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PROFESSOR JOSEPH UNGER 


Joseren Uncer died suddenly in London on October 20, 1067. For 
many years he lad been Book Review Editor of the Modern Law 
Review and before that, from the inception of the Review, had 
acted as secretary of the Editorial Committee. 

The unstmted and devoted service which he gave were of in- 
estimable value to the Review: indeed it is no exaggeration to say 
that but for his tenacity and resilience during the war years it would 
have faded out, for it had come into existence only a very short 
time before the calamity of war fell upon it. It was a time of strict 
paper rationing, and of printing and publishing difficulties; a time 
when the Editorial Committee was scattered over the world and 
management had to be done by the secretary from a provincial 
university; a time when manuscripts were hard to come by. That 
these problems were solved was in large measure due to Unger’s 
tireless energy and unremitting attention to detail. To his col- 
leagues on the Editorial Committee who will misa his wise counsel 
his death brings a feeling of personal loss. ‘The legal world and 
particularly the academic side of it stands very much in his debt. 

Joseph Unger came to England from Hanover as a very young 
man at the time of the Nasi persecution. He had already com- 
menced his legal studies in Germany, and on settling in London 
registered (1985) as a student for the LL.B. at the London School of 
Economics, obtaining that degree and also the ui.u., in which he 
achieved distinction. During this period he was awarded a univer- 
sity scholarship in law. 

Shortly after obtaining his Lu.m. he joined the teaching staff at 
Aberystwyth College in the University of Wales, and remained 
there until he transferred to Birmingham as Reader in International 
Law and where he was afterwards appointed to the Barber Pro- 
fessorship. This he held from 1960 until the date of his death. His 
work was marked not only by intellectual distinction but by the 
high quality of his teaching. He won not only the respect and 
admiration of his students, but also their affection, so much so that 
at the time of his transfer to Birmingham a great number of them 
signed a protest to the University of Wales asking that his departure 
should be prevented by appointment to a chair m that University. 
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VOID OR VOIDABLE?—NATURAL JUSTICE 
AND UNNATURAL MEANINGS 


Many of the rules of English administrative law are based on the 
analogy of rules governing judicial decisions. In particular, the 
question whether a defect in an administrative act renders that act 
void or voidable is usually answered by applymg the corresponding 
rules applicable to defects in judicial decisions. According to the 
traditional rule laid down by Coke in The Marshalsea,’ a judgment 
is void only if made without jurisdiction; other defects merely 
render the judgment voidable. The decision in The Marshalsea goes 
on to explain the effects of this distinction; a voidable judgment 
is by definition open to direct attack, but it is not open to collateral 
attack; only a void judgment may be impugned in collateral as 
well as direct proceedings. 

Unfortunately, the courts have not applied these rules in a 
consistent manner. The distinction between direct and collateral 
attack has frequently been distorted or even ignored,” and the 
definition of jurisdiction has varied widely from case to case.” Such 
fluctuations are largely explicable in terms of judicial policy—at. 
different times the courts have shown different degrees of readiness 
to interfere with the decisions of inferior tribunals and administra- 
tive agencies. But the mtroduction of these contradictions has 
been a great source of confusion in later cases; the policy reasons 
underlying the earlier judgments are lost sight of, and much 
muddled thinking is expended in a vain attempt to reconcile the 
irreconcilable, which usually makes confusion worse confounded. 

The uncertainty reaches a climax over the rules of natural, 
jastice. Historical research indicates that breach of those rules 
was attacked by means of the writ of error before the prerogative 
writs were well developed, and for this purpose such breach was 
classified as error in fact, which rendered the resulting judgment 
voidable, not void.‘ As long as the writ of error and the prerogative 

1 

a nar eee ie eae or not the courts regard the success of collateral 
attack as being dependent on the voidness of the decision; allow collateral 
attack, frequently without stating whether the decision is void or voidable. 

3 The distinction between jurisdictional and non-jurisdictonal questions 
becomes progressively harder to establish ss the process of administrative 
a eee eee: Vuuedations of Big ith reer 
ties Law, Harvard Univermty Press, 1968, pp. 110-159. 

4D. M. Gordon, “ Gertiorarl and the Revrval of Error in Fes” (1998) 42 
L.Q.R. 621. Error in fact does not mean that the tribunal got the facts 

‘wrong. It is not easy to define; the essential thing is that it arises from 
matters which are not only outside the issues before the trial court, but as to 
which ordinarily that cours does not inquire at all” (Gordon, loo. oft. p. 526) 
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writs co-existed, it is hardly to be supposed that the intrinsic 
nature of a defect would vary according to the technique of review 
adopted. But, after the abolition of the writ of error in the 
nineteenth century, the very concept of error in fact came to be 
forgotten. Lawyers who regarded jurisdictional defects and error 
of law on the face of the record as the only two grounds justifying 
the issue of certiorari, which in the mid-nineteenth century was 
the main form of reviewing administrative decisions, were faced 
with the Procrustean task of fitting breach of the rules of natural 
justice into one of these two categories. Breach of those rules did 
not normally appear on the record; and therefore, like jurisdictional 
defects but unlike error of law on the face of the record, it could 
be (and in practice had to be) proved by affidavit. For these 
reasons there was considered to be no alternative to analysing breach 
of the rules of natural justice in jurisdictional terms.‘ 

The fact that this conclumon is based on a misun 
of legal history does not necessarily mean that it is not good law 
today. In examming modern law, the question to be asked is not 
whether a principle is historically sound, but whether it is supported 
by strong authority, consistent with logic,’ and in accordance with 
the requirements of contemporary society. 

However, care must be used in evaluating the authorities. Even 
in the early days, when error in fact and the principles in The 
Marshalsea were well understood, it is possible to find dicta that 
breach of the rules of natural justice will render a decision void.’ 
The explanation is that the word * void ” has often been loosely 


ot ki the fact that the parties have noi bean y summoned or are not 
of bce cottons Wetec hae constitution — death of a 


and was overruled, the error osesed to be error in fact, and became 
ae incorporated in the record; but the judgment was still only 
YO © 

e.g., R. v. Wandsworth dd., aE ee oi o Of course 
extrinsic evidence had been admissible to prove error in fact: Gordon, loo. 


—— Paddington North ond St. Marylebone Rent Tribunal, ex p. Perry 


— — per Lord God 
y of alleged logical objections to regarding breach of ths rules of 
natural justios aa going to | are based on an over-restrictive defini- 


jurisdiction and excess of jurisdiction. For imstance, s one court 
E Le ne oar but if it purports . 
o 


to impose the death for that ce, can anyone doubt thsi it exceeds 
ite Jurisdiction ? (Cy. Gordon, “The Observance of Law as a Condi- 
tion of Jurisdiction "' (isi) 47 LOR. 888, MB, a 96) Breach of the asdi 
altoram partem principle might produce either @ want of jurisdiction (6.g., 
where a defendant is not summoned) or an excess of jurisdiction (s.9., where 
he is summoned but not allowed to address the court); for an example of the 
importance of thle distinction, seo below, p. 5, note 18. Breach of the nomo 
le might also lead either to absence or to excess of jurisdiction, 
depen E ne 
or after roosedings are instituted. 
§ Jamas gri Gase (1615) 11 Oo.Rep. 08b, 002 (aedi alt⸗eram partem); Sir 
aoon’s Case (1568) 2 Dyer (nemo judes in causa sua). 
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used as a synonym for “ defective,” thus including the concept of 
“ voidable.”? Terminology has become more precise in modern 
cases, but the judges are still sometimes guilty of lapses; judicial 
interpretation of the words ‘“‘ absolutely void >? in the Infants 
Relief Act 1874 is a prime example. If words like * void,” ** void- 
able ” and “ nullity ” can be used loosely, then a fortiori no 
reliance can be placed on more ambiguous words such as “ bad,” 
“ invalid,” ‘* defective’? or “ irregular.” Even references to 
jurisdiction may be made per incuriam. 

Judicial Inconsistency is not confined to questions of terminology. 
The judges may hold that a particular defect renders a decision 
void in some circumstances, and voidable in others. The explana- 
tion is that such findings will inftuence the outcome of different 
types of litigation in different ways, and the vagueness of the 
void-yoidable distinction tempts the judges to manipulate the dis- 
tinction arbitrarily in order to meet the differing requirements of 
justice caused by the differing facts of each case. 

The purpose of this article is therefore to examine separately 
the different contexts m which the distinction between void and 
voidable decisions has arisen; to analyse the effect, if any,’ which 
the distinction has on the outcome of tigation in each class of 
case; and to discuss, de lege ferenda, whether the distinction should 
be retained as a means of deciding practical problems, or whether 
it can and should be replaced by a more just and precise criterion. 
The first part of the article will examine the distinction between 
void and voidable decisions-in the context of direct attack; the 
second part, to be published in a later number of the Modern Law 
Review, will examine the distinction m the context of callateral 
attack, together with certain problems which are common to both 
forms of attack, and will attempt to draw genera] conclusions. 


I—Dmrcr ATTACX ?* 


Dicta concerning the effect of breach of the rules of natyral justice 
abound in cases where breach of those rules was mvoked as a 
ground for appealing against judgments, or for asking for them 
to be set aside, or for attacking decisions of inferior tribunals 
by means of injynctions and certiorari. 

As regards the rule nemo judem in causa sua, there is a very 
clear statement in Dimes v. Grand Junction Canal" that its 
violation merely renders a judgment voidable, and this was repeated 
obiter by the Court of Exchequer Chamber in Philips v. Eyre.” 

* In many situations the relevance of the distinction to the solution ea 
problems is more apparent than real, It iy essential to expose these al 

not only in order to see whether judicial statements about void and yoidable 

decisions constitute the ratio deoidondi or mare obtter diota, but also in order 


to understand the real principles governing such caste. 
10 Gases concerning — — prohibition and oertain other ques- 
tions which TE aa bles are SAE for separate discussion. 


11 PLC Tee (ar 
s (1870) LAB. 6 Q.B. fe 
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Dimes v. Grand Junction Canal was concerned with a superior 
court, and, when we turn to inferior tribunals, a rather different 
picture emerges. In actions for an injunction against the General 
Medical Council, the Court of Appeal has suggested, without care- 
fully considering the matter, that a decision would be void if 
tainted by interest or bias.™ Such defects have also been described 
as going to jurisdiction, in certiorari cases affecting magistrates’ 
courts 2 and rent tribunals.‘ On the other hand, in R. v. Kent 
JJ., * the court refused mandamus, in order to compel Justices to 
hear and determine an application accordmg to law, until the 
justices’ first decision had been quashed by certiorari; the reason 
was that the first decision, although vitiated by bias, remained 
in force until quashed. But it is doubtful whether this case 
is good law.’’ 

A curious exception exists in the case of acquittal by magistrates 
who were biased against the prosecutor. Here the bias merely 
renders the acquittal voidable; if the prosecutor brings another 
prosecution, he will be met with a plea of autrefois acquit, unless 
he can first get the acquittal quashed by certiorari—and the 
courts deliberately refuse to quash the acquittal, in order to 
preserve the accused’s plea of autrefois acquit." This is most 
indicative of the flexibility of the concept of nullity; bias goes 
to jurisdiction anly when it is in the accused’s interests that it 
should do so. (If the acquittal were void, it would, of course, not 
give rise to g defence of autrefois acquit; and it would make ng 
difference whether the prior steps in the trial were void or not, or 
whether or not the acquittal was quashed by certiorari.) 

There are a large number of cases concerned with the impact 
on judicial decisions of failure to observe the audi alteram partem 


13 Leeson V. General Medical Counoil (1 iB Ch.D. 866, 872, 879; Alliuon v. 
General Modiodl S ei 1 sir) 50, 767. 

14 R. v. Nat Bell Laquors Ltd. gaa @ A.C. 128, 160 (P.C.). Of. R. v. Rand 

686) L.R. 1 — 280, 

15 Ha p. Kendal Hotels Ltd. [1047] 1 AN B.B. 448; Es p. Perry [1956] 1 Q.B. 
229, 887. 

16 ) 44 J.P. 208. 

17 other cases with similar facts, mandamus was issued withoub certiorari, 
aod without any discussion whether the first decision was void or yoidable: 
R. v. L.0.0., eo p. Akkorsdyk [192] 1 QB. 190; R. v. Halifaæ JJ., 
ex p. Robinson Gola) 76 J.P. 288 (0.4). must, however, be admitted 
that in the latter case mandamus was led with prohibition.) zi Amnon 
Rubinstein, Jurisdiction and Iilegalsty, ord University Press, 1965, pp. 
98-105, and the use of mandamus to reinstate dismissed affine hold ere: Bagg's 
Case (1615) 11 Oo.Rep. Bb; R. v. Gaskin (1799) 8 T.R. 209; R. v. Swuth 
eM inte JJ. [1895] 8 LR, 608 R, (Hastings) v. Galway J ] 

18 R. vy. Antrim JJ. ; imgs) v. way JJ. [1906] 2 
LE. 499; R. v. Simpson [1914] 1 K.B. 66. Sea also R. F. Middlesso Quarter 
Sessions (Chairman), of p. D.P.P. [1962] 8 Q.B. 758; but it is not clear 
whether this case is really concerned with natural justice, and the Court of 
Criminal Appeal merely held that it could not issue a penirs do novo, because 
the trial was not void ab initio. Violation of natural justice can theoretically 
render a decision void, without rendering the proceedings void ab tnitio (pace 
ance icles in Ridges v. Baldwin ] A.C. 40, 02; mee above, p. 8, 
note 7). 
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principle. Modern authorities make it clear that a judgment will 
be void if a party is not given notice of proceedings,** or is not 
allowed to address the court.” It is true that in these cases 
statutory rules had been violated, but the judgments speak 
expressly of natural justice and regard the statutory rules as 
declaratory of the common law. 

The situation is complicated by the introduction of statutory 
rules concerning substituted service. If a court permits substituted 
service in circumstances where it should not have been permitted, 
the resulting judgment is merely voidable.** On the other hand, 
substituted service is treated as an exception to the normal rules 
concerning personal service, and as something to be confined 
withm narrow limits. Consequently, the slightest failure to observe 
the statutory procedure for substituted service will invalidate the 
service; defective substituted service is regarded as equivalent to 
no service at all, which is a violation of natural justice, and the 
resulting judgment is therefore void.7? 

It is uncertain to what extent the rules laid down concerning 
judgments of ordinary courts are applicable to administrative 
decisions.*" Many of the cases deal with legislative provisions oon- 
cerning service, but the courts, wherever possible, tend to regard 
these as equivalent to natural justice, or at least to interpret them 
in conformity: with the rules of natural justice, and their decisions 
are full of dicta about natural justice. A more serious objection 
is that ““ the practice in regard to writs and the requirements of the 
law in regard to the service of writs are, and have always been, 
regarded as matters strictissimi juris.” ® One might therefore 


19 R. v. Huntingdon Confrming Authority [1929] 1 K.B. 66, 718 (0.A.— 
certiorari to licensing justices); Re the Affaire of Hert (1045) 169 L.T. 80 
(C.A.—appeal from county court). 

30 Disher v. Disher [1065] P. 31 (D.0.—eppesl from magistrates’ court). 

11 Fry v. Moore (1889) 29 Q.B.D. 805 (0.4.—appeal from High Court judgment 
by default); Wilding v. Bean [1891] 1 Q.B. 100 (application to est aside 
order for substituted service); Wiseman Y. Wiseman [1958] P. T9 (C.A.— 
appeal from divorce decree). See also Lasard Brothers d Co. v. Midlond Bank 
Ltd, [1938] A.C. 900, 907 (H.L.). 

22 Craig v. Konssen [1948] K.B. 256 (C.A.—motion to set aside order of High 
Oourt); Fosriit v. Everitt [18] 2 AU B.R. 645 (0.A.—appeal against divorce 
decres). There are a large number of certiorari cases which make the same 
point: R. v. Beans (1850) 19 L.J.M.0. 151; R. v. South (1675) L.B. 10 Q.B. 
004; R. v. Lee (1888) 62 J.P. 844; R. v. Farmer [1802] 1 Q.B. 687 (G.A.); 
R. v. County of London Quarter Sessions Appecis Committee, oo p. Roan 
[1056] 1 Q.B. 682, 605, 608-699 (O. A.); Nair v. Teik [1967] 2 All H.B. 84 
(P.0.). 

22a The distinction between superior and inferior courts made by the High 
Court of Australia in Cameron v. Cols (1048) 68 O.L.B. 571, 585, 590—591, 598- 
599, 604-605 is noi supported by any of the English cases, and is contrary to 
Oraig v. Kansion (supra), Marsh v. Marsh [1945] A.O. 271, 284 (P.0.) and 
Hamp-Adams v. Hall [1911] 9 K.B. 949 (0. A.). 

33 Re a Debtor [19989] Oh. 251, 256, per Sir Wilfrid Greene M.R. 


Jax. 1968 VOID OR VOIDABLE? T 


expect the courts to adopt a more indulgent attitude towards 
administrative decisions, but there is no sign of this in practice.” 

One last point to be mentioned is that in none of the cases 
mentioned in this section, with one or two exceptions, did it 
matter whether the decision was void or voidable. The remedy 
sought, whether by way of appeal, motion to set aside judgment,** 
injunction or certiorari, was available irrespective of whether the 
decision impugned was a nullity or not. Consequently, all the 
statements on the subject of voidness and voidability were, strictly 
speaking, obtter dicta, There was, however, an interesting sugges- 
tion made in Disher v. Disher *7 that, if the decision had merely 
been voidable, the court in its discretion might have refused to 
allow the appeal, on the grounds that there had been no substantial 
miscarriage of justice. This suggestion is only explicable on the 
assumption (refuted by other passages in the judgment) that 
statutory rules, and not natural justice, had been violated, because 
breach of the rules of natural justice always vitiates a decision, 
whether or not there was a substantial miscarriage of justice, and 
whether or not the decision would have been the same if the rules 
had been observed.** The court has no option but to quash or 
reverse the decision, and it is immaterial whether the decision 
was void or voidable. 

On the whole, then, breach of the rules of natural justice is 
regarded as rendering a decision void, with the possible exception 
of bias or interest in superior courts, and decisions of acquittal 
in criminal cases. But the question has seldom been carefully 
considered, because it hardly ever affected the practical outcome 
of litigation. 


34 Lapointo v., L'Assocoiation de Bienfaisance et de Retroite de la Police de 
Montréal [1906] A.O. 588 (P.C.—astion — domestio tribunal to oom 
proper i tion of fond); R. v. P North end 

erylsbone Rent T , ox p. Perry [1056] 1 Q.B. %9, 287 (D.0.— 
— to rent tribunal), — ETETE 

35 The most outstanding exceptions are cases on ui y ed i$- 
trates (supra, D. ee er exception ls R. 7. Kent JJ. supra, p. 5, but it 
is submitted that that case was wrongly decided. The question ——— of 
the rules of natural justice will be discussed in the second part of this artiole. 

36 Apart from statutory exceptions, all tribunsls have an inherent power to 
reconsider and, 1f necessary, set aside their own decisions talken without a 
hearing, whether the previous decision was void or woidable: de Vertewil v. 
Knaggs [1918] A.C. (P.0.); Ridge v. Baldwin [1964] A.C. 40, 73, 87-99, 
119-150, 129 ; of London Quarter Sessions A Oom- 

ittes, f 098—504 {per ing L.J.). 

R. T1, T0-77. Cf. the di t conclusions 

reached in Oemeron v. Cole (1943) 68 O.L.B. 871, 568-584, 50-501, 593, 500- 

600, 607. A possible exception may exist in the case of acquittals in criminal 

trials: of. R. v. Marsham, ow p. Pethiok-Lawrence [1919] 9 K.B. 869 (D.0.). 


27 [1885] P. 81. 

38 General Madioal Councl v. Boao toe A.C. 627, 644-845; R. v. Smith 
(1844) 5 Q.B. 614; Ridge v. Baldwin ee 40, 51, 68, 70, 114, 1298-199; 
Dymes v. Grand Junction Canal (1852) 8 H.L.C. 759, 708 — rd EAS 
R. v. Reoorder of Cambridge 8 P. & B. 687, H8; R. v. Abingdon JJ., 
ex p. Cousins, 108 B.J. 840. Tule seems unnecessarily strict; but it is the 


law. 
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I— DECLARATION 

As its name implies, a declaration is, in strict theory, merely 
declaratory of existing rights; it does not constitute new righta. 
A declaration that a decision is voidable is an acknowledgment that 
the decision is liable to be quashed, but it does not actually quash 
the decision. Consequently, the courts have sometimes refused 
to issue declarations in respect of voidable decisions, because 
they consider that public respect for the courts would be impaired 
if they passed judgments which the defendant was uñńder no legal 
obligation to obey.?* One would therefore expect that the cases 
in which declatations were sought on the grounds of breach of 
natural justice would throw a considerable light on the question 
whether breach of those rules renders a decision void or voidable. 

But this is not so in practice. The courts have often issued 
declarations where natural justice has been violated, without any 
discussion as tò whether the decision was void or voidable.** At 
other times declarations have been withheld (or issued upon other 
grounds) because the rules of natural justice were not applicable 
ot had not been violated, but again there was no discussion as to 
whether breach of the rules would have rendered the decision 
void or voidablé; and no suggestion that succeds in an action for 
a declaration was dependent upon the decision being void.** Even 
when the courts grant declarations and say expressly that the 
decision is void, there is never any implication that voidnéss of 
the decision is a condition precedent to success of the action,” 
and it is unusual to find any serious consideration of the question 
whether tho decision is void or yoidable.** There are even one ot 
29 Healey v. Minister of Health [1955] 1 Q.B. 281, 298, 280 (C.A); Panton v. 


oe Pensions and National Insurance [1968] 1 W.L.B. 186 (0.4). 
Bee also Blenoowe y. Northamptonshire County Cownoi [1907] 1 To 


: (1924 ] 
9 Ch. W; Hast Midlands Gas Board Y E e E e 1958] 1 


W.L.B. 64; Waltars v. Eton R.D.C. [19560] 9-All B.R. 688 
30 Hoggard v. Worsborough U.D.O. [1 a =e 98 (statutory 3 to — 


aig bd [1916] 2 Oh. Ill; Dacis v. Carew-Pole [1958] 1 W.L.E. 888; Byrne 
E Renters 


pA — [1958] 1 W.L.B. 762; Dawkins v. 
—**— ) 17 Ch.D. 615 (O0.A..); v. Wilson [1999] 1 All H.R. 429 
Porta v. Ragga TIOBI AO (P.0.). 
33 haling Borough Gowns Y. Mnaster nae and Looal Government [1959] 
— Lh eon; Abo Baldwin [1964] A.O. 40; ig 
Allison (1000) 25 bbott y. Bullion [1952] 1 K.B. — 199 
213 (C.A.); Cooper v. Wilson 23 K.B. 800, 924-825, 880-940, 848 (a; 
In Russell v. Duke of N ik (1900) — the Court of 
refused to La de laation.. bat audi alteram partem principle was 
not a le and had not been violated, but suggested thas breach of the 


8, if applicable, would have rendered the decision void. 
a3 Ridge v. Baldwin is the only real example. 
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two cases which suggest that the decision is voidable, but do not 
preclude the possibility of obtaining a declaration on this ground.” 

In only one case, White v. Kuzych,’* was a declaration refused 
on the grounds that the decision was merely voidable, and the 
facts of the case were quite exceptional. The respondent had been 
expelled from his trade union by an allegedly biased decision. The 
union by-laws required appeal to the Shipyard General Workers’ 
Federation before recourse to the courts was permitted. The Privy 
Council refused to grant the respondent a declaration, because he 
had not appealed first to the federation; the decision of expulsion 
was not void, but was a ‘‘ decision ’’ within the meaning of the 
union’s by-laws. One cannot help thinking that the Privy Council 
was unduly obsessed by the alleged logical impossibility of appeal- 
ing against a void decision,** and in any case its opinion was only 
concerned with the interpretation of the union’s by-laws; it laid 
down no principles of general applicability. Even if the decision 
of expulsion had been considered merely voidable, not only within 
the meaning of the union’s by-laws, but in other contexts as well, 
there is nothing to suggest that anything other than the by-laws 
would have precluded the court from granting a declaration.’’ 


34 Momudu Lagunjx v. Olubadan-tn-Comnoill [1982] A.O. 887, 806-809 (P.C.); 
the declaration was sought on ds other than breach of natural justice. 
In Kenda v. Government of rag ] A.C, 522, 888 (P.O.), breech o 
natural justice was pleaded, but y Council issued a : 
oier granoa, Ad oeo —— justice 
rendered the decision void or voidable. In both these ossos there wes a 
slg Mil alae pips 

In lor v. National Union Seamon — .L. R. 682, the 
agra uct, which, under the umon's 
of . 

union. Ungoed-Thomas J. held that the dismissal was contrary to natural 

j , and issued a declaration that the plaintiff was not disqualified from 
ing the offices in question; bnt he not issue a ion that the 

dismissal was void, as ıt would have been ‘ unreal’ to treat the plaintiff as 

having remained jn the defendant's service after he had in fact obtained 


E 
8 


am ent. 

85 A.O. 585, P.O. 

a6 ied to its logical conclusion, the nullity theory would mean that there was 
nothing to appeal aaa ee 1a PA ee ee, 
But for of appeal, there is no reason why the word "d n” 


abould not interpreted to include ‘* purported decision.” For an alter- 
native explanation, see Rubinstein, op. ott. PP. 51-52. 

37 The Privy Council's attitude towards the by-laws might seam more indulgent 
ihan the courts’ reactions towards privative clauses in statutes, but fè should 
be remembered that the by-laws sought only to postpone, not to exolude, the 
urisdiction of the courts. As fer as declarations are concerned, the courts 

vo made no distinction between domestic and statutory tribunals, or between 
the wo rules of natural j , as may be seen by comparing the following 
list of cases with notes : 

(1) Audi alteram Parom PaT O Hoggard v. Worsborough 
U.D.O., Pys Granito Co. Ltd. v. M of Housing end Looal Government, 
University of lon v. Fernando, — v. Wilson, de Vertowl v. K 8, 
Bonny Vevey? ounol v. Minister of Housing and Local Government, e 

— — anda V. Government of Maleya, Momudu Laqunfu v. Olubadan- 


“@ Audi eltsram partem—domestio tribunals: Burn v. National Amalga- 
mated Labosrere’ Union, Annamunthodo vy. Oilfeld Workers’ Trede Unton, 
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Apart from the exceptional facts of White v. Kusych, the 
courts have never acknowledged any limitations on their power 
to issue declarations for breach of the rules of natural justice. 
Many of the cases contain dicta that breach of the rules renders 
the decision void, but the pomt has seldom been seriously considered. 
The striking thing is that in this context the courts’ power to issue 
declarations has never been regarded as contingent upon the 
nullity of the decision impugned. Are the cases on natural justice 
an exception to the rule laid down in the Healey and Punton 
cases? Or is it the latter cases which are themselves exceptional 
and anomalous? There is a conflict here which the courts will 
have to resolve sooner or later, and the cases on natural justice 
certamly provide ammunition for distinguishing or overruling the 
Healey and Punton cases. 


IUI—Proxuririon 


Prohibition raises the same sort of problems as‘a declaration, but 
for different reasons. The original function of the writ of prohibi- 
tion was to restrain inferior tribunals from acting outside their 
jJurisdiction.** Prohibition cases are therefore indicative of whether 
or not a particular defect goes to jurisdiction (which is synonymous 
with rendering a decision void). 

In some judgments, prohibition has been issued on the grounds 
of breach of natural justice, and the court has said expressly that 
such breach went. to jurisdiction.”* In other cases prohibition 
has been granted to restrain a biased tribunal, without any discus- 
sion about jurisdiction and nullity.“° Even when prohibition 
is withheld on the grounds that no bias is proved, no attempt has 
been made to question the propriety of the application.‘ 


Fisher v. Keane, Cassel v. Inglis, Daets v. Ocrew-Pole, Byrne v. Kinemato- 
Renters J Ltd., Deok S. Antrobus, Grey v. Allison, Abbott v. 


Nemo tutory tribunals: . Ohartered 

I of Patent A SR acorn i V 
Looal ape ics a Op T Wilson. 

(4) Nomo judee in oousa sua—dom tribunals: Maclean v. Workers’ 

redo v. Antrobus, Taylor v. National Union of Soamon, White v. 

++ Comyn's Digest, Vol. 7, p. 818; 6 Bacon’s Abridgment (7th ed.), p. 564; Peel's 

Case (1688) Oro Gar. 118; Anon. (1647) Style 45. ere are many modern 

ar acne ee a 

3% R. v. North, am p. —— 927] 1 K.B. 401 (audi alteram partem); Sor — 

v. Dale — — Medwin (1855) 1 
Bimilar dicta 


Appin a ovaria EURO where iton was since no bias was 
: R. Pacer eee 849, 866—867; m ery ONO 
Canning Oo. v. Farm Products Marketing Board 


40 Halifas Jd., e2 p. Robinson (1919) 76 J.P. 288; R. (Comriney) v 
ssessmonis 


— 18] 9 I.B. 877; R. v. Salford A Gommmities. 66:6. 
Ogden 19 K.B. 1 (O.A). 

41 Brooks v. Hari REE (1660) Hardr. 506; R. Farrant 90 Q.B.D. 
58; R. V, Awst Industry Board (1988) 88 O.L . 100. Of. 





Lalleram partem). 


Jax. 1968 VOID OR VOIDABLE? 11 










On the other hand, in Re Lenaghgpf," 
was empowered by statute to hear cgset 

service of summons ’”’; it was held 
court judge to decide whether there 3 wis be 
and that any mistake which he made 
jurisdiction; so prohibition was refuse GAR 
to the cases just mentioned; it is an excepti? —XCE 
statute. Indirectly, the case emphasises that oR den only 
issues for jurisdictional defects; it thereby increases the significance 


of cases where prohibition has been granted for 
justice. F 
Yet Dimes v. Grand Junction Canal ® and Phillips v. 


suggest that prohibition may lie against decisions that are merely 
voidable for bias. These suggestions are only obiter, but they do 
show that statements about prohibition only issuing for want of 
jurisdiction cannot always be taken literally. 

There are also other indications that the traditional equation 
between prohibition and lack of jurisdiction has underestimated 
the scope of prohibition—and not only tn natural justice cases. In 
the past it normally did not matter if prohibition was limited m 
scope, as other remedies, such as certiorari, were available; but 
certain courts (notably the ecclesiastical courts) were subject to 
prohibition but not to certiorari, and between 1750 and 1850 prohi- 
bition was used almost as a form of-appeal from such courts.’ 

Again, most modern writers treat prohibition and certiorari 
together. For a time it was supposed that certiorari only lay 
for jurisdictional defects, and the limitations inherent in this 
theary were evaded by simply distending the whole concept of 
jurisdiction.“* Even today, the only indisputably non-jurisdictional] 
ground for certiorari is error of law on the face of the record; yet 
certiorari and prohibition are so similar that many writers 
predict that prohibition will be granted on this ground also.*’ 

It may well be, therefore, that prohibition, like the declaratory 
judgment, is outgrowing the limitations placed upon it by orthodox 
theory. In future years the availability of prohibition m natural 
justice cases may no longer be treated as evidence that breach of 
natural justice goes to jurisdiction, and dicta equating such breach 
with want of jurisdiction can consequently be expected to decline m 
frequency. 

43 (1848) 2 Exch. 888; followed in Re Zohrab v. Smith (1848) 17 L.J.Q.B. 174 

(statu te required proof that service of the summons came to the knowledge of 

the defendant 10 clear days before the return day of the summons). 


43 8 A. L. O. 759, 785-786, per Parke B. 
44 0) L.R. 6 Q.B. 1, %2. 
45 Gordon \"47 L.Q.R, 986, 908-804; Raith G. Henderson, Pownde 


tions of English Administrative Law, Harvard University Press, 1968, pp. 190- 
127. 
48 Rubinstein, op. ot. pp. 62-04. a A E 
tion, t in the case of ecclesiastical courts 

B A. de Smith. Judicial Reviow of A _ 
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(ee wa 
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IV—ELEcTION OF REMEDIES AND PRIVATIVE CLAUSES 


The speeches of the House of Lords m Ridge v. Baldwin contain 
an unusually detailed discussion of the question whether breach 
of the audi alteram partem principle had rendered the decision 
in dispute void or voidable. Lords Reid, Morris of Borth-y-Gest “ 
and Hodson °° thought that the decision was void. Lord Devlin 
considered that at common law the decision would merely have been 
voidable, but that the Police Discipline Regulations had the effect 
of making it void." Lord Evershed, who dissented, regarded the 
decision as voidable, but suggested that it would have been void 
if it had been taken, not only without a hearing, but also on 
frivolous or futile grounds." Moreover, many passages in the 
speeches discuss the effects of breach of natural justice as a whole, 
and are not limited to the audi alteram partem principle.* 

Why was it so important to decide whether the decision was 
void or voidable? Not in order to justify applying for a declara- 
tion—as usual in natural justice cases, there Was no suggestion 
that a declatation could only be used to challenge void decisions. 
The real points at issue were summed up most compendiously by 
Lord Hodson: ‘“‘ Thus it was said, since the decision of the 
Home Secretary . . . was final the appellant had waived his right to 
bring an action in the courts alleging that invahdity ... The 
answer to this pomt is... that the decision . . . taken by the 
watch committee was at all times a nullity, and nothing that was 
dohe theteafter by way of appeal could give it validity.” ** In 
fact, however, thete were at least two separate issues involved 
here, and it will make for clarity if we analyse them separately. 

First, there was the idea that appeal to the Home Secretary 
was in some way an alternative to recourse to the courts; the 
— must be put to his election between these two remedies, 

1964] A.C. 40, 80-81. 


id. at pp. 11B, 117-120; but see the rather equivocal passage at pp. 125-126. 
50 > Toii. at pp. 185-188. 
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and, by appealing to the Home Secretary, he must be deemed. 
to have waived his right to go to court. This argument was 
rejected on the grounds that the plaintiff, in his appeal to the 
Home Secretary, ‘‘ reserved his right to maintain [before the courts] 
that the decision was a nullity.” ** This suggests that the plaintiff 
would have been put to his election if the decision had merely been 
voidable, but Lord Reid invoked a wider ground for his decision, 
which did not turn upon the distinction between void and voidable 
decisions: “‘ there are many cases where two remedies are open 
to an aggrieved person, but there is no general rule that by going 
to some other tribunal he puts it out of his power thereafter to assert 
his rights in court.” ** There is, in fact, no authority for such 
an alleged rule’; nor could the plaintiff be said to be acting 
inconsistently, or to be approbating and reprobating, by appealing 
to two bodies on substantially similar grounds. 

Secondly, reference was made to section 2 (8) of the Police 
Appeals Act 1927, which provides that the Home Secretary’s 
‘© order shall be final and binding,” and it was suggested that only 
the nullity of the watch committee’s decision (and of the Home 
Secretary’s decision confirming it) prevented section 2 (8) from 
excluding recourse to the courts.** But this suggestion is out of 
keeping with a long line of earlier cases, which hold that a finality 
clause is ineffective to prevent the courts exercising their inherent 
power of review; it merely excludes such rights of appeal as might 
otherwise exist.*° 

Altogether, then, it would appear that there is no authority 
for the arguments concerning estoppel, election of remedies, and 
the finality of the Home Secretary’s decision, which were put 
forward in Ridgé v. Baldwin, so that the outcome of the case did 
not turn in any way upon the question whether the decision in 
dispute was void or voidable. 


55 [1964] A.C. 40, 80-81 (Lord Reid) and 126 (Lord Morris of Borth-y-Gest). 
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There is, however, one situation where it is important to decide 
whether a decision is void or voidable, and that is where a statute 
takes away certiorari or some other remedy against an administra- 
tive decision. The courts assume that Parliament could not 
have intended to permit inferior tribunals to act beyond their juris- 
diction with impunity, so that the operation of the privative clause 
is confined to situations where the tribunal was acting within its 
Jurisdiction, i.e., where its decision was merely voidable.*° For 
these purposes, breach of the rules of natural justice is regarded 
as going to jurisdiction.** 

In some cases, remedies have been granted, despite the words 
of the statute, without any discussion as to whether breach of 
natural justice renders the decision void.*? More often the judg- 
ment is based expressly on want of jurisdiction.“ 

Most cases have concerned clauses excluding certiorari, but 
there is no reason why the same interpretation should not apply 
to clauses taking away other remedies. Thus, a member of a 
friendly society who had been expelled without a hearing was 
awarded an injunction despite a statutory provision which made 
decisions by the society’s committee ‘* binding and conclusive ’” 


ee R, v, St. Albans JJ. (1858) 23 L.J.M.O. 149; R. v. Wood (1855) 8 E. — 40; 
B. v. Brickhall (1864) 88 L.J.M.C. 156; Be p. Bradlaugh 8) 8 Q.B.D. 
509; Labour Relations Board v. John Hast Iron Works Lid. ] A.C. 184, 
151-152 
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and ‘f not removable into any court of law or restrainable by 
injunction ’?; the reason was that the decision, taken without 
a hearing, was beyond the committee’s jurisdiction and void.“ 
The case is important im another respect, too; it is one of the 
few English cases in a fleld where most of the authority comes from 
Canada, and it shows that the Canadian cases represent English 
law—an assumption which might not otherwise have been made 
very readily, in view of Canadian courts’ fondness for defining 
jurisdiction in extravagant terms and for frustrating privative 
clauses.“ 
` M. B. AKEHUEST.* 


[To be continued in the next issue of the Modern Law Review. ] 
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CRIMINAL JUSTICE ACT 


Tax principal objects of the Criminal Justice Act 1967 are to stream- 
line court procedure, to limit magisterial discretion, to restrain the 
increase in the prison population and to modernise the penal system. 


Proof of crtminal intent 
A court or jury, in determining whether a person has committed 
an offence,— 

(a) shall not be bound in law to jnfer that he intended or fore- 
saw a result of his actions by reason only of its being a 
natural and probable consequence of those actions; but 

(5) shall decide whether he did intend or foresee that result 
by reference to all the evidence, drawing such inferences 
from the evidence as appears proper in the circumstances.”’ 


The new section has a limited purpose and effect: It disposes 
of a possible interpretation of Smith, t.e., that the presumption 
that a person intends the natural consequences of his act may be 
irrebuttable. The section in effect simply states, or perhaps restates, 
the proposition that an act done with the intent to cause grievous 
bodily harm, i.e., really serious harm, which results in death con- 
stitutes murder.’ A subjective intent to cause grievous bodily harm 
must still be proved, though this may be inferred. ‘“‘ When all 
is said and done, the only evidence of intent or knowledge which 
the prosecution can advance to discharge the burden of proof laid 
upon them is that which can be gathered from the acts [and words] 
of the accused. Having proved those acts [and words] and the 
surrounding circumstances, the prosecution then invite the jury 
to draw the natural, common-sense inference that the accused must 
have known of, and intended, the natural and probable consequences 
of what he did. And what better evidence is there of the accused’s 
knowledge and intention than his own overt acts and deeds [and 
words]? ?”: The Law Commission proposal that it should be 
obligatory upon the prosecution to prove a subjective intent to kill 
to constitute murder has not been implemented. Drunkenness will 
be a defence in so far as it negatives an intent to perform the 
prohibited act. No change is made in the general criminal law 
affecting other offences, because Smith applied only to murder 
anyway. 

1 Tord Dilhorne (counsel for the Crown in Smith), Lord Parker and Lord Den- 


ning (who both ast in Smith) took the view that in Smith the jury were satis- 
fled, on the facts, that the accused subjectively intended to cause grievous 
bodil 


a eitah and Gibson, ‘' Criminal Justice Act (N.I.) 1066" (1986) :17 N.I.L.Q. 
G21, 526; H. Ross and J. B. Hall Williams, ‘‘ The Law Oemmission: Impnted 
Criminal Intent” (1967) 80 M.L.B. 481. 
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Committal proceedings 
Committal proceedings have long been recognised as time- 
ing and potentially productive of a sense of unfairness 
and of risk of prejudice for the defence when reported in the press. 
Witnesses did not come up to proof and thus counsel’s opening 
speech was sometimes unwittingly inaccurate; evidence was 
admitted at committal proceedings but rejected as inadmissible at 
the trial; only the prosecution case was given at committal and 
the press report was necessarily one-sided, and often haphazard 
and fortuitous; at the trial the judge always had to warn the jury 
to put out of their minds anything they had read about the case. 
Accordingly a new simplified committal procedure and restrictions 
on reporting, while retaining the essential principle that the accused 
is entitled to know in advance the case he has to meet at the trial, 
and to have press publicity if he wishes, are very welcome. Where 
the accused is legally represented committal may now take place 
formally by consent on the basis of written statements, served on 
the defence before the hearing, which will not even be read out 
aloud in court nor even read by the magistrates if the defence does 
not wish the prosecytion witnesses to be called. The new practice 
will act as a stimulus to the granting of legal aid, and this is very 
degirable because in a case of any seriousness an accused ought 
to be represented at the earliest possible stage in proceedings. 
The defence will have to be prepared at an earlier stage. The written 
statements given at the committal proceedings will contain a 
declaration that the maker is aware that any knowmgly false state- 
ment renders him Hable to a penalty akin to that of perjury. 

One of the difficulties in the past was that the prosecution 
adduced sufficient evidence to secure the committal and then dis 
closed the rest of its case by notices of additional evidence, often 
served at a late stage. It is a matter for regret that the Act does 
not require the prosecution to disclose at committal all the state- 
ments in its possession. The duty on the prosecution is to disclose 
the names and addresses of any persons not called who m the judg- 
ment of the prosecution may be able to assist the defence. A much 
fairer approach would be to allow the defence access to the files 
or at least to all statements taken by the police in the course of the 
investigations, subject to a privilege of non-disclosure granted by 
the court in appropriate cases. The advantage of the new system 
may be that where there is committal on the papers the defence 
may be supplied with the statement originally taken from the wit- 
ness and not merely the version given by the witness at committal 

However, some prosecuting solicitors have said that 
they intend to “ edit ” statements, to call their important witnesses 
in person at the committal in order to give them a “ trial run ”’ 
and to use committal on the papers only in clear, uncomplicated 
cases in which the accused indicates an intention to plead guilty. 

It is unlikely that the press will continue to attend committal 
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proceedings, because the proceedings will in most cases amount to 
formal committal by consent on the papers and in any event the 


press and other communication media are now restricted from 
publishing the evidence given by the prosecution and may only 
publish the formal matters such as the name and address of the 
accused and the offence with which he is charged, unless the accused 
applies for the removal of the restriction. The right of the press 
to report the trial itself is unaffected. The committal proceedings 
are not part of the trial, merely a preliminary investigatory or 
administrative process. As a corollary to the restrictions on report- 
ing, committal proceedings must take place in open court unless 
it appears to the magistrates that the ends of justice would not 
be served by their sitting in open court, ¢.g., national security 
or intimidation of witnesses. Committal on the papers will mean 
that there will be little for the public to see and hear. The result 
of all committal proceedings must be posted up in writing in a 
public part of the court-house. 


Bail * 

Bail ought to be' granted unless there is likelihood that the 
accused will fail to appear at the trial, or commit further offences 
or interfere with. witnesses. These common law principles remain 
sound and workable. The difficulty has been that they have not 
always been understood and appHed by magistrates. In order to 
ensure that bail is granted in the less serious cases, i.¢., those triable 
summarily and punishable by not more than six months’ imprison- 
ment, the court is now required as a mandatory duty to grant ‘bail, 
subject to an arbitrary list of exceptions, ¢.g., previous imprison- 
ment or Borstal, violence, firearm offence, sex, no fixed abode, 
previous breach of condition of bail, alleged to have committed 
offence whilst on bail, when the discretionary principles continue 
to apply. Bail must be granted to a young person previously sen- 
tenced to a detention centre because he is beliewed not to have 
been conditioned to prison as he might have been if j 
sentenced to Borstal or' prison. Legislation by detailed categorisa- 
tion compares unfavourably with legislation by general principle. 
Limiting magisterial discretion is not a sound approach to criminal 
procedure. Conditions may now lawfully be imposed (regularising 
the previous practice) and the police may arrest an accused on 
bail on reasonable suspicion of a likely failure to appear at the 
trial or breach of any other condition, two useful improvements 
designed to remove inhibitions upon the granting of bail. The High 
Court may admit to bail any person who could have been admitted 


3 Justics Joint Working Party on Boil and Remend in Oustody, December 1966; 
Michael Zander, ‘‘ Bail: A Resppraisal’’ [1967] Orim.L.R. at pp. 25-99, 
100-110 and 1298-142; Alec Samuels, * Bail Principles ' (1966) 116 N.LJ. 
1269; Kevin Tierney, ‘‘Grant of Bail” (1967) 117 N.L.J. 919; Michael 
Zander, ‘‘ Discovering Bail Applicants’ Background’ (1987) 117 N.L.J. 981. 
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to bail by the magistrates’ court and may vary any conditions 
imposed. Committal to quarter sessions for sentence may be on 
bail; in 1965 out of 8,500 committals 2,000 did not receive custodial 
sentences. Power to impose a sanction for jumping bail as a deter- 
rent to those few accused who do fail to appear at the trial and 
power for the prosecution to appeal against the grant of bail 
would have been further useful improvements. It was uncon- 
vincingly argued that the new power to arrest a person on bail 
would be a sufficient sanction, and that in our system the prosecu- 
tion cannot appeal. Legal aid should have been made available 
for bail applications only. Disclosure of previous convictions is 
entirely appropriate in bail applications, but a magistrate mvolved 
in any such application must not sit at the trial, in order to 
avoid any suggestion of prejudice. Time spent in custody before 
as well as after committal now counts towards the computation of 
sentence so that refusal of bail in many cases will not extend the 
time ultimately to be spent in custody. In the past many people 
have been refused bail, often due to no evidence of “ community 
roots ° being placed before the magistrates, and have been sub- 
sequently either acquitted or given a non-custodial sentence. 


Legal aid 

Legal aid in crimimal cases has been placed upon a contributory 
basis analogous to the civil scheme. The contributory principle 
aroused considerable opposition.‘ It was argued that accused 
persons would be deterred from applying for legal: aid with the 
result that-there would be less representation and the trial would 
be prolonged. The accused person has no option but to be involved 
in the proceedings, unlike the civil plaintiff who seeks legal aid. 
Under the civil scheme the legally aided party knows his maximum 
contribution in advance, whereas in the criminal scheme he will 
not know the amount of his contribution until the end of the case, a 
rather uncertain and anxious situation. A person sent to prison 
is unlikely to be able to make a contribution, and a person permitted 
to remain at liberty might impose financial suffering upon his family 
in trying to meet the contribution. To require the acquitted accused 
to pay might be said to be adding insult to mjury. If any case 
of abuse were to come to light the sanction which the court could 
and should exercise would be to order the accused to contribute 
to the costs of the prosecution. Saving public money at the cost 
of injustice would be a regrettable policy. However, the arguments 
in favour of the contributory scheme were, it is submitted, much 
more compelling. Social justice and contemporary thinking in 
social services dictate that public money should only go to those 


4 Michael Zander, ‘ Contributory Oriminal Legal Aid ” (1967) 117 N.L.J. 247; 
Aleo Samuels, ' Contributory Criminal Legal Aid" 117 N.L.J. 487; 
Michael Zander, ‘ Legal Aid in Criminal ii 99 M.L.R. 69; 
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in genuine need, especially in times of economic stringency. The 
contributory scheme will enable legal aid to be given to those who 
hitherto have just missed legal aid because they were reasonably 
well off, although not wealthy; and the costs of a long-contested 
case might easily strain the resources of even the reasonably well 
off. The speed of the criminal process makes it impossible to 
operate the civil system of pre-trial assessment of maximum con- 
tributions and instalments payable, although down payments may 
be required from the accused. The clerk of the court will in 
practice have a fairly good idea of the likely cost involved and will 
tell the accused, as will his own legal advisers as the matter pro- 
greases. He may appeal to the Supplementary Benefits Commis- 
sion for a review of the findings of the court as to his means and 
the court must then reconsider the matter. The new scheme will 
be administered in a broad, reasonable and fair manner. The 
uncertainty elemeht can bé exaggerated; even the private client 
is faced with a measure of uncertainty as to costs. The sanction 
of awarding costs to the ptosecutioh in the event of abuse would 
not have been satisfactory because the costs of prosecution and 
defence aré often not comparable. The case of the acquitted accused 
will be treated on its merits and it may be that contributions will be 
waived and a sum awarded out of public funds. 

Criminal legal aid is now contained in a single modern statutory 
code. Basically the traditional principles will be applied, although 
it is to be hoped that the criteria for granting legal afd as propounded 
in the Widgery Report will become more widely known, understood 
and applied.’ The legal advice scheme enables the accused to visit 
a solicitor at a very early stage to seek advice on his case for a most 
modest fee, and advice may include information on how to apply 
for legal aid. Counsel should not normally appear in a magistrates’ 
court in legal aid cases, except in the case of an indictable offence 
where the circumstances make the case unusually grave or difficult. 
This limited exception of an indictable offence is arbitrary, 
illogical and unnecessary, because some summary cases are 
extremely long and complicated in point of law. The practice af 
limiting a certificate to counsel only was much criticised, because 
counsel cannot interview witnesses and obtain copies of documents. 
However, it is anticipated that this practice will decline and be used 
only in cases of urgency, ¢.g., when the accused appears at the 
trial at quarter sessions without representation. It is hoped that 
normalty legal aid will be granted on committal, for solicitor 
and counsel, or by quarter sessions on written or personal applica- 
tion before the day of the hearing. In any event an application by 
counsel for an adjournment may be sympathetically considered in. 
a proper case. The absence of any form of appeal against a 
refusal of legal aid, except by way of renewal of application, is 


5 Report of the Committee on Legal Aid in Oriminal Proossdings, Chairman, 
Widgery J., Omnd. 2084, pp. 97-08. 
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perhaps to be regretted. Counsel only, without the solicitor, for 
appeals to the Court of Appeal may be justified if the appeal is 
concerned principally with a point of law and all the relevant papers 
are before the court, though the registrar will communicate with 
any solicitor who was acting in the court below and invite him to 
furnish any papers in his possession. Collection of contributions 
is the responsibility of the magistrates’ clerk whose court heard or 
committed the case. In the past it has been doubtful whether the 
scope of a legal aid certificate covered advice on prospects of appeal 
and assistance in the drafting of a notice to appeal. The new code 
sensibly lays it down as a mandatory duty that counsel acting 
under a certificate must advise upon the prospects of appeal and 
draft the notice of appeal where appropriate, and fees will be pay- 
able accordingly. It would have been even better if the certificate 
had been extended tò cover a free short transcript and application 
for leave to appeal. In leaving the convicted person to fumble 
with his own notice of appeal the legal profession has not advanced 
his interests nor facilitated the task of the judges in the Court of 
Appeal, and it is welcome to see the emergence of a general ethical 
duty upon the lawyer to advise and assist in the matter of an 
appeal. 


Evidence $ 

Much of the evidence given by the prosecution and the deféncé 
is often of a purely formal and non-controversial nature. Calling 
the policeman who measured the road or the photographer who took 
the photograph of the vehicles ar the chemist who cartied out the 
analysis is often a waste of time and public money. Accordingly 
written statements by prosécation witnesses are now to be admis- 
sible, subject to the right of the defence to object within seven days 
of service of the copy statement and to insist upon the witness him- 
self being called. Written statements must be read aloud at the trial 
unless the judge otherwise directs, in which case a summary must be 
given, ¢.g., a long technical analysis may be briefly summarised by 
giving the conclusions. Judicial insistence on a summary in the 
face of defence objection would seem to be a promising ground for 
appeal. Similarly there are often undisputed matters which the 
defence are very ready to admit, ¢.g., the identity of the deceased, 
and accordingly a formal admission is to be conclustve evidence of 
the fact admitted. Pre-trial admissions are valid only if approved 
by the accused’s lawyer, whereas admissions may be made m court 
even by the unrepresented accused, an unfortunate provision. It 
was argued that the unrepresented accused ought never to be per- 
mitted to make an admission, apart from the plea of guilty, because 
he might not appreciate the significance of his action. However, 
nowadays it is rare for an accused to appear unrepresented on 


© Crimenal Law Revinon Committeo, Sth Report, Evidence, Cmnd. 38145, 
November 1968. 
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indictment, and in any event the court will protect him. An admis- 
sion may be withdrawn with the consent of the court, ¢.g., a 
negligent solicitor might make a damaging admission quite contrary 
to the wishes, instructions and interests of the accused. 


Alsbi 

The “ sprung alibi ’’ has been a most unsatisfactory aspect of 
our system of criminal trial. It is therefore encouraging that we 
are now moving away from the idea that the defence may keep 
everything up their sleeve until the trial, the right to silence, towards 
the idea that the defence should disclose its hand before the trial. 
The criminal trial should be a fairly conducted inquiry into the 
truth, not a forensic game. Within seven days of committal, a very 
short period, the accused must give notice to the prosecution of 
the name and address of any proposed alibi witness, or, if the 
name and address cannot be given, any information in his posses- 
sion which might be of assistance in finding the witness; and any 
subsequent discovery of the name and address must be disclosed. 
There is no obligation on the defence to disclose the proofs or 
statements taken from the witness. Whereas the new rule is sound 
in principle, it certainly creates difficult problems. What is an 
ahbir The Act says that evidence in support of an alibi means 
evidence tending to show that by reason of the presence of the 
defendant at a particular place or in a particular area at a particular 
time he was not, or was unlikely to have been, at the place where 
the offence is alleged to have been committed at the time of its 
alleged commission. Thus a straight denial, ‘f I was not there,” 
or ‘* It’s a case of mistaken identity,” is not an alibi, unless the 
accused intends to say where he was, unlike the statement ‘* I was 
at the ‘ Dog and Duck.’ ” 

It was argued that potential witnesses may be deterred from 
offering to give evidence for the defence to support an alibi in view 
of the fact that the police will almost certainly come round to 
interview them before the trial. There is no property in a 
witness. An undertaking has been given to the effect that wherever 
possible the defence solicitor will be notified in advance of any 
such interview so as to have an opportunity to be present if he 
wishes. If as a result of the interview the prosecution wish to 
call rebutting evidence they will have to give notice of additional 
evidence but there is apparently no duty to disclose information 
discovered about the witness or to disclose a copy of any statement 
taken.’ For example, the witness, ignorant and illiterate, may 
make a statement rather at variance with the statement sub- 
sequently made to the defence solicitor and repeated at the trial, 
and prosecuting counsel will then have some useful ammunition 


T Aleo Samuels, ‘ Prosecution Evidence for the Defence ” (1966) 116 N.L.J. 198; 
J. E. Adams, “‘ Pre-Trial Discovery, a Memorandum by Council of the Law 
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for cross-examination. Similarly it is to be hoped that any 
criminal convictions discovered by the police will be disclosed to 
the defence. Subject to the direction of the judge, the prosecution 
may adduce rebutting evidence after evidence of alibi has been 
given, 6.g., after the defence case or at a retrial following a dis 
agreement,’ though it may be expected that rebutting evidence 
will have to be given as part of the prosecution case. 

Generally it may be anticipated that the police will check up on 
any alibi defence put forward. However, there is no legal duty 
to do so, and there have been cases in which it has been alleged 
that the police have not troubled to do so. It is submitted that it 
ought to be recognised to be their duty to investigate every alibi 
advanced, because the defence lacks the resources for investigation 
available to the police. Naturally failure to investigate a notified 
alibi will lead to damaging criticism in cross-examination. 

The sanction for failing to give notice is that without the leave 
of the court the accused may not adduce the evidence in support 
of an alibi. This sanction, refusing to allow the defence to give rele- 
vant evidence, is most severe. It might have been better to have 
permitted both judge and prosecuting counsel to have commented 
adversely upon the failure to make pre-trial disclosure. It can 
never be right to deprive an accused of the oppartunity to present 
his defence. The new procedure applies to the unrepresented 
accused, and represents another powerful reason for granting legal 
aid at an early stage to virtually all accused persons sent for trial, 
subject to means, especially where it seems likely that an alibi will 
be raised at the trial. There is a statutory duty on the committing 
court to warn the accused of the duty to give notice of a defence 
of alibi, failure to do so preventing the prohibition from operating. 

The new albi rules do not apply to summary trials because 
alibi is not.a common defence in such cases and in any event 
an adjournment is more practicable. 


Jury 

‘6 In a case tried some time ago in the Central Criminal Court, 
out of a panel of thirty-five there were twelve with records of 
crime; and when, as a result of many challenges, another twenty- 
four names were supplied, it was found that eight of these had 
criminal records. And in a much more recent case the startling 
discovery was made that out of a panel of 845 names no fewer 
than 124 had convictions for crime recorded against them.” ° 

A person who during the preceding ten years has been sentenced 
to imprisonment for three months or more or at any time to a sen- 
tence of five years’ imprisonment or more is now very propertly 


8 J. D. Caswell, Q.0., ‘Lance for Liberty.” Loughams v. Odhams Press, 
The Times, February 14, 19638. 
® Lord Parker C.J., Hensard, House of Lords, Vol. 288, col. 842, June 6, 1967. 
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disquahfied.*° A warning notice sent with the jury summons will 
explain the law and the disqualified person will be able to secure 
the withdrawal of the summons without publicity. 


Majority verdicts }} 

A jury in criminal proceedings may return a majority verdict, 
10:2 or 11:1, if it has had at least two hours for deliberation 
or such longer period as the court thinks reasonable having regard 
to the nature and complexity of the case. 

In an age of highly organised crime there is evidence of bribery 
and intimidation (‘‘ nobbling ”’) of jurors in important cases involv- 
ing professional criminals (“the big fish ’’), leading to disagree- 
ments. Complaints have been made by jydges and barristers. For 
the protection of society and the vindication of justice the guilty 
cannot be allowed to escape conviction. Any step which increases 
the likelihood of convicting the guilty will improve police morale. 
Naturally detection of nobbling is not easy, but a number of cases 
have been known to the police in recent years. The juror who 
has been approached may be unwilling to give evidence in proceed- 
ings against the nobbler, so sanctions cannot readily be applied. 
He may well fear for his family. Under a 10:2 system it is unlikely 
that three jurors can be successfully nobbled. In some cases the 
police had to have seventy or eighty men on duty guarding: jurors 
in a long and important trial. Disagreements involve waste of 
time, money and judge power, especially in a protracted fraud or 
similar case, whereas a majerity system virtually ensures a verdict 
and obviates the necessity for a second trial. A second trial very 
rarely results in a second disagreement, indicative perhaps of some 
unusual factor at work in the first jury. Majority decisions are 
taken by benches of magistrates, county quarter seasions and the 
Court of Appeal. Many accused persons entitled to trial by jury 
(unanimity) elect for summary trial (majority). Unanimity is 
too much to expect in a collective decision-making process which 
involves the subjective task of weighing the evidence of fallible 
human witnesses speaking of the past. The principle that the 
prosecution must prove the guilt of the accused beyond all reason- 
able doubt remains unaffected, for that duty is morally to convince 
thase who are empowered to decide, i.¢., the majarity. Twelve is 
a number wrapped in mythology, not logic; ten is a substantial 
number; seven was accepted during the war without any evidence 
of hardship. A perverse juror, in the form of an antagonistic 
motorist hostile to police evidence and to strong circumstantial 
evidence, is perhaps more likely to be found on a jury today than 
formerly. Many mentally ill persons are today permitted to 


10 The fact that a disqualified n aits as a juror does not invalidate the 

trial: R. v. Kelly [1060] 2 X-B. 164. 

11 Practices Direction on Majority Verdicts [1967] 1 W.L.R. 1188; [1967] 8 All 
B.R. 187 (0.A.). 
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remain in the community on drugs. There is no reason to anticipate 
an increase in the number of disagreements. Judges will still urge 
unanimity, and there is the two-hour safeguard to ensure discussion 
in the jury room. In England there exists in practice no effective 
system of inquiry into the background of the jury (votre dtre) to 
facilitate challenge to eliminate the potentially unsuitable jurors. 
The apparent proclivity of the jury to unanimity in the past may 
have stemmed from its relatively homogeneous background in the 
middle class, a homogeneity likely to be weakened with an extended 
franchise in prospect. Challenge to intelligent-looking jurors is not 
uncommon. A majority of the judges supported the majority 
principle. An accused petson would surely prefer an acquittal 
10:2 than a disagreement and a retrial. Many foreign and common 
law systems, notably Scotland and former British territories, 
operate a majority system to their own satisfaction and do not 
intend to change. 

The opposition to majority verdicts was, it is submitted, much 
more compelling. The evidence of nobbling was infinitesimal, six 
cases in three years in London and fiye cases in the provinces over 
a similar period. Suddenly, without any research or inquiry, to 
destroy the unanimity principle was an ill-considered, panic decision 
which can only endanger the liberty and reputation of the innocent. 
This is not to approve of our pathological hostility to impartial 
scholarly inquiry into a social institution of immense importance in 
national and individual life, e.g., by means of ‘‘ bugging ” with safe- 
guards. The unanimity concept has been of immense value in pro- 
moting public confidence ih English criminal justice and to sacrifice 
this in the absence of overwhelming evidence of need for change 
is unforgivable. The destruction of the corporate feeling of the 
jury may lead t6 an increased number of disagreements because 
in effect non-conformity is now encouraged. The power of a 
minority to argue and persuade will inevitably be weakened, despite 
the arbitrary and artificial two-hour safeguard. Having reached 
a 10:2 decision the jury will have to sit out time. It might have 
been a lesser evil to have given the judge an absolute discretion 
to accept a majority verdict where he was satisfied in the particular 
circumstances that it was appropriate, though with over 850 people 
empowered to try cases on indictment there might have been some 
risk of variation in practice. 

‘¢ Juries which begin with an overwhelming majority in either 
direction are not likely to hang. It requires a massive minority of 
four or ftve jurors at the first vote to develop the likelihood of a 
hung jury.” 12 The secrecy of the jury room and the principle of 
the sovereign verdict may be endangered because the press and 


13 The Lord Chief Justice found that out of 87 Q.B.D. jadana oo 
eight against, two did nos know, one supported an experimen tal period only 
and one favoured the pri ple it the tial lest four ys or more: House 
of Commons, Vol. 745, col. 1770, April 26, 1967. 

13 Kalven and Zeisel, The American Jury, p. 462. 
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others may seek to discover who were the minority jurors and why 
they dissented, indeed the minority jurors may be anxious publicly 
to explain and justify their dissent.’ Following a majority direction 
a verdict of not guilty is not inquired into, a nalve attempt to create 
a situation in which it is not known for certain that the acquittal is 
not unanimous, whereas a verdict of guilty must have the majority 
explicitly spelt out. Public confidence will be weakened at a critical 
period in English criminal justice. In practice the burden of proof 
will be believed to have been lowered when only ten jurors need 
to be convinced of guilt. A verdict of murder by majority is 
anathema. ‘The danger of wrongful conviction in identity cases 
even with the unanimity rule is widely recognised; evidence of 
identification is not required as a matter of law to be corroborated. 
It will be interesting to see if appeals in majority convictions are 
more successful than in unanimous convictions... The innocent 
will suffer an unfortunate mjury or slur to reputation if acquittal 
is obvioualy 10:2 instead of 12:0. Even during the war the jury, 
although reduced im size, still had to be unanimous. The Queen’s 
Bench Judges were not overwhelmingly in favour of the majority 
principle, and it appeared that recorders and chairmen at quarter 
sessions and the legal profession generally were mostly opposed to 
the new principle. A change in the law which does not command 
general approval is unlikely to be very effective. Nothing was 
heard of majority verdicts until capital punishment was abolished, 
yet a change in sentence cannot affect the principles ‘upon which 
guilt or innocence are to be determined. The Scottish analogy is 
misleading, because in a serious case the jury consists of fifteen 
members and stringent rules on corroboration place a much heavier 
burden of proof upon the prosecution. 

Nobbling cannot be denied or ignored. But the majority 
principle will simply mean that more jurors will need to be 
nobbled, a more inconvenient and expensive task but not impossible 
for a criminal syndicate. Greater penalties for nobbling are 
indicated.** It should not be assumed that the juror who is 
improperly approached will necessarily accept the proffered bribe 
or fail to report the matter to the police. Other remedies should 
have been tried first, such as a more careful check upon lists 
of jurors in order to render the right of challenge more effective, 
with concomitant security precautions ‘7; and a more careful 
if Devlin, Trial by Jury, pp. 55-56. 

15 West Indian Electric v. Roberts [1920] A.C. 1025 at p. 1028, Lord Buck- 
master (P.0.}—oivil case, holding that ER decision carries equa] weight 
to unanimous decision. Lord Parker O.J. : “I have no doubt that in 
the cass of a majority verdict it is something that the Court of Appeal will 
take into account in dea whether it is safo to allow the verdict to stand.”’: 
Hansard, House of Lords, Vol. 288. col. 844, June 6, 1967. 

18 — m R. v. Richardson, The Times, July 21, 1067, on a conviction for 

to pervert the course of public justice tiem to interfere 
with a juror O'Connor J. imposed sentences of years eight years 
respectively on two prisoners, | 

17 Morris Committee Report, Omnd. 2627, April 1965, pare. 884. 
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identification of jurors would reduce the risk of personation. A 
more rigorous reform of the rules of evidence to facilitate a proper 
conviction would also help. Police protection of jurors will still 
be necessary, although the “ big fish ” trials can easily be identifed, 
and anyway the cost of police protection amounts to a small price 
to pay for the preservation of a fundamental constitutional safe- 
guard. The sprung alibi is gone. The tighter disqualification 
rules for excluding ex-prisoners from the jury should prove to be 
a useful safeguard. Any risks inherent in widening the franchise 
should be dealt with when the franchise is in fact widened. An 
acquittal rate of 40 per cent. in contested cases on indictment 
narrows down to 16 per cent. of those tried on indictment and to 7 
per cent. in robbery with violence and similar offences, a not par- 
ticularly high or disturbing rate. After all, some of those acquitted 
may be innocent. Disagreements are not to be encouraged, but 
they are not necessarily disastrous. The absence of disagree- 
ments would give cause for alarm; too many disagreements would 
also give cause for alarm. But the occasional disagreement must 
be expected and indeed is evidence of the conscientious discharge 
of its duty by the jury.’* A minority of two in, say, a complex 
conspiracy case ought not to be assumed to be stupid, or perverse, 
or corrupt. The figures show that disagreements occur only m 
about 4 per cent, of contested cases ** and on retrial the figures are 
4:9:1 for conviction, acquittal, disagreement. In 1965 at the 
Central Criminal Court there were forty-nine disagreements, on 
retrial twenty-five convictions, fourteen acquittals and nine dis- 
agreements; in 1966 in 1,180 cases fifty-one disagreements, on 
retrial 22:25:4. Conviction may be more easily obtained on retrial 
because the prosecution is aware of the defence evidence. The 
nobbled juror can only stand out for disagreement, he cannot force 
an acquittal. The disadvantage of retrial may be justified in 
order to retain the unanimity principle inviolate. Lord Devlin 
said 7°: “* The sense of satisfaction obtainable from complete 
unanimity is itself a valuable thing and it would be sacrificed if 
even one dissentient was overruled. Since no one really knows how 
the jury works or indeed can satisfactorily explain to a theorist 
why it works at all, it is wise not to tamper with it until the 
need for alteration is shown to be overwhelming.”’ 


Committal for sentence 


Because of the ever-increasing jurisdiction of magistrates’ courts 
to deal with more serious offences,’ the practice of committing to 


yn 
reform. This is fumbling in the dark.” Lord Stow called the majority 
prinmple *‘ ler g vandalism '': Hansard, House of Lords, Vol. i 
col. , June 1967. 
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quarter sessions for sentence may increase, although the power to 
impose heavier fines may to some extent counteract this tendency. 
A few amendments have been made. When an errant motorist is 
committed for sentence the question of disqualification (not 
technically a sentence) may be left to quarter sessions, subject to 
the power to make a discretionary order for interim disqualification. 
The old rule was that if quarter sessions imposed a sentence which 
was greater than the magistrates could impose, then an appeal would 
lie to the Court of Appeal, but not if the sentence was within 
the powers of the magistrates. The new rule is that an appeal will 
lie to the Court of Appeal following committal for sentence (as 
opposed to the case of an appeal to quarter sessions from a 
magistrates’ court) where the aggregate total of sentences is six 
months or more,” a deportation order is made, or a Borstal order, 
or a disqualification order, or following committal under the Mental 
Health Act 1959, or if an offender is sentenced for a breach of 
probation or conditional discharge for the original offence. It 
would have heen simpler and preferable to have given a right to 
apply to the Court of Appeal for leave to appeal against sentence 
m the case of every sentence imposed by quarter sessions. The 
reason for restricting the right at present to certain complicated 
and limited categories is essentially the shortage of judge power 
m the Court of Appeal; the remedy for this is more judges, not 
restrictions upon appeals. 


Fines 

The fine is in many ways the most important weapon in 
the sentencer’s armoury, and likely to be used more and more in the 
future in view of the higher maxima and the emphasis upon the 
need to avoid prison. In recognition of inflation, and in some 
cases of a new assessment of the gravity of an offence, the maximum 
fme which a magistrates’ court may normally impose has been 
raised from £100 to £400. The big problem has been the 12,000 
defaulters who have ended up in prison every year, 45 per cent. 
of whom have never been to prison before and 40 per cent. of 
whom buy themselves out, thus showing that they or their friends 
can if necessary find the money.” The laudable new policy is to 
diversify the method of fine collection and to use committal to 
prison only as a last resort. At the time of the imposition of the 
fine a magistrates’ court may not issue a warrant of commitment 
or fix a term of imprisonment in default unless in the case of 
an offence punishable with imprisonment the offender appears to 


22 ing R. v. Finnan [1967] Orim.L..B. 78; December 19, 1068; R. v. Nat- 
beam, The Times, June 80, 1967; R. v. Laverns, The Times, June 80, 1967 
er R. v. Drummond, The Trmes, October 80, 1967 (O.A). 

n 1064 10,281 fine defaulters were oommitted to prisan, of whom 4,488 had 
never previously been to a penal institution and of whom 1,978 had no 
previous conviction: Hansard, House of Commons, Vol. 748, cols. 282-284, 
written answer. - 
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have sufficient means to pay forthwith or is of no fixed abode 
or is being sentenced to immediate custodial treatment. Time to 
pay is not to be refused because of the gravity of the offence or the 
record of the offender. On default the offender must be brought 
back to the court and only after a means inquiry may committal 
take place, and even then only if the offender is present and the 
court is satisfied that the offender has the means to pay forthwith 
or the court has considered or tried all other methods of enforcing 
payment and it appears that they are inappropriate or unsuccessful. 
Reasons must always be given for committal. AH this will mean 
extra work for the magistrates’ clerk and his staff. There is a 
useful power to remit fines having regard to any change of circum- 
stances, ¢.g., loss of employment, or release from a custodial sen- 
tence. The power to order periodical payments continues. It has 
been suggested that in future the courts will probably make more 
use of their power to search the offender, to order one day’s deten- 
tion and, at the appropriate stage, to suspend warrants for commit- 
ment on conditions; and will be quicker off the mark in issuing 
means inquiry process in the case of the offender who clearly can 
pay but does not bring his money to court. The two new methods of 
enforcement made available are civil process for debt, ¢.g., by action 
in the High Court by way of bankruptcy or garnishee proceedings 
on a bank acoount or company paying dividends, a process rarely 

likely to be fruitful, and, secondly, attachment of earnings. The 
attachment of earnings procedure has proved useless with the 
casual worker because a fresh order ngedg to be made on every 
change of employer. P. A. . E. deduction ig the answer. Also the 
procedure involves the disclosure of a crimimal ognviction to the 
employer. Qyarter seegions and agsixes must continue to fix a term 
of imprisonment in default. The justification must be that in the 
higher court the offence is likely to be more serious and the fine 
much heavier; algo the fine is comparatively rare in the higher 
courts, whereas it js commonplace in the magistrates’ courts. The 
suspended fine hag not yet made its appearance; nor is there any 
discount for prompt payment. 


The suspended sentence 

The suspended sentence, long known in other jurisdictions, is 
introduced into English practice for the first time. A sentence of 
not more than six months must be suspended, unless the offender 
has previously been to prison or Borstal, or the sentence is being 
passed for a breach of probation or conditional discharge or the 
offence consists of violence or threat of violence, or in connection 
with a firearm or offensive weapon or explosives, or for indecency 
towards a person under sixteen, or at the time of the commission 
of the offence for which the sentence is passed the offender was 
already subject to a suspended sentence. In these exceptional cases 
suspension is permissive, not mandatory. For sentences of from 
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six months to two years suspension is discretionary. The period 
of suspension must be not leas than one year and not more than 
three years. The effect of the suspended sentence must be explained 
to the offender in ordinary language. If the offender subject to a 
suspended sentence commits a further offence the court dealing with 
him for the further offence must activate the suspended sentence 
unless of opinion that it would be unjust to do so in view of all 
the circumstances which have arisen since the suspended sentence 
was passed, including the facts of the subsequent offence, in which 
case it may impose a different sentence or indeed none at all. If 
Borstal is imposed for the subsequent offence the sentence for the 
original offence is not activated because prison would not be an 
appropriate concurrent or consecutive sentence with a training 
sentence. In appropriate cases a suspended prison sentence may 
be activated in the form of a detention centre order. In order 
to facilitate follow-up, activations must be reported back to the 
original court. The Minister has the power to extend the man- 
datory system to sentences up to twelve months and to a person 
not recently in prison. 

Three interrelated issues of principle are involved: whether 
the suspended sentence is a sound concept, whether it should be 
mandatory in certain circumstances, and whether it should be 
mandatorily activated in the event of a further offence. 

Of some 45,000 annual receptions in prison some 22,000 received 
leas than six months’ imprisonment, and of those some 7,500 were 
received for the first time, and of those some 6,000 were non-violent, 
non-sex offenders. The short sentence seriously interferes with 
the work of the prison service in dealing with the medium- and 
long-term prisoners, no rehabilitative work can be done in six 
months or leas and the deterrent effect of prison for the future 
may-be much reduced by a short-term acclimatising sojourn, 
removing the deterrent of the unknown. The family suffers hard- 
ship. The imposition of the specific term of imprisonment rather 
than vague conditions in a discharge may have the desired psycho- 
logical effect upon the offender, which the apparently milder sen- 
tences of conditional discharge and probation may not have, as 
they may be looked upon as a “ let-off.” The court appearance 
in itself may be a sufficiently traumatic experience. If there is no 
further trouble during the period of suspension the success will 
have justified the suspension without cost to the public; if there 
is further trouble the suspended sentence will be activated and the 
offender will bear his punishment anyway. The mandatory nature 
of the suspension of short sentences, of six months or less will 
ensure a measure of consistency or uniformity of sentencing, and 
the exceptions from the mandatory rule recognise that certain 
offences arouse special public alarm and therefore may not be 
suitable for freedom for the offender. The first offender convicted 
of a relatively minor drug offence may be suitable for suspended 
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sentence. ‘The motoring offender rarely requires the supervision 
of a probation officer. The pressure on the probation service is 
such that a careful use of the limited resources of that service 
is essential. The probation service, a predominantly young man 
service, is not always able to provide very effective assistance to 
the middle-aged and old offender. The justification for the man- 
datory sentence is that a discretion conferred upon the courts is 
often not exercised, as in the case of the First Offenders Act 1988, 
and the type of offender upon whom it will be imposed will be a 
person who has not previously been to prison or Borstal, has not 
been involved in a crime involving violence or sex, and whose 
offence was not very serious, e.g., a relatively minor property 
offender. An offender is not eligible for a second 

tence, he has only one chance. 

-~ It is submitted, however, that the suspended sentence, par- 
ticularly the mandatory suspended sentence, is a bad concept. In 
a personalised system of justice the sentencing court should be 
given as wide a discretion as possible. Mandatory sentences reflect 
upon the competence of the courts and suggest a lack of public 
confidence in them. Instruction and guidance for magistrates 
should have been tried first. Upon the commission of a further 
offence a virtually automatic activation of the suspended sentence 
might well be manifestly inappropriate in the new situation; or the 
exercise of a discretion not to activate will show the original threat 
to have been empty. A conviction for being drunk and disorderly 
on the last day of a three-year suspension ought not to activate a 
six months’ sentence for larceny. Mandatory suspension may 
induce magistrates to commit more frequently to quarter sessions 
for sentence, and quarter sessions may be tempted to impose 
unnecessary sentences in excess of stx months; or very large fines 
may be imposed. Suspension does not apply to sentences imposed 
upon those under twenty-one. Two young men, eighteen and 
twenty-two, are convicted of a joint criminal enterprise. The 
eighteen-year-old is sent to detention centre for three months. 
The twenty-two-year-old receives three months’ imprisonment, 
which is mandatorily suspended. Is this justice? The short sen- 
tence is not necessarily unsatisfactory in every case, 6.g., a property 
offender such as a telephone vandal may be very amenable to an 
immediate sentence. The offence may have been quite serious, e.g., 
drug trafficking. Many offenders sent to prison for the first time 
never come before the courts again. The suspended sentence may 
simply postpone the inevitable day of reception into prison, and 
on that day the sentence to be served will be longer than it need 
have been because it will represent the aggregate sentences for two 
consecutive offences, the second of which might have been pre- 
vented. Postponing prison may not be a kindness for the offender. In 
imposing a conditional discharge the judge usually spells out the 
sentence he had in mind and which the offender may expect upon 


82 THE MODERN LAW REVIEW Vor. 81 


breach, so that there is no illusion. The more leniently an accused 
has been treated in the past, ie., avoiding prison, the greater his 
chances of a suspended sentence. In some cases, ¢.g., taking and 
driving away and driving whilst disqualified, there may come a 
point when a prison sentence is the only possible sentence. Reduc- 
ing the prison population cannot be justified at the expense of law 
and order. The institution of the suspended sentence may prove 
detrimental to probation. A court imposing a suspended sentence 
for one offence may not impose probation for another on the same 
occasion. There is no substitute for probation where supervision, 
support and control is necessary, yet the courts may be tempted to 
relieve the probation service by using suspension instead of min- 
istering to the needs of the offender. A substantial increase in the 
resources for the probation service would have been a more con- 
structive policy. The suspended sentence does not even involve 
the not inconsiderable discipline involved in probation, ¢.g., regular 
reporting and regular accountability. A discretionary suspended 
sentence would have been much more appropriate as a beginning. 
The exceptions from the mandatory suspension are illogical, 
anomalous and inappropriate. Offenders guilty of violence or 
indecency may well be the last persons to be denied the possibility 
of rehabilitation in the community; and similarly the offender who 
is in breach of probation may, despite a regrettable lapse, never- 
theless be an excellent risk for continued liberty instead of incar- 
ceration. Rehabilitation is a painful process, not to be achieved 
overnight without occasional lapses and setbacks. The “* one chance 
only ’? approach is too figid. Thé conditional discharge, which 
may now fuh for up to threé years, is a more flexible instrument 
of penal policy. The suspended sentence might actually increase 
the number of offenders received mto prison, or at least cause to 
be included in the receptions persons who hitherto would have 
avoided this, because the courts may casually impose a short prison 
sentence in the knowledge that it will be suspended and therefore 
inoperative, only. to find that a further offence, however minor or 
technical, is committed durmg the period of suspension and the 
original sentence of imprisonment in fact has to be served.* 
Israeli experience with the suspended sentence was that more 
and heavier prison sentences were imposed, and that there were 
il-feelings among the judges when it came to activating the sen- 
tences. Recognising that for success suspension presupposes 
maturity and self-control in the offender not to commit further 
offences which are often not present, it has been made possible 
to attach a probation order to a suspension and to extend the 


original period of suspension in appropriate cases. 
24 This suggestion was put to me by my oolleague Stephen White. 


3 D, Reifen, ‘New Ventures of Law Enforcement in Israel" (1967) 58 
Journal of Ori. Law, Criminology and Pol.Sci, TO at pp. 72-78. 
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Probation and aftercare 


There is little that legislation can do for the probation and 
after-care service, which needs more men, better training, higher 
pay, increased status and the allocation of greater resources, but 
some useful improvements have been made. The court may dis 
qualify and place on probation at the same time, a recognition of 
the fact that the motoring offender is not a special sort of offender 
but one who may need support and control; and discussion on how 
to come to terms with disqualification may prove a useful “ lead- 
in ” for the officer seeking to establish a relationship. The maxi- 
mum fine for a breach of probation is increased from £10 to £20, 
though a fine is rarely a suitable method of dealing with a breach. 
All questions of discharge, amendment or breach now come before 
the supervising court and not the court which origmally imposed 
the order because the supervising court is likely to be m the pro- 
bationer’s locality and better able to judge the effect of changing 
circumstances. Compulsory review of residence conditions has been 
abolished. An order for conditional discharge, a parallel to pro- 
bation, may now run for up to three years. A probation order may 
be converted mto a conditional discharge. For example, a pro- 
bationer may have responded so well that further support and 
control are not necessary, but the existence of a live condition may 
provide a necessary restraint; or the relationship with the officer 
may be poor, even perhaps a dangerous irritant likely to be crimo- 
genic, but there is no likelihood of a further offence if there is some 
live deterrent. A probationer need no longer necessarily be super- 
vised by a probation officer of the same sex; the matter will be dealt 
with by administrative arrangement by the principal probation 
officer. Reflecting the increasmg emphasis upon after-care the 
probation and after-care committees are to have not more than 
one-third of their number co-opted from non-magistrates having 
special experience in after-care; and the recorder is to sit em officto. 
The Home Secretary is given power to prohibit the imposition of a 
custodial sentence in the absence of a social inquiry report, though 
this power is happily largely superfinous. Failure to obtain a 
social inquiry report will not invalidate the sentence, but on appeal 
the court would have to consider such a report in determining 
whether to alter the sentence. 


Drunks 


The drunk represents a social rather than a criminal problem. 
Fine and imprisonment are known to be useless for rehabilitative 
purposes. The increase in the maximum fine to £50 seems to be a 
pointless exercise. Five thousand committals annually, including 
4,000 fine defaulters (though these figures include many repetitive 
offenders), show the size of the problem. An experiment at Spring 
Hill Open Prison starting in October 1965 with over a thousand short- 
sentence drunks produced the depressing finding that most of them 
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were medically untrestable. The ‘‘ dry out and clean up ” clinic 
at Pentonville does what it can. Probation with ea condition of 
twelve months’ residence or mental treatment might meet the 
situation in cases where the probation and welfare services could 
cope, but the chances of the drunk remaining at the indicated 
place are remote. A joint working party is investigating the pro- 
blem and the Home Office is pressing ahead with plans to make 
hostels available, though this policy may not solve the main pro- 
blem, which is that of securing co-operation, as compulsion always 
fails. The Home Secretary now has power to repeal all the local 
laws and to authorise the magistrates’ court to commit to a thera- 
peutic hostel, i.e., in effect to abolish imprisonment for drunks, 
but this step will not come about for some time, for an estimated 
1,000 places will be needed in special new hostels providing con- 
tinuous support and guidance for alcoholics. There is an alcoholics’ 
hostel called Rathcoole House with a seconded probation officer as 
warden. 


Persistent offenders 

The failure of preventive detention and corrective training to 
deal with the problem of the relatively petty but persistent offender 
has long been recognised and the formal abolition of these sentences 
will not be regretted. Preventive detention was originally envisaged 
as a virtually indeterminate sentence for the big-time criminal, but 
it became a measure for dealing with the persistent, pathetic, small- 
time criminal. In recent years, the Court of Appeal has largely 
Tesiled from this policy. However, unfortunately no new or con- 
structive legislative alternative has been produced, merely the old 
despairing principles of the longer term of detention for the negative 
purpose of the protection of the public, namely, the “‘ extended 
sentence.” A sentence may be increased up to five years if the 
maximum for the offence is less than five years, or up to ten years 
if the maximum for the offence is between five and ten years. An 
offender becomes eligible for the extended sentence if since the age 
of twenty-one he has three serious convictions (punishable by two 
years or more), one of which attracted a sentence of at least three 
years or two of which attracted a sentence of two years, he has 
served an aggregate of at least fve years in prison, and the latest 
offence has been committed within three years of his last final release 
(including release on licence) from prison. These conditions repre- 
sont some advance on the old system, for there is no minimum 
period for the extended sentence, unless the courts create one, as 
they did for preventive detention. The new scheme does not 
apply where the offender has kept out of trouble for some time; 
although it is well recognised that an offender may suffer an 
occasional lapse at an early stage in rehabilitation, soon after 
release, and this ought not automatically to be taken as evidence 
of a lack of promise of rehabilitation. Furthermore, quite a number 
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of persistent petty offenders do not achieve a really heavy sentence 
such as three years. It may be that the extended sentence will 
be applied to the big-time criminal, for the younger man in his 
twenties, for whom it appears to be mtended, is now eligible; or at 
least for the persistent trivial offender it may prove to be a dead- 
letter, as preventive detention became by judicial decision, in view 
of the contemporary practice of the Court of Appeal either to 
chance probation or to substitute a medium prison sentence, some 
four or five years, which although heavy is not markedly dispro- 
portionate to the gravity of the offence.** The type of offender 
for whom the extended sentence is intended is not made clear, and 
it seems that the old ambivalent policy may continue. The Gov- 
ernment certainly intended that the extended sentence should be 
used for the big-time criminal and not the persistent, petty offender. 
The institutional policy for the socially inadequate, persistent, 
trivial offender has failed, at considerable public expense, and it 
may be that society will have to reconcile itself to leaving these 
people at large and losing a few bottles of milk, bicycles and rain- 
coats. Some form of supportive non-custodial treatment, such as 
special hostels, will have to be tried. 


Release on licence 


The release on licence or parole system, as distinguished from 
mere remission, is introduced for the first time into English penal 
practice. The basic controversies in principle that had to be resolved 
were whether the system should be judicial or executive and whether 
mandatory or discretionary, or any combination. In the result a 
compromise has been reached (in place of the original proposal for 
a purely discretionary executive scheme). 

Local Review Committees (L.R.C.),2" of which there will be 
one in every prison, t.e., about sixty, comprising a prison governor, 
a senior probation officer who is not a prison welfare officer, a 
member of the board of visitors or visiting committee, and an 
independent person, will act as a kind of filter. Every prisoner 
before becoming technically eligible has a statutory right to inter- 
view and will be interviewed informally by one of the members, 
probably the senior probation officer, i.e., not a prison service mem- 
ber, the report of the interview will be considered by the L.R.C., 
and a report by the L.R.C. (or all of its members individually in 
the event of a difference of opinion) will be sent to the Prison 
Department. The strain on the prisoner of a full committee appear- 
ance is to be avoided, as a result of the experience of the preventive 
detention boards. It may be anticipated that most of the successful 
candidates will come from the open prisons, for presence in an 


26 David Thomas, ‘' The Criminal Justice Bill: New Issues in Sentencing Policy ” 
[1967] Crim.L.R. 277 at pp. 278-288. 

17 Local Review Committee Rules 1867 (S.L 1967 No. 1462). Parole Board Rules 
1967 (B.I. 1067 No. 1685). 
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open prison is itself evidence of progress. The case of each eligible 
prisoner will be reviewed at yearly intervals. On the basis of the 
report the Home Secretary will then select cases for reference to 
the Parole Board, though he is not bound by the opinion of the 
L.R.C. one way or the other. The Parole Board will consist of a 
chairman (Lord Hunt) and sixteen others including persons 
who hold or have held judicial office, psychiatrists, experienced 
aftercare specialists and criminologists. The Parole Board, an 
independent but not initiating body, with an administrative and not 
a judicial function, will work closely with the prison service, because 
isolation on the part of the Parole Board might otherwise have a 
bad effect upon the morale of the prison officers, reducing them to 
mere gaolers, whereas it is vitally important to involve the prison 
service in the taking of important decisions in the progress of the 
prisoner. In order to avoid an emotional build-up in the mind of 
the prisoner there will be no hearing, although in doubtful or mar- 
ginal cases a single member of the. Parole Board may hold an 
informal interview. Any written representations made by the 
prisoner must be considered by the L.R.C., the Prison Department 
and the Parole Board. The Lord Chief Justice and the trial judge, 
if available, will be consulted. Further reports and information 
called for by the Parole Board will be made available, through the 
instrumentality of the Home Office, but independent outside reports 
may be obtained this way, e.g., a fresh medical report. A prisoner 
must have served one-third or one year of his sentence, whichever 
is the longer, before becoming eligible for release, and out of the 
estimated 4,500 annually eligible only some 750—-1,000 will come 
before the Parole Board. The numbers will be nearly doubled for 
the first working year because of the back-log created by the 4,500 
eligible on the day the scheme comes into operation. The Board 
will probably sit five days a month, members holding a part-time 
appointment. If the Board recommends no release, the Home 
Secretary must accept the decision; if the Board recommends a 
— the Home Secretary may not follow it. In practice he 

normally will act on such a recommendation, but there may be 
circumstances, ¢.g., difficulty in finding suitable lodgings, or poli- 
tical implications, which would justify postponing or even totally 
rejecting the recommendation. Political accountability for the 
exercise of such a power is not a satisfactory safeguard, and it might 
have been better to have conferred power on the Board to impose 
appropriate conditions, ¢.g., release when and only when specified 
lodgings became available, rather than simply to make recommenda- 
tions for conditions. Licence will continue to run until the parolee 
would normally have been released, i.e., after two-thirds of the 
original sentence. The burden of supervision will fall upon the 
probation service. 

Upon considering evidence of unsatisfactory conduct the Board 
may revoke the licence, and m cases of urgency the Home Secre- 
tary may do so without waiting for a Board recommendation, but 


Jam. 1968 CRIMINAL JUSTICE ACT 87 


he must then refer the case to the Board. Similarly licence may be 
revoked by quarter sessions or assizes if the parolee appears before 
them. Recall by administrative action poses difficult problems for 
the probation officer, and recall only by court order, after judicial 
inquiry, in all cases might have been more acceptable in principle 
by analogy with the breach-of-probation procedure. However, the 
supervising officer must bear the responsibility of making an adverse 
report. The prisoner is entitled to be told the reasons for the recall 
and to make written representations, and he may be interviewed 
by a member of the L.R.C. or even of the Board. If the Board 
recommend immediate re-release the Home Secretary must give 
effect to it; he has no overriding discretion, presumably as a 
measure of protection for the prisoner against executive power. 
A parolee whose licence is revoked by the court may not be 
released again on licence until one year or one-third of the unexpired 
term of the licence period, whichever is the longer, has passed. 

The new system is to apply to “ lifers,” although there is no 
minimum period of sentence to be served before eligibility. In some 
cases, ¢.g., mercy killing, a year may be too long; in others, e.g., 
shocking murder, one year would be much too short and might 
induce false hopes. The Lord Chief Justice and the trial judge, 
if available, must be consulted before the case goes to the Board 
and release may only be ordered on the recommendation of the 
Board. Preparatory work will be carried out by probation officers 
seconded as prison welfare officers, whose numbers will be doubled, 
and normally there will be supervision on licence, normally carried 
out by probation officers. Rehabilitation is a continuing process. 
The policy of decentralising after-care and strengthening community 
involvement continues, and regional consultative committees are 
being set up, consisting of representatives from probation com- 
mittees, the probation service, the prison service, and NACRO, 
with Home Office observers. More adult probation hostels will be 
provided; without them the release-on-licence scheme will have 
practically no chance of success. An annual extra case-load of 1,000 
persons to supervise represents work for the equivalent of an extra 
twenty full-time probation officers on a fifty-case-load basis. 

The parole system represents a welcome advance in so far as it 
recognises that the most appropriate length of sentence cannot 
finally be determined at the trial but must be modified and revised 
in the light of the progress of the prisoner. Leaving it to the Home 
Office, admittedly guided by the L.R.C., to put up candidates to 
the Parole Board may cause difficulty. It might have been better 
to have excluded the prison governor and his colleagues from the 
L.R.C. The probation service is anxious about the possibility of 
recommendations for release being made without full and up-to- 
date information on a prisoner’s home circumstances being avail- 
able. The Parole Board has been given a goodly measure of 
independence, whilst avoiding isolation, but may be too dependent 
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upon the Home Office for information. The right to make repre- 
sentations in writing only may handicap the ill-educated prisoner 
who lacks advice and assistance. The power of the Home 

to decline to follow a recommendation of the Board, and so possibly 
reduce it to a merely prestigious advisory body, seems to be of 
dubious validity. Hither the Board should be advisory or it should 
take decisions. Thereneed beno anxiety that the courts will increase 
sentences to take account of the possibility of early release on 
licence.** 

The critical matter will be the criteria applied by the Board 
in reaching decisions, and in this connection the importance of 
research and application of research cannot be exaggerated. The 
danger of favouring the “ good prisoner ” is well recognised, and 
the principal factor will be the likelihood of successful re-establish- 
ment in the community, in the light of conduct since conviction, 
subject to the requirement of not exposing the public to unneces- 
sary danger or risk. The Minister expressed the broad principles 
as follows ®: 

“ The object of the scheme ... is... to release those 


prisoners who are likely to respond to generous treatment and 
are not regarded as a risk to the public . . . [T]he intention 


is that a prisoner should be rel on licence after considera- 
tion of his crimimal and social history before his current sen- 
tence, including the length of periods of liberty, any conduct 
under su islon or response to after-care, work record, and 
domestic background; his response to treatment and training 
in prison during his current sentence; the circumstances of his 
current offence, —— any observations by the 
sentencing judge or the of Appeal, and information about 
his domestic and employment situation on release. Consideration 
will also be gi to whether he has co-operated in the training 
provided and made satisfactory response; has reached a point 
m his sentence in which further training is unlikely to improve 
his of leading a good and useful life on release [a 
‘ peak °]; whether there appears to be no significant risk of 
his committing a further serious offence, and that arrangements 
are available, or can be made, for accommodation and occu- 
pation outside prison; and whether there are no overriding 
objections in the circumstances of the offence itself, having 
regard to such considerations and observations made by the 
courts at the time.” 


In fact only a very small percentage of the prison population 
represents any substantial risk to the public. Too much must not 
be expected from release on licence. Indeed, it would be a mistake 
to concentrate too many resources upon the scheme, especially 


38 R. v. Blake [19628] 2 Q.B. 870 at p. 861; R. v. Jonss [1961] 2 All E.B. 668 
at pp. 675D—-676A; [1962] 2 W.L.R. 575 at pp. 585-586; R. v. Maguire 
(1956) 40 Cr.App.R. 99. 

2® Lord Stonham, House of Lords, Vol. 988, cols. 746-747, June 19, 1967. 
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probation manpower, when concentration upon young people, par- 
ticularly in probation hostels, would yield a more promising long- 
term result. It is a matter for satisfaction that contmuing research 
will be built into the work of the Parole Board; the criminologist 
would appear to be the member particularly well qualified to super- 
vise this work. The Parole Board represents a potentially significant 
development in penal practice. The indeterminate sentence for the 
adult is coming in. Executive decision is replacing judicial decision. 
The Board could be the nucleus of a sentencing tribunal. The 
rehabilitation of the prisoner begins on his reception into prison 
and he is subject to continuing review, not just forgotten until 
release. Outsiders, especially probation officers, but many other 
experts too, participate in release decisions. The prison officer 
has the opportunity of involvement by developing a constructive 
relationship with the prisoner, promoting early release and bringing 
pleasure to the prisoner and satisfaction to himself. 


Conclusion 


The Government hoped that the process of justice would be 
simplified and strengthened, whilst safeguarding the rights of the 
accused, and that the changes in sentencing policy, especially the 
new flexibility in fines and imprisonment, and the new parole pro- 
cedure would deflect many criminals from recidivism and would 
deflect many minor offenders back to the paths of decent citizenship. 
One may only hope that this hope is fulfilled by experience. No 
advance in fundamental penal philosophy, which the Royal Com- 
mission might have been able to produce, is to be found in the 
Act. The criminal trial is to be expedited and the potential 
increase in the prison population is to be held in check for essentially 
administrative reasons created by the crime wave. Improved eff- 
ciency is certainly welcome, but not at the expense of the accused 
or the prisoner. Much will depend on the quality and strength of the 
probation service and the translation of fundamental research into 
viable policies. 

ALEC SaMUELS.* 


* pa.(Cantab.). Lecturer in Law in the University of Southampton. 


THE GRANTING OF BAIL: 
PRINCIPLES AND PRACTICE* 


THERE is a growing awareness among those concerned with the 
administration of justice about the working of the bail system; not 
only are the legal criteria and principles upon which bail should be 
granted being questioned and examined, but also there is evidence 
of a practical concern for the effects which a remand in custody may 
have upon the person to whom bail is not granted. In the United 
States, the pioneering work done by the Vera Foundation in the 
Manhattan Bail Project led to the National Conference on Bail and 
Criminal Justice, held in Washington, D.C., during May 1964, 
which encouraged many of the delegates to start similar bail pro- 
jects in their own home states.1 In England, also, first steps in 
the same direction have been taken by ‘‘ Justice,” the British 
Section of the International Commission of Jurists, which arranged 
a one-day conference on ‘ Bail and Remands in Custody ’’ on 
November 27, 1965.2. As a result of this conference, ‘ Justice ” 
has recently set up a working party to consider various aspects of 
this problem.? 


STATISTICAL BACKGROUND 


The annually published criminal statistics of England ahd Wales * 
and statistical tables published by the Prison Department of the 
Home Office ® give some idea of the size of the problem, although 
they do not shed much light upon the nature of the factors involved. 
The Criminal Statistics give details only of those persons detained 
in custody after committal for trial, and they do not provide any 
equivalent figures for those persons who are finally dealt with by 
the magistrates. In 1964, 22,558 indictable offenders were com- 
mitted for trial and 8,774 of them (i.e., almost 89 per cent.) were 
remanded in custody.* An examination of the statistics of the last 
fifty years shows that the proportion remanded in custody before 
trial has almost halved in that time, although the number of per- 
sons committed for trial has been steadily increasing (Table 1). 


* Note: Unfortunately, this was written too early for consideration of 
the Criminal Justice Act eet which zs. 18-28 refer to new restrictions 
on the refusal of bail. 

1 National Conferences on Bail and Criminal Justices: Proosedings and Interim 
Report (Washi n, D.C., 1965), 

2 Reported in the ew Law Journal, December 9, 1965, p. 105. 

3 New Law Journal, June 16, 1968, p. 954. This working party published an 
Interim Report in December 1988, 

4 Orvminal Statisttos: England and Wales, 1966 (Cmnd. 8882). 

5 Report on the Work of the Prison Department, 1965. Statsstiodl Tables 
Omnd. 8804). 

rimina] Statsstics: England and Wales, 1964, Table 1 (a). 
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TABLE 1* 


PERCENTAGE OF Persons REMANDED In CusTODY 
AFTER COMMITTAL FOR TERIAL, BY OFFENCE GROUP: 1915-64 


Onis against 
the person) 38:8 27-3 (1,429) 
— 
168 23-6 | 22-0 (1,115) 


foe —— 


Toran: % 68-6 56-0 51:2 89-1 88-8 
No. 8,971 | 4,559 | 4,265 | 7,212 a 8,774 















“Source: Orinvinal Statistics, Table I: Police Retums—Indictable Offenders. 
(Table 1 (a) in 1964). 


From Table 1 it is clear that each offence category shared gen- 
erally in this decrease in the proportion remanded in custody, and 
there is a pattern of remarkable consistency m the rank order of 
each offence group: Class IL (Offences against property with 
violence) always has the highest proportion remanded in custody, 
closely followed by Class IV (Malicious injuries to property), which 
is numerically a very much smaller group of offenders. These six 
offence groups are, of course, rather crude classifications and in 
certain instances conceal a great internal variation. This variation 
is particularly evident in Class I (Offences against the person), which 
is always quite low in the rank order: it ranges from ‘* murder of 
persons aged one year and over,” in which usually over 99 per cent. 
of the persons are remanded in custody, to ‘“ Causing death by 
dangerous driving,” in which the proportion in custody is usually 
between 1 and 2 per cent. Nevertheless, a detailed analysis of the 
last five years has shown a similar consistency in the proportion of 
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offenders detained in custody in each of the separate indictable 
offences in the Home Office statistical classification (Table 2). 


TABLE 2t 


PERCENTAGE OF OFFENDERS REMANDED IN CUSTODY 
AFTER COMMITTAL FOR TRIAL, By OFFENCE: 1960-64 


99-5 (154) 
65-9 (843) 
52-6 (781) 
58-4 (2,551) 


49-9 (1,193) 
42-1 (101) 


1-2 (8) 
88-8 
8,774 © 


tSource: Orieninal Statistics, Table 1, 1960-68, Table 1 (a) 1964. 
{Figures in brackets refer to the Home Office classifloation of affenoes. 





These legal classifications are to some extent “ artificial,” and 
it is only possible to draw reliable conclusions about the effect 
which the actual nature of the offence has upon the bail decision 
when the individual cases are studied in detail, or when the 
statistics are based upon a more realistic classification, which takes 
into account the varied circumstances surrounding the commission 
of each offence." . 

In addition to the persons detained in custody before trial at a 
higher court, there is a much larger number who are remanded 
m custody and finally dealt with by the magistrates. The only 
regularly published figures which give an approximate estimate 
of the numbers involved are those published by the Prison Depart- 
ment of the Home Office, detailing the annual prison receptions. 
In 1968, for example, 85,506 untried persons were received on 
remand, of whom only about a quarter were awaiting trial at a 
higher court.® During the last ten years for which these figures are 
available, the number of untried remand prisoners has risen by 
over 56 per cent., from 22,711 in 1958, although they have always 
constituted the same proportion, about a third, of the annual total 


T For exam of attempts to formulate classifications of this kind, see F. H. 
MoOlintock and H. Gibson, Robbery in London (London, 1961), Chap. 9, and 
F. H. McOlmtock et al., Orvmss of Violence (London, 1988), Oha 

Similar ‘ “situational” classifications will be included as part of a 
of empirical research work on the bail system currently bejng carried out by 
the present author. 

§ Prisons and Borstals, 1968: Statistical Tables, Table O. 1. 
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of prison receptions.” This trend towards an increase in the number 
of persons remanded to prison, and no decrease in the proportion of 
prison receptions who are on remand, is occurring at a time when 
the use of imprisonment as a sentence is being discouraged, especi- 
ally for offenders under the age of twenty-one.*® In fact, over half 
of these remand prisoners in 1968 were not given a custodial sen- 
tence after conviction, which raises the question whether the factors 
taken into consideration when the magistrates decide that the pre- 
trial remand should be in custody are different from those considered 
when the same or a similar Bench finally gives the offender some 
form of non-custodial sentence. In many instances the factors 
determining the two decisions are, and should be, completely dif- 
ferent, but magistrates often justify a remand in custody on grounds 
only really valid in terms of a sentencing decision, and then sub- 
sequently impose a non-custodial sentence which seems to undermine 
further the justification for their first decision. 

Very little research has been done in this country upon the 
questions posed by such statistics as these, with the notable excep- 
tion of the Home Office Research Unit’s study in 1960. The 
working of the bail system in the United States is, m many respects, 
considerably different from the system as operated in this country. 
One of the main problems which stimulated the Vera Foundation 
to undertake its work was the plight of the “‘ indigent defendant,”’ 
who is penalised by the American manipulation of the financial 
aspect of the bail system. It is very rare for English magistrates 
to set high bail, and the Home Office Research Unit found that 
only a very small number of persons were remanded in custody 
solely because of an inability to find requisite sureties..* An instruc- 
tive emphasis in the American research is upon the effect which a 
remand in custody has upon a person’s ability to prepare his defence 
adequately. It is very difficult to measure the effect accurately 
without a controlled experiment, and merely to quote figures show- 
ing that those on bail are more frequently acquitted than those 
remanded in custody proves very little.** Similar figures, for 
England and Wales, were once published in the Criminal Statistics 
from 1898 until 1918. These figures showed that 45—50 per cent. 
of those acquitted at assixes and quarter sessions had been released 


® Because of their relatively short stay they only form 5 per cent. of the daily 


average prison population. oes 
10 Recent figures showing the decrease in the proportion of indictable offenders 


who ere sentenced to 1m ely Seog a T ta heel 
— (1,904) in 19 & per cent. (1,891) in ; gi and over: 
per cent. 480) in 1960—2146 per cent. (22,164) in . 


11 Tt is also noteworthy that 1,688 out of 7,402 committed for sentence to quarter 
seasions were not given s sentence in 1964. 
12 Home Office Research Unit Report, Tims Spent Awatting Trial (London, 


140. B. Ares, A. Rankin & H. Sturz, “The Manhattan Bail Project: An 
Interim Report on the Use of Pre-trial Release '' (1968):88 N.Y. Univ. Law 
Rev. 87. 
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on bail before trial, whereas only 18-14 per cent. of those convicted 
at these courts had been so released. It seems a sensible assump- 
tion that a man on bail has a better chance to prepare his case 
before trial than has a man who is remanded in custody, but unless 
we take into account such factors as the acquittal rate for different 
offences, and unless we know how much emphasis the magistrates 
place upon the weight of evidence when they are deciding 
about bail, we cannot draw any valid conclusions from these bare 
statistical observations. 

The research projects in the United States emphasise the 
importance of basing a decision about bail upon a detailed assess- 
ment of the defendant’s ‘f community roots,” in the belief that it 
is these factors which determine whether a man is likely to appear 
to take his trial. The reason for this almost exclusive preoccupation 
with a defendant’s “‘ community roots ” is that American courts 
have consistently laid down that the sole consideration in setting 
pre-trial bail is to ensure appearance at trial. For Sue in the 
famous case of Stack v. Boyle, it was stated: | 

“ The right to release before trial is conditioned upon the 
ee eee eee ee 
and submit to sentence if found ty. ... Since the function 
of bail is limited, the fixing of bail for any ‘individual defendant 
must be based upon standards relevant to the purpose of assur- 
ing the presence of that defendant.’’ 1° 


The mam purpose of the present paper ‘is to examine the his- 
torical development of the statutes regulating the granting of bail 
in England, and the judicial pronouncements in reported cases, in 
an attempt to discover the extent to which English principles are 
as clearly defined as they seem to be in the United States of 
America. According to English law, the granting of bail to untried 
persons is a matter entirely for the discretion of the magistrates, 
with the single exception of cases of treason. It would seem to be 
of vital importance that magistrates should have some clear guid- 
ing principles to which to refer in the exercise of this discretion, 
so as to ensure that their decisions are in accordance both with the 
interests of justice and with the liberty of the individual subject. 


Statute of Westminster 

The first statutory regulation of the granting of bail in England 
was by the Statute of Westminster 1275.17 The need for some 
regulation had been created by the irresponsible use which had 
been made by the sheriffs of their wide but Uldefined powers to 
grant or refuse bail. The Statute of Westminster lists thirteen types 


a Nec E eam pee 1898-1918. These date first a in 
Oriminal Statsstios, 1895, Su entary Tables I-II. Table was 
discontinued at the ‘outbreak o the First World War, and never reappeared. 

le 849 U.S. at pp. 4, 5 (1951). 

17 8 Edw. 1, c. LW. 
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of cases in which persons are not to be bailed; these can be grouped 
into (i) serious offences, e.g., homicide, arson, counterfeiting com 
of the realm or the King’s Seal, treason; (ii) offences in which the 
guilt of the accused is certain, or every probable, e.g., “ furtum 
manifestum,” thieves “ openly defamed and known,” persons who 
have confessed; and (iii) offenders who are “‘ outlaws ” of justice, 
¢.g., prison escapees, persons excommunicated or banished, etc. 
It then continues: 
“ but such as be indicted of larceny inquests taken before 
sheriffs or bailiffs by their office, or of light suspicion, or for 
petty larceny ... if they were not guilty of some other larceny 
aforetime, or guilty of receipt of felons, or of commandment, 
or of force, or of aid in felony done; or guilty of some other 
trespass . . . shall from henceforth be let out by sufficient 

- surety, whereof the sheriff shall be answerable, and t without 

giving ought of their goods.” 

The statute lays down severe penalties for sheriffs who do not 
abide strictly by these regulations. 

It is interesting to note that this first statute regulating English 
bail procedure did not attempt to set up a single principle upon 
which all decisions about bail should be based. Instead, it lists a 
series of specific situations and offences in which bail should not 
be granted, and a shorter list of offences in which bail should not 
be refused. These two lists can be seen to be based on the three 
factors already mentioned, namely, the seriousness of the offence, 
the likelihood of the accused’s guilt, and the “ outlawed ” status of 
the accused. Undoubtedly, these three factors could, in turn, be said 
to be ultimately derived from the single criterion of the likelihood 
of the accused’s appearance for his trial, but in the centuries that 
follow this statute the emphasis in legal decisions continually 
changes from one, factor to another, while the statutory basis 
remains unchanged. 

The Statute of Westminster fixed what offences were bailable, 
or not, for the next ftve-and-a-half centuries. None of the statutes, 
intervening between 1275 and 1826, made any fundamental changes 
in the principles upon which bail should be granted or withheld; 
what they did, in the main, was to make changes in the procedure 
whereby bail was granted, in attempts to safeguard it from admini- 
strative abuse. Thus, in 1487 a statute *® enacted that bail should 
henceforth be granted only by two justices, instead of one as was 
previously customary, because *‘ many persons not bailable were 
often bailed, whereby many murderers and felons had escaped.” 
The new system still apparently left room for much abuse, for in 
1554 it was stated that one justice had often released on bail 
serious offenders in his own name and in the name of another Justice 
who knew nothing of the case. This new statute reiterated that 


18 8 Hen. 7, o 8 (1487). 
19] & 2 Phil. & M. o. 18 (1554). 
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justices were not allowed to bail anyone not bailable by the Statute 
of Westminster, and that they must be bailed in open sessions by at 


Ninecteenth-century statutes 

The statutes enacted in the reign of Philip and Mary were 
largely repealed by the statute of 1896,” which was itself amended 
nine years later. In the first section of the former statute great 
emphasis is placed on the principle that bail should be granted in 
cases where the presumption of guilt is small, and, conversely, 
should be rarely granted in cases where there is a strong likelihood 
of conviction: “ Where any person shall be taken on a charge of 
felony, or suspicion of felony, . . . and the charge shall be supported 
by positive and credible evidence of the fact, or by such evidence... 
as shall raise a strong presumption of the guilt of the person charged, 
such person shall be committed to prison.” The later statute of 
1885, however, authorises the bailing for any offence, whether there 
is or is not a strong presumption of guilt: ` 

““ Whereas in many cases the taking bail for the appearance 

of ons charged with felony may be safely admitted without 

ing the appearance of such‘persons to take their trial 

m due course of law, and it is therefore expedient in such cases 

Se Ee et the provisions in that reepect of an Act 

in the seventh year of King the Fourth.... It 

18 therefore enacted that it shall be la for any two justices of 

the peace . , . to admit any person or persons charged with 

felony, or against whom any warrant of commitment for felony 

J ie signed, to bail . . . notwithstanding such person or persons 

7 have ita bigs ios matter — to — or — — e, or 

notwithstanding suo 8 not t t SUCA C 6 

is groundless, be ahall think that the circumstances. are nick 

as to’raise a presumption of guilt.” (Italics added.) 
This statute is of real significance, because, for the first time in the 
statutes governing bail procedure, all the other factors which were 
previously held to be of crucial importance in deciding whether or 
not to. grant bail (¢.g., presumption of guilt, confession, etc.) are 
subordinated to the single criterion of the risk that the accused will 
not appear to take his trial.?? ; 

The origin of the present-day magisterial discretion in the grant- 
Ing of bail lies in the Indictable Offences Act 1848. This Act 
provides that the committing justice may in his discretion admit to 
bail a person charged with any felony, or with any of a dozen mis- 
demeanours listed. Stephen ™ comments: “ The short result 
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is that the justice may in his discretion either bail or refuse to bail 
any person accused either of felony or of any common misdemeanour 
except libel, conspiracies other than those named, unlawful 
assembly, night poaching, and seditious offences.” In these latter 
cases bail cannot be refused; and in cases of treason no bail may be 
taken except by order of a Secretary of State or by the High 
Court. The cardinal principle in the light of which this discretion 
should be exercised is again specified: ‘* Such justice of the peace 
may, in his discretion, admit such person to bail upon his pro- 
curing and producing such surety or sureties as, in the opinion of 
such justice, will be sufficient to ensure the appearance of such 
accused person at the time and place when and where he is to be 
tried for such offence.” The Bail Act 1898* modified this 
absolute requirement of sureties, but otherwise left the discretion 
of the justices unaltered. The position was well summed up in the 
words of the Earl of Halsbury, when he was presenting his Bull 
to the House of Lords, for its second reading : 


“ The Bill which I present . .. leaves everything to the 
discretion of the justices. It can in future never be 

that the justices have not the power, if they think proper, to 
admit to bail any accused person, even on his own recog- 
nisances. There can be no doubt that there has been an undue 
and unreasonable reluctance to admit to bail. I propose to 
get rid of the excuse by giving the magistrates unfettered dis- 
cretion, except in certain cases, such as treason, to admit to 
oe ee an ne nate rear a 
to take their trial.” * 


From this brief survey of the statutes, it can be seen that 
although there was no single principle governing the granting of bail 
for a long period between the Statute of Westminster 1275 and the 
early nineteenth century, yet since the statute of 1885 *7 it has been 
laid down that the guiding principle should be the appearance of 
the accused person to take his trial at the appointed time. Thus, as 
far as the statutes are concerned, it seems that there is general 
agreement between the English and the American principles. We 
must now examine the evidence in reported cases to see how well 
judicial observations and decided cases accord with the statutory 
principles established in the nineteenth century. 


Judicial attitudes 

Perhaps the most surprising fact which emerges, when searching 
for judicial statements and reported cases involving bail, is the 
paucity of the existing material. There are no more than about two 
dozen reported cases in which guidance has been given upon the 
principles which should determine the granting of bail by 


a5 61 & 62 Vict. c. 7 (1898). 
36 (1898) H. L. Deb., Vol. 58, col. 1404. 
27 5 & 6 Will. 4, o- 88, s. 8 (1888). 
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magistrates. There are, of course, considerably more cases con- 
cerned with procedural aspects of bail. 

(a) Non-appearance at trial. First, there are several cases in 
which the statutory principle seems most clearly to have been 
followed and enunciated. 

In R. v. Scaife,™ it was contended, for the Crown, that the 
depositions showed clearly that the offenders were guilty of the 
offence (being in possession of a silver coin mould), and therefore 
the court ought not to allow them to be bailed; to this contention, 
Coleridge J., giving judgment, replied: ` 

“ I conceive that the principle on which ns are committed 

to prison by magistrates, previous to trial, is for the purpose 

of ensuring the certainty of their appearing to take trial. It 
seems to me that the same principle is to be acted on in an 

—— for bailing a person committed to take his trial, 

and it is not a question as to the guilt or innocence of the 

prisoner. It is on that count alone that it becomes im t 

to see whether the offence is serious, whether the evidence is 

strong, and whether the punishment for the offence is heavy. 

It is to be observed that the late statute 5 & 6 Will. 4, c. 88, 

s. 8, extendmg the provisions of the former statute 7 Geo. 4, 

c. 64, authorises magistrates to admit to bail persons charged 

with felony, even in cases where they have confessed their 

guilt.” 
Similar arguments were put forward in R. v. Robinson ®; on 
Robinson’s behalf it was claimed that it’ was n for his 
proper defence that he should be at liberty to prepare his case; he 
swore in the affidavit that he had no intention of absconding, and he 
had several references from respectable persons. Again Coleridge J. 
gave judgment: ! ; 

“ When you want to know whether a party is likely to take 

his trial, you cannot go into the question of his character or his 

behaviour at a particular time; but you must be governed by 
the answers to three general questions. First, what is the 


nature of the crime, is it — or trifling ? . . » The next 
question is, what is the probability of a conviction? . . . It does 
seem strange that the prisoner does not any of the 


probable defences which have been mentioned by his counsel, 
and does not venture to deny his guilt. The only question which 
remains is, what is the — punishment in the event of a 
conviction? ‘Trying the case by these tests, I am clearly of 
opinion that I ought not to interfere to bail the applicant.” 


Finally, in quashing the conviction in R. v. Rose,*° Lord Russell 
C.J. said: ‘“‘ I observe that in this case bail was refused for the 


prisoner. It cannot be too strongly impressed on the magistracy of 
the country that bail is not to be withheld as a punishment, but 


38 (1841) 10 L.J.M.0, 144; 5 JP. 406. 
29 TE 29 L.J.Q.B. 288; 18 J.P. 744. 
ae 18 Cox 0.0. T17; 67 L.J.Q.B. 269. 
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that the requirements as to bail are merely to secure the attendance 
of the prisoner at trial.” 

The Bail Act 1898 °! authorised magistrates in their own discre- 
tion to grant bail to an accused person on his own recognisances 
only, without the need for sureties. One theme which seems to recut 
in the debates and discussions which surrounded the passing of this 
Act was that poor people were less likely to abscond successfully 
than were the more wealthy. When he presented his Bill for its 
second reading by the House of Lords, the Lord Chancellor, the 
Earl of Halsbury, said: 


‘s For some reason which I am unable to understand, the 
magistrates throughout the country have exhibited very strong 
reluctance to admit to bail. I am told by those who ought to 
know that it has arisen from a belief that the facilities for 
railway travelling, ete., aid the escape from justice of persons, 
if allowed out on bail, but I believe that our Improved system 
of police and the electric telegraph make it almost impossible 


for poor people to escape.”’ ** 


This theme was developed by Lord Russell of Killowen C.J. 
when he charged the grand jury at Salisbury Assizes, 1899": 
s... it was the duty of magistrates to admit accused persons 

to bail, wherever practicable, unless there were strong grounds 

for supposing that such persons would not ap to take 
their trial. It was not the poorer classes who not appear, 

for their circumstances were such as to tie them to the place 
where they carried on their work. They had not the golden 

wings with which to fty from justice.”’ 


A similar sentiment was expressed in a letter sent to magistrates 
on behalf of the Home Secretary, Herbert Gladstone, on August 
6, 1906: 


“* Where a who is charged with a minor offence appears 
to have little or no means, and is not believed to belong to the 
criminal, vagrant, or homeless classes, the justices should 
— grant the accused his release pending trial, either on 

is own recognisances or on bail in such amount as he 
may reasonably be expected to find. Such persons as are 
here contemplated are not of the class who would readily desire 
to evade justice by leaving their homes and escaping elsewhere; 
their lack of means would make it very difficult for them, even 
if they wanted to do so.” * 


(b) Seriousness of the offence: bail in homicide cases. It is 
clear, particularly from the judgments delivered by Coleridge J., 
that several factors can properly be taken into account when assess- 
ing the likelihood that an accused will appear to take his trial. One 


31 61 & 62 Vict. œ 7 (1808). 

33 (1898) H. L. Deb., Vol. 58, cols. 1498-1404. 

33 (1890) 88 J.P. 108. 

70 J.P. 876. 

35 6.g., in R. v. Robinson and R. v. Soatfe, above. 


50 THE MODERN LAW REVIEW Vor 81 


of the most common of these “‘ secondary ” factors is the serious- 
ness of the offence. 

In the middle of the last century there was a series of cases °* in 
which the arguments revolved around the admissibility or rather 
the advisability of granting bail in cases of murder. It is in such 
cases of murder that the relationship between the granting of bail 
and the criterion of the “ seriousness of the offence” is most 
sharply brought into focus. The decision of Wightman J. in R. v. 
Andrews ** made it clear that ance a true bill had been returned 
by the grand jury for a capital offence the court should. under no 
circumstances admit the accused to bail; and this was .a case in 
which the evidence against the accused was not strong, as 
Andrews had been charged with murdering his four-year-old 
daughter by settmg fire to her bed, in circumstances which made 
it almost certain that he would be acquitted at his trial. A legal 
editor at the time expressed doubt about the principle which had 
thus been laid down for murder cases: 


dg — is now therefore abundantly clear that, in cases of murder, 
the judges will under no cireumstances admit to bail after a 
und by the grand jury. If, indeed, from the station and 

ae da a a ee 
real ground for an apprehension that he will avoid his trial, 
this —— rule is certamly not one which necessity 


warrants.” * 


The complex nature of the interrelationship of factors in murder 
cases was clearly shown m_ the case of the Frenchmen accused of 
aiding and abetting wilful murder, Eœ p. Barronet and Allain.** In 
this case, Erle J., giving the decision of the court, said: 


** Thus then it appears that the crime charged is of the highest 
magnitude, the ——— of it assigned by law of the extreme 
severity, and the evidence of guilt a confession; under such 
circumstances, the court is bound to presume that no amount 
of bail would secure the presence of the accused at the trial 
should they be liberated.’ 


Lord Campbell C.J. concurred; and Coleridge J. set down the 
order of priorities as follows: 


“i donor think: that ancnsoused party in detained 1m costed y 
because of his guilt, but because there are sufficient probable 

grounds for the charge against him as to make it proper that he 
should be tried, and because the detention is necessary to 
ensure his appearance at trial. .. . It is a very important 
element in considering whether the party, if admitted to bail, 
would appear to take his trial; and I think that m coming to 


pa ay a a ear e R pa ak 

R. v. Andrews (1844) 2 D. & L. 10; He p. Barronst and Allein (1852) 1 H 

B. 1; R. v. Soasfe a4) 10 L-J.M.O, léi. 
2D 10. 
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a determination on that point three elements will generally be 
found the most im t: the charge, the nature of the 
evidence by which it 1s supported, and the ishment to which 
the party would be liable if convicted. the present case, 
the charge is that of wilful murder; the evidence contains an 
admission by the prisoners of the truth of the charge, and the 
punishment of the offence is, by law, death.” 


In practice, when lay magistrates refuse bail because of the 
serious nature of the charge it is unlikely that they would always 
justify their decision in terms similar to these, on the grounds that 
a man facing a serious charge is more likely to have an incentive to 
abscond. It is questionable, however, whether there is a strict 
necessity for such justification, or whether the seriousness of an 
offence should stand as an absolute principle in its own right. 


(c) Criminal record and further offences. By far the most com- 
mon factor cited in the more recent reported cases, as justification 
for magistrates to refuse bail, is the combined factor of a man’s 
previous criminal record and the consequent likelihood that he will 
commit further offences rf released on bail. Many of these judicial 
pronouncements were occasioned by cases of men who had been 
released on bail and who had committed further offences while so 
released.‘° 

In R. v. Phillips,*’ the Court of Criminal Appeal said, through 
Atkinson J.: 

“ Some crimes are not at all likely to be repeated pending trial 
and in those cases there may be no objection to bail; but some 
are, and houseb mg particularly is a crime which will very 
probably be repeated if a prisoner 1s released on bail, ——— 
in the case of a man who has a record of housebreaking su 
as the applicant has. ... They [te., the court] wish the 
magistrates who release young housebreakers on bail such as 
this ap licant to know that m nineteen cases out of twenty it is 
a — 


In two later cases, also before the Court of Crimmal Appeal, the 
offence which was committed on bail was not a breaking offence, 
but robbery with violence. In R. v. Wharton,“ the applicant had 
been committed for trial on a charge of robbery with violence to the 
Manchester Assizes, and had been released on bail; but only two 
days before he was due to be tried he committed another similar 
offence of robbery. Lord Goddard C.J. observed: “‘ It is surprising 
to find that the magistrates admitted him to bail considering his 
past record, because he had been convicted over and over again. 
. .. This is what comes of granting bail to these men with long 
criminal records.’ This case gave rise to a Home Office Circular 


40 R. v. Phillips (1947) 82 Or.App.R. 47; R. v. Pegg [1955] Orim.L.B. 808- 
R. v. Wharton [1955] Orim.L.B, 565; R. v. Windle (1956) 190 J.P. 862. 

41 (1947) 82 Cr.App.R. 47. 

42 [1955] Orim. D. R. 565. 
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(No. 182 (1955) ) to all magistrates, containing a transcript of 
Lord Goddard’s statement about the granting of bail. Nevertheless, 
in the following year, in R. v. Gentry,“ Lord Goddard had to 
repeat his warning about the madvisability of grantmg bail to men 
with long criminal records. Gentry not only committed another 
offence on bail but also absconded to join a ship bound for South 
America. Although only thirty-one years of age, he had already 
been to approved school, served two sentences of Borstal training, 
a sentence of ten months’ imprisonment, and a period of four years’ 
corrective training. Luckily his ship never reached its destination; 
it was forced to return to an English port because of bad weather, 
and Gentry was arrested. He was subsequently sentenced to eight 
years’ preventive detention. 

In three quite recent cases “ the fact that magistrates refer to a 
man’s previous convictions when reaching their decision about bail 
came to light when there were appeals against the sentence on the 
ground that their trials had been prejudiced by this 
revelation of their previous criminal records. In R. v. Dyson ** 
the accused’s forty previous convictions were read out to the 
justices, and published in a local newspaper; the appeal against the 
subsequent sentence of eighteen months’ imprisonment was allowed, 
but the court still maintained the principle: ‘‘ The justices were 
entitled, if not actually bound, to be acquainted with evidence of 
the previous convictions.” Similarly in R. v. Armstrong, it was 
held that 

“ It is clear that it is the duty of the justices to in into 
the antecedents of a man who is applying to them for , and 
if they find he has a bad record—particularly a record which 

that he is likely to commit similar offences while on 
bailt—that is a matter which they must consider before granting 
bail.” 


On the basis of these reported cases in the Court of Criminal 
Appeal, it would appear that the court has given official recognition 
to an additional principle upon which bail can be refused, and one 
which clearly differentiates English practice from that of the 
United States. In a report *’ prepared for the National Conference 
on Bail and Crimina! Justice, held in Washington during May 1964, 
it was stated that American judges are not authorised to use pre- 
trial bail as a device to protect society from possible new crimes by 
the accused. Justice Jackson, sitting as Circuit Justice, expressly 
repudiated such a justification for denying bail or settmg it high, m 
Williamson v. United States “: 


‘2 [1956] Grim.L.R 120, 

u R. Y- Dyson (1948) 195 D-T. (0.8.) 9875 R. v. Flateher (1047) 118 J.P. 885; 
R. v. Armet [1961] 3 all B 

as (1948) 195 LT (0.8. 
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[1951] 2 Al B.R. 219. 
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“ Imprisonment to protect society from predicted but un- 
consummated offences is so unprecedented in this country and 
so fraught with danger of excesses and injustice that I am 
loathe to resort to it, even as a discretionary judicial technique 
to supplement conviction of such offences as those of which 
defendants stand convicted.”’ 


It seems important that the legal status of this principle should be 
made much more explicit in English law than it is at present, so 
that magistrates are left in no doubt as to the validity of exercising 
their bail discretion on the basis of evidence about the criminal 
record of a defendant appearing before them. 


Conclusions, 

Most modern textbooks of English criminal law and procedure 
still maintain as the primary reason for the refusal of bail the likeli- 
hood of a person absconding, and subordinate all other factors to 
that chief consideration. In Archbold,** it is stated that: 


‘< The proper test of whether bail should be granted or 
refused is whether it is probable that the defendant will appear 
to take his trial. 

‘The test should be applied by reference to the following 
considerations : 

1) The nature of the accusation. ... 
‘3 The nature of the evidence in support of the accusation. 


(8) ‘The severity of the punishment which conviction will 
entail... 
(4) Whether the sureties are Bae Regents or indemnified by 


the accused person. . 


These criteria derive almost — from R. v. Robinson,*° 
and relatively little attention is paid to ‘f the undesirability of bail 
being granted by magistrates in cases of housebreaking, where 
there is a likelihood of the offence being repeated.” 5! 

There is, in the author’s submission, not only an unaccept- 
ably wide divergence between statutory principle and several obser- 
vations and decisions in reported cases, but also between any of 
these enunciated principles and magisterial practice as it obtains 
today. It is, perhaps, mamly because there are few unambiguous 
principles to which magistrates can refer for definite guidance in the 
exercise of their traditional discretion in the granting or refusal of 
bail that they tend to follow the recommendations of the police, 
rarely granting bail in cases where there is police objection to this 
course of action.” It cannot be certain that the criteria upon which 
‘9 Archbold, Pleading, Hvidenos and Practice in Oriminal Cases (86th ol, 

London, 1966), “os. 
50 (1854) 28 L.J.Q.B. 286. 51 Archbold, los. 
51 Home Office Research Unit, Time Spent Awaiting Trial (London, "ioa 
Table 88, p. 31. Of the 460 cassa where the police o jected to bail, onl 


——— oant.) was bail granted; and of the 957 cases where it was — 
police did not object to bail, only in 45 (4.7 per cant.) was bail refused. 
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the police make their recommendations are the same as those which 
would inffuence a magistrate making a completely independent 
decision; both the police and the magistrate are concerned that the 
accused should not abscond, and both are perhaps aware that a 
man with a long record is a greater bail “‘ risk,” especially in the 
likelihood that he will commit further offences; the magistrates may 
be more likely to be guided by the principle of the seriousness of 
the offence per se, whereas the police are more aware of the possi- 
bilities for interference with witnesses and the ‘‘ hampering ” of 
their further inquiries. It is with regard to these last factors, those 
of interference with prosecution witnesses and the hampering of the 
further inquiries, that there is the greatest divergence between 
legal principle and practice. Neither of these considerations is 
recognised by statute- or case-law as a ground for the refusal of bail, 
and yet, as every magistrate and police officer knows, they are the 
sole reasons in a significantly large number of bail decisions. In 
his Sherrill Lectures at Yale University m 1957, Lord Devlin listed 
the improper interference with witnesses for the prosecution as the 
third main factor to be considered in the granting of bail.“* He 
recognises that this factor is “f one of the most difficult to deal 
with of those that arise on the question of bail,” * and may mean 
only that the police want the defendant out of the way while they 
complete their Inquiries. A magistrate frequently ‘finds himself 
called upon to decide whether to refuse bail in cases where there 
has already been proven interference with witnesses, and it would 
seem to be a necessary duty owed to the lay magistracy and in the 
best interests of justice that the validity of these considerations 
should be clarified. 

If, and when, the principles for the granting of bail are clarified 
in this way, it will then be necessary to move forward towards a 
closer analysis of the actual process whereby magistrates reach 
their decisions in practice. Not enough is yet known about the 
kind of information which is made available to the magistrates and 
which is considered relevant to this decision." Only when this kind 
of knowledge is obtained will it be possible to judge how far the 
claims of justice and the liberty of the individual are being recon- 
ciled to the needs of the practical administration of the legal system, 
and the complex processes of crime detection and prevention. 


A. K. Borromury.* 


E3 Patrick Devlin, Ths Criminal Proscoution in England (London, 1960), p. 75. 
His firat two factors were (i the risk of absconding, and (ii) whether the 
accused were likely to co t further offences if released on bail. 

54 Devlin, op. oit. p. 80. 
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A New CONTEXT FOR PLANNING ! 


Facep with the prospect of seventeen-and-a-half. million extra 
people in Great Britain by the year 2000 * and eighteen million cars 
by 1975? the Government has produced a White Paper on Town 
and Country Planning.‘ Most of the suggestions are not contro- 
versial, one is controversial; it remains to be seen whether even 
taken together, they will plan us on to happier terms with the extra 
cars or the extra people. 

First, the lesser proposals. In order to reduce the time lapse 
between a planning appeal and the decision on it the White Paper 
suggests that the Minister of Housing and Local Government * 
should be given powers to delegate responsibility for deciding 
certain appeals to selected inspectors.‘ It is proposed that appeals 
involving “‘ single houses and residential development on small 
sites, small groups of shops, caravan sites of less than one acre, and 
other minor forms of development ’’’ should be decided by the 
j . His decision could possibly be given within two to three 
weeks of the hearing.’ If inspectors spent less time writing reports 
to the Minister they could spend more time on hearing and deciding 
appeals." Since over the past five years the Minister has agreed 
with his inspectors’ recommendations in 97-5 per cent. of cases *° 
the suggestion is a sensible one. 

At present enforcement proceedings cannot be taken against un- 
authorised development which has contmued for four years.” 
The White Paper says that the Government intend to abolish the 
s four-year rulo.” © This is going too far. The time limit should 
be extended to, say, six years as in tort and contract.” A 
prudent purchaser of real property asks in inquiries before contract 
whether any development as defined in the 1962 Act has been car- 
ried out on the property or made since July 1, 1948. If the vendor 
says there has been none then the purchaser who completes the 
purchase and against whom an enforcement order is made could 
sue his vendor within six years of the misrepresentation for damages 


1 Heading to pare. 6. White Peper on Town and Country Planning 1987 
(Omnd. 38888). 6. 
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for his loss.** It would be unfair if the purchaser could be pro- 
ceeded against by way of enforcement notice more than six years 
after the misrepresentation if he could not in turn sue his vendor. 

The White Paper makes certain miscellaneous declarations of 
intent. Some limit may be put on the time during which planning 
permissions remain effective." Powers are to be given for the 
planning authority to serve a notice stopping at once any opera- 
tions which are the subject of an enforcement notice.** Powers to 
stop up and divert highways are to be improved, local new street 
by-laws will be abolished.’’ The protection afforded to buildings of 
special historic or architectural interest is to be further improved." 
Methods of controlling development by statutory undertakers are to 
be examined.**® Local authorities will not need to designate in 
advance land to be compulsorily acquired and they will be able to 
use a vesting procedure similar to that in the Land Commission 
Act 1967 *° to speed up the conveyancing. No proposals appear for 
speeding up the delays in agreeing a price and paying compensa- 
tion for land so acquired; this is a current injustice which ought to 
be remedied. 

The proposals about development plans may be more contro- 
versial. At present a development plan must consist of a basic 
map, a written statement and such other map or maps as are 
appropriate.”* A county will produce a county map and town 
maps, accompanied by programme maps showing the stages by 
which the development will be carried out.** The White Paper 
says that present development plans cover areas which are too 
small, being based on local government boundaries,” they concen- 
trate on land use and do so in excessive detail.“ ‘*‘ What matters 
far more [than keeping incompatible uses away from each other] 
—certainly when it comes to government level—is whether the 
physical environment as a whole is being properly shaped to mest 
evolving social and economic needs, with realistic regard to invest- 
ment programmes and priorities.” = Translated into proposals 


14 Misrepresentation Act 1067, ss. 1, 2 
15 para. 48, 

16 para. 45, 
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this means that a new form of plan is suggested consisting of a 
‘“ structure plan,,“ containing ‘‘ action areas ’’ which would be 
comprehensively treated over the next 10 years, which the Minister 
would approve, and “‘ action area plans ” and “‘ local plans ”? which 
would be ‘adopted locally.” The structure plan would be 
primarily a written statement of policy with a diagrammatic struc- 
ture map for counties and major towns only to “* expose clearly 
the broad basic pattern of development and the transport 
system. 23 26 

One has two main objections to the proposals. The first is that 
as soon as plans are proposed property values are affected, if the 
effect is adverse then ‘‘ planning blight ”?” grows and it is difficult 
to sell at a market value similar to that ruling before the proposals 
were made. The present law is inadequately narrow in compensat- 
ing for this.“ If the structure plan deals only with ‘‘ the broad, 
basic pattern ” then planning blight, which thrives on vagueness, 
will spread even quicker. The second objection is that if action 
area plans and local plans are prepared by a local authority which 
may under delegated powers also be the local planning authority, 
justice will hardly be seen to be done. Furthermore it is pro- 
posed that appeals against such plans should be decided by the 
local planning authority itself ?* and no right of appeal to the 
Minister is suggested. The Minister may only hold a local inquiry 
in a case which raises a question of fairness between the citizen and 
the local authority (such as a controversial plan to build council 
offices) ™ or’ he may “ call in ” any local plan and decide upon it 
himself in cases of national importance, very great controversy or 
unusual technical complexity.’* This is inadequate. Speed in 
plan-making is not the sole consideration. The White Paper 
rejected a suggestion that a three-man local tribunal should deal 
with planning appeals on the unconvincing ground that suitable 
members would be hard to find."? The same objection could have 
been heard against Rent Tribunals under the Rent Act 1965 
but events would have proved it unjustified. The suggestion 
should be re-considered. The county is not to be allowed to 
decide on objections to its own structure plan,** why should the 
local authority ? 

The Government awaits the views of interested organisations 
on modernising ** a system of land use planning which has served 
well ’? 2? within the framework of its proposals.** 


H. W. Wurtxenyson. 


AE a This follows the views of the 1964 report of the Planning Advisory 
Grou ‘“The Future of + Plans.’ 

a7 gs. "I5, 1962 Act. 

28 Annex to White Paper, para. 2. 

49 Tbid. para. 8 (2). 
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Law Rerormw COMMOTTEE: FIFTEENTH REPORT on THE RULE IN 
Hollington v. Hewthorn ' 


Tue decision of the Court of Appeal in Hollington v. Hewthorn,? 
affirming the rule that the judgment of a court of law is inadmissible 
in subsequent litigation as proof of the facts upon which it pro- 
ceeded, has been the subject of sustained criticism,’ and this Report 
recommends that it should be modified so as to allow proof of a 
crimmal conviction as evidence of such facts in subsequent civil 


In Hollington, the defendant had been the driver of a vehicle 
involved im a collision with the plaintiff’s car, which was being 
driven by the plamtiff’s son at the time. The only witnesses were 
the two drivers. The defendant was convicted of careless driving 
before a magistrates’ court and the plaintiff then commenced a civil 
action in respect of the damage to his vehicle. The plaintiff’s son 
died before the hearmg and, being unable to produce direct evidence 
of the defendant’s negligence,‘ the plaintiff sought to establish this 
by proof of the defendant’s conviction. Both the trial judge, 
Hilbery J., and the Court of Appeal rejected this evidence as being 
madmissible for this purpose. 

The recommendations of the Committee are: 


(1) a conviction before a competent criminal court in the 
United Kingdom,’ whether before magistrates or on indict- 
ment, should be admissible in subsequent civil proceedings, 
whether or not the person convicted is a party to those 
proceedings, as evidence that the person convicted was 
guilty of the conduct constituting the offence; 

(2) the conviction should not be conclusive but the onus 
of proving that the conviction was wrongful should be 
upon the person alleging this; 

(8) acquittals should not be admissible evidence that the 
person acquitted did not do the acts in question; 


1 Cmnd. 8801. 

a Lota Fae 1 K.B. 587. 

3 og Odhams Press Lid. [1967] 1 Q.B. 888; Berolays Bank v. Cols 

ery s te. 166; these cases are discussed in [1067] Crim.L.R 441; 

ross, Hotdsnos, Brd ed. 860 and 878 et seq.; Wigmore Hrtdsnoe 8rd ed., 

vol 687 at sog.: men k Carter, Hesoys on the Law of Boidence, 

vi; Wright 91 Oan.B.R. 658; Goodhart 59 L. q. R. 9; 

— (1955) 18 M.U.R, 281; the rule is defended by ton, 27 Llinois 

L.R. 195. There have always been s number of —— exceptions: 

Oriminal Procedure Act 1885, s. 6, allowing proof of con to 

a witness; Matrimonial — Act 1965, s. 8 aie (2); Ingram v. Ingram 

[1956] P. 800; Petrie v. Nuttall (1856) 11 Exch. 560. In certain cases the 

effect of the Sealine and sentence may itsel! be relevant, as in the exercise 

a the oourt’s tion to pess over the defendant's personal representatives 

cra Re 8. [1987] 8 W.L.R. 825; explaining In the Hetete 
of, Orie f1911] P. 108. A — of ty would be ible as an 
admission if made by a party to th 

And presumably not — to all the defendant. 

But nos conviotions by oourts-martia] or foreign courts or the findings of 

a coroner's inguest. 


ai, a 
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(4) in defamation actions, proof of a conviction or acquittal 
should be conclusive justification of a statement that the 
person convicted or acquitted was guilty or not guilty of 
the offence charged respectively; 

(5) civil judgments generally should not be admissible but a 
finding of paternity in affiliation proceedings, or a finding 
of adultery in matrimonial proceedings in the High Court 
or in a county court,’ should be received in evidence 
in subsequent civil proceedings in the same manner as 


convictions." 


The Report also contains recommendations on matters of plead- 
ing and procedure and a draft Bill is annexed giving effect to the 
principal recommendations. 


The probative value of convictions 


The Committee approached the rule in Hollington v. Hewthorn 
s... from the premise ... that any material which has 
bative value upon any question in issue in a civil case 
should be admissible in evidence unless there are good reasons 
for it. Our further premise is that any decision 
of an English court upon an issue which it has a duty to 
determine is more likely than not to have been reached 
according to law and to be right rather than wrong. It may 
therefore constitute material of some probative value if the 
self-same issue arises in subsequent legal proceedings.”’ 
In the case itself, Lord Goddard, delivering the reserved judg- 
ment of the Court of Appeal, had rejected the evidence as offendmg 
both the rules excluding hearsay and opinion evidence.’ The Com- 
mittee accepted that the finding of a court did indeed consist of 
ss... a number of component opinions.” The court has no direct 
knowledge of the facts in question and a finding of guilt is an 
expression of its opinion as to the reliability of the evidence 
called to establish the primary facts, the possibility of drawing 
further inferences from those primary facts and the correct 
application of the law to those proved and inferred facts. The 
Committee, however, decisively rejected Lord Goddard’s assertion 
that such an opinion had no greater evidential value in subsequent 
civil proceedings than the opinion of a mere bystander. The 
opinion of a criminal court as expressed in a verdict of guilty 


¢ But not in a magistrates’ court as the alleged adulterer has no legal right 
to appear and defend the allegation if not the respondent to the summons. 

7T Simlar recommendations were made in the Denning Report on Matrimonial 
Causes (1947) Cmd. 7024 and the Report of the Royal Commission on Marriage 
and Divorce (1958) Cmd. 8678. 

[1948] 1 K.B. at p. 505. Hinton, op. oit., stated the objection graphically: 
" The finding of the jury is obviously nothing more than their conclusion from 
the testimony produced at the trial. It is clear that the individual jurors 
would not be admitted to testify to their belief in the guilt of the accused 
because of their lack of personal knowledge. Their ioral verdict would seem 
to be no better than their present testimony.” 
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is only formed because it is under a duty to consider the evidence 
presented by both sides in the context of an inquiry where a heavy 
onus of proof is borne by the prosecution and where the defence 
enjoys a number of procedural advantages. The self-same reasons 
which enhance the cogency of a verdict of guilty work to deny a 
similar value to an acquittal, for this means no more than that the 
criminal court was not satisfied of guilt beyond reasonable doubt 
and involves no positive finding of fact. As the standard of proof 
in civil cases is no more than a preponderance of probability, an 
acquittal has no corresponding probative value.* The Committee 
was not prepared to recognise the probative value of the findings 
of civil judgments to the extent of permitting their use as evidence 
in subsequent cases. The Report stresses the fact that the stan- 
dard of proof is lower in civil proceedings and that there is not 
the same obligation on a plaintiff, as there is on a prosecutor, to 
disclose evidence that may assist the defence.’* The judge does 
not have the same discretion to exclude prejudicial evidence of slight 
probative value. The special treatment of the findings in 
matrimonial causes was justified by the statutory duty of inquiry 
imposed on the judge, and in affiliation cases, by the “. . . high 
standard of proof, imcluding corroboration of the mother’s 
evidence.” These reasons are not altogether convincing. The 
standard of proof that prevails in a civil case is exactly the same 
standard that will prevail in the subsequent civil litigation. The 
Committee would have us believe that the findings in undefended 
divorce actions or the decisions of magistrates in motoring cases 
are more likely to represent the true facts than the findings of a 
High Court judge. Lord Goddard’s assessment of the realities of 
divorce and summary litigation is more convincing.! 


The weight to be attached to convictions ag evidence 


The arguments of the Committee that the findings of a criminal 
court are more likely to be right than wrong are convincing if there 
is no evidence to the contrary, but it is to be regretted that the 
Report does not deal at greater length with some of the practical 
difficulties that will arise when the correctness of the conviction 
is challenged. If the recommendation had been in favour of the 
conclusiveness of convictions, then there would be no problem. The 
party relying on the conviction would be entitled to rely on an 
irrebuttable formal mode of proof instead of having to prove hia case 
by evidence. The Committee did not propose this, however, and, 
although such a result might be acceptable if confined to the 


* Cf. Packer v. Clayton (1982) J.P. 14, per Avory J. 
10 obligation is to inform the defence of the existence of the evidence rather 


than disclose it in detail: see cases cited in Archbold, 88th ed., . 1874. 
11 [1948] 1 K.B. at p. 602: " With the enormous increase in Tos cases 
that has taken place .. . it would be impossible to inquire into more than 


a very smal] proportion . . . to say that the state has an interest in 
convictions of this sort so as to attribute particular value to them as evidence, 
seems to us, with respect, to be more theoretical than practical.” 
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convicted person and persons claiming through him, for he would 
have had his day m court with full opportunity of making his defence 
and appealing against the decision, such a solution would clearly 
be unjust as regards a stranger to the criminal proceedings, who 
would have had no such opportunities.’ It is submitted that the 
only substantive effect of the principal recommendation is to change 
the onus of proof. This, of course, is not without considerable 
significance. Although the actual situation in Hollington is unlikely 
to recur with any frequency, the party relying on the conviction 
will have an important tactical advantage and his opponent may 
be less inclined to resist. This could lead to earlier settlement. 
The Committee clearly thought, however, that the effect of the 
conviction would be greater in a contested case than merely shifting 
the burden of proof and that it would have.direct probative 
value in itself. They indicated that something more than the 
uncorroborated evidence of the person convicted would be required 
to rebut this onus.’? With respect, it is difficult to see how 
the mere fact of the conviction can justify another court, which 
has no knowledge of the evidence given or the arguments advanced 
in support of it, in rejecting the detailed evidence given before 
it by the opposing party. Once evidence is given, if the second 
court is not to abdicate its function in the matter entirely, it 
must assess that evidence on the merits. Professor Hinton puts 
the position with great force: 
“ Manifestly there is no way in a given csse of determining 
the probative value of a conviction to establish the truth of 
the propositions on which it was based. If there were no 
other evidence, we might indulge in a presumption and so settle 
the matter. But if there is other evidence on the questions, 
what effect should be given to the fact that another jury on 
an unknown state of the evidence arrived at a given con- 
clusion? The present jury, if it really considers the matter, 
must either blindly accept the conclusion of the first jury 
or ignore it because there is no rational alternative. Few 
courts today would approve an instruction ing-a jury to 
weigh a ‘ presumption’ with or against the evidence, for 
the simple reason that the thing is imposmble. Any attempt to 
weigh the conviction involves the same difficulty. It would 
seem therefore that the ‘ archaic precedents ’ may not be so bad 
after all.’? * 


So long as we accept that criminal and civil liability are to be 
determined in separate tribunals, it is submitted that, apart from 


13 Ses Kirby v. U.S., 174 U.S. 47 (1809). 

13 They did not consider whether the conviction might isek constitute corrobora- 
tion: Mash v. Darley [1914] 1 K.B. 1. are obvious dangers ın 
treating it as such in that it might offend the rule against self-corroboration 
if the party relying on it had given evidence in the orimins] trial. 

14 Of, Cofin v. U.S. (1805) 157 U.B. 482. 

15 Op. oit. The same point was made by Lord Goddard in [1948] 1 K.B. at 
p. 505. Of. Ingram v. Ingram [1956] P. 800 at p. 402. 
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allowing a party to assert that prima facie the conviction is 
correct, and thereby putting his opponent to proof of the contrary, 
it is ““. . . safer in the interest of justice that on the subsequent 
trial the court should come to a decision on the facts placed before 
it without regard to the result of other proceedings before another 
tribunal,’’ 18 


Identification of the issues determined by the criminal court 

The evidential value of a conviction, even to the extent of 
reversing the onus of proof, depends entirely on the possibility of 
identifymg the issues determined by the criminal court with those 
before the civil tribunal. The Report suggests that this difficulty 
has been exaggerated—a statement that will surprise anyone who 
has had to address his mind to a consideration of the highly 
sophisticated learning that has developed in connection with the 
not dissimilar problem of identifying the issues determined by 
previous civil litigation when a question of res fudicata arises.!’ 
In these cases, the second court at least has the benefit of the 
transcript of a reasoned judgment or the judge’s note.’* The 
extraction of a relevant factual or legal conclusion from the terse 
verdict of a criminal jury or a lay Bench would not, on the face of 
it, appear to be a simple task.'* The Committee recognised that 
a certificate of conviction would not by itself suffice and, therefore, 
recommended that the information or indictment be admissible 
for this purpose and that interrogatories be used to identify the 
facts with the conduct of the party in the civil action. In certain 
cases this may well be satisfactory. If the defence to a claim 
on an insurance policy was a plea that the insured had intentionally 
burnt down the property, proof by these means of his conviction 
for arson would clearly be relevant. It is extremely doubtful 
whether the sort of formalised particulars set out in criminal 
pleadings would be sufficient in less simple cases. It is interesting 
to speculate how one would plead particulars of negligence in a 
civil claim on the sole basis of such documents. If the recom- 
mendations of the Committee’s Report on the hearsay rule *° are 
enacted, the transcript of evidence may be used, but this will not 
necessarily indicate the jury’s findings. Lord Goddard observed 
that, in litigation arising out of a road traffic accident, “ To link 


1¢ Lord Goddard [1048] 1 K.B. at p. 602. 

11 Margtnson V. Blackburn B.C. [1080] 2 K.B. 426; Boll v. Holmes [1056] 
1 WLR 1359; Randolph v. Tok [1062] 1 Q.B. 175; Wood v. Luscombe 
[1966] 1 Q.B. 169; and see Street (1957) 78 L. q. R. 858. 

18 Marginson v, Blackburn B.C. [1989] 2 K.B. at p. 487. 

19 Connolly v, D.P.P. [1964] A.O. 1254, per Lord Morris of Borth-y-Gest at 
p. 1841: ‘*. . . the conclusions in criminal] cases tried on indictment are ex- 
pressed either by verdicts of sy or not guilty. The result is that issues are 
not isolated and analysed as they are in a judgment which specifies findings and 
records reasons. In very many cases, therefore, it is not possible to know 
or deduce whether a verdict involves a particular conclusion or determination.” 

20 Omnd. 2064. 
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up or identify the careless driving with the accident, it would be 
necessary in most cases, probably im all, to call substantially the 
same evidence before the court trymg the claim for personal 
injuries.” 22 The Report concedes that in such cases, which it 
says constitute ‘* the commonest type of case in which there is a 
criminal conviction for conduct which also constitutes a civil 
wrong,” many issues, such as contributory negligence, which were 
not before the criminal court, are likely to be relevant in the civil 
proceedings so that “it will generally be necessary . - - to call 
in the civil proceedings the same witnesses who gave evidence in 
the criminal proceedings . . .”’ and “<. . . the abolition of the rule 
in Hollington v. —— is unlikely to result in much saving of 
time or expense.’’ 

One unfortunate consequence of the proposals of the Committee 
is that they will involve civil courts m a close consideration of the 
elements of criminal offences in circumstances where the primary 
consideration will not be the enforcement of the criminal law. 
The precedents for this are not propitious for the development 
of either branch of the law,** particularly in those cases where 
the same term may be used to describe different concepts m the 
respective jurisdictions.” The danger of proof by formal means 
rather than factual evidence is that it leads to technical and 
sophisticated casuistry im an attempt to avoid its effects. 


Some of the most vigorous criticism.of Hollington v. Hewthorn 
has been concerned with the adverse effect the decision is claimed 
to have on the lay public’s regard for the administration of justice. 
The first point made in the Report is that, “* Rationalise it how 
one will, the decision in this case offends one’s sense of justice. ... 
It is not easy to escape the implication in the rule in Hollington 
v. Hewthorn that, in the estimation of lawyers, a conviction by 
a criminal court is as likely to be wrong as right.” ™ The main- 
tenance of public confidence in the administration of justice is, of 


— 1 K.B. at p. 508. 

* unfortunate and un —— between the Court of Appeal 
and the Court of Criminal t of the decisions in Denyer 
[1926] 2 K.B. OS and ade Dan Lone Lil, v. Ghiton LIOS 2 K.B. i 
resolved only by the House of Lords in Thorns v. M.T.A. A.O. T97. 

33 e.g., ‘‘ consent ' often means very differens things in a and a civil 
court: rites Chet Shins (1878) 14 Cox 0.0. 145, per Ball O. Kn 147. For the 

the Factors Act 1880 and the Bale of Goods Act 1898, a person 


ma in — of with the consent of the owner —— 
* earson y. Rose and a [1951] 1 216, 


no property passed for the sos of the civil action. When criminal 
Paent ir results are no happier: Fisher v. Bell 


14 This factor — in America: Bagle Star and British Dominions 
Ins. Oo. v. Heller, 149 Va. 82, 140 SB. 814, por Prentis P.: "To 
sustain such a judgment would be to encourage and give support to the 
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course, a most important consideration in judging the merit of 
any law. It may be said without undue cynicism, however, that 
there are many rules of law that do not command the immediate 
respect of uninformed lay opinion. Even if the proposals of the 
Committee are implemented, the possibility of a civil court coming 
to a different conclusion from a criminal court on the same facts 
still exists, and the public may be led to believe that the High 
Court in its general civil jurisdiction is less reliable than the local 
Bench. The least defensible aspect of the rule in Hollington, 
however, was its effect in defamation cases which meant that one 
could not safely say that a person convicted and sentenced by a 
criminal court was in fact guilty without incurring the risk of an 
action.* The recommendation that proof of conviction by a 
criminal court should be conclusive justification of any statement 
that suggests the person charged was guilty of the offence is par- 
ticularly guaranteed to ensure that the law is brought more into 
accord with the common sense of the matter. It will not prevent 
people from protesting their innocence if they claim the conviction 
was wrongful. It also seems just that an acquitted person should 
be entitled to defeat any suggestion that he was im fact guilty by 
proof of his acquittal, even though this might act as a restriction 
of the freedom to discuss unmeritorious acquittals.** These ‘pro- 
posals are to be welcomed as perhaps the most significant in the 
Report. They will also make it more difficult to launch collateral 
attacks on the decisions of criminal courts by civil process,” 
which, Lord Denning has indicated, is a growing evil. ‘“‘ There is 
too much of this sort of thing going on: Hinds, Goody, Rondel 
and now the defendant. It is made possible by the unfortunate 
decision of this court in Hollington v. F. Hewthorn & Co. Ltd.... 
I hope that it will soon be altered.” ** If Parliament can find the 
time, it seems that Lord Denning may yet have the satisfaction 
of seeing the rule which he challenged unsuccessfully as counsel for 
Mr. Hollington reversed by statute. Mr DEAN. 


REPORT OF THE NATIONAL JOINT ADvisoRy COUNCIL 
COMMITTEE ON DISMISSAL PROCEDURES 


THe problems inherent in dismissal from employment long ago 
parted company with the law, and it is perhaps unfortunate that 


current hitless and oriticiams "Ethel only” end to 

— gadi o that the tion pe tha ike remainmg 
25 Hinde 9 V. Spark: , Tho Times, July 28 and 80, 1964. 

t Of. Loughans v. ' Odhams Press, Times February 14, 1968. 


17 The prevention of such attacks is a policy w underlies a number of rules 
of law, e.g., the denial of an action for perjury: Hargreaves v. Brotherton 


[1958] 1 Q.B. 45; the stringent ents for lability in malicious 
rosecution: Glinski v. Moleer [1962 — 726; see also Marrinan v. Pibart 
1968] 1 Q.B. 528 and Rondel v. [1067] 1 Q.B. 448 (0.A.). 


arolays Bank Ltd. v. Cole [1967] 2 WL. . 166 at p. 1 
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the National Joint Advisory Council’s report does little to reunite 
them. The Committee is able to dispose of the “‘ real ”’ law in a 
little over a page, and thereafter does not feel obliged to refer to it 
again. As so often happens in labour relations m this country, 
the law’s regulatory function has been taken over by collective 
bargaining, and it is with the latter that the report is mainly 
concerned. Thus the discussion of dismissal relates not just to 
legally wrongful dismissal, but to arbitrary or unjust dismissal for 
which there would be no legal remedy.’ 

In the private sector of industry, the Committee finds two 
different sorts of agreements relating to dismissal: those which 
are internal to a particular firm or group of firms, and those 
which are external in the sense that they are industry-wide. The 
former are for the most part concerned with disciplinary pro- 
cedure, in which dismissal may be the last in a progression of 
penalties of increasing severity, though they may on occasion be 
used for non-disciplinary dismissals; the latter are generally not 
designed to deal with dismissals in particular, but with any dispute 
which may arise between management and workers. Internal pro- 
cedures are in the opinion of the Committee ‘‘ fairly widespread in 
large firms, especially those employing 2,000 or more,” and do, 
where they exist, appear to keep dismissal figures down. 
Unfortunately the samples on which these conclusions are based 
provide little information about the small firm (defined in the report 
as one which employs less than 1,000). One can appreciate the 
difficulty of obtaining such information, but at the same time 
the failure to do so must influence one’s views of the Committee’s 
recommendations: small firms are after all less likely to be aware 
of the virtues of good staff relations and more likely to indulge m 
arbitrary dismissals than firms large enough to have their own 
personnel management departments. Moreover, as well as bemg far 
from random, the samples would appear to me too small to support 
any firm conclusions about the prevalence of agreed dismissal pro- 
cedures in industry generally. The Committee itself seems to be 
well aware of these limitations, and it can only be regretted that, 
presumably because funds were lacking, yet another opportunity 
to base proposals for new law on such hard fact as can be obtamed 
by sociological investigation has been lost. 

Even on the basis of their “ weighted ” information, the Com- 
mittee is able to conclude that ‘* the proportion of all firms which 
have formal procedures is well below 20 per cent., and a con- 
sideration of external dismissal procedures is scarcely more 
encouraging. Few disputes procedures are imtended to be 
appropriate for dismissal disputes between an employer and his 


1 There is always, of course, the extra-legal remedy of collective action, an 
important factor both in the collecttve-bargaining and in the settling 
of isolated dismissal disputes. Ths Gomin iktae pola: Ode that ta. the 
1964-66 stoppages arising from dismissals accounted for approximately 8 per 
cent. of the total time lost from all stoppages. 
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employee, and access to them is usually only granted to the 
union, not to an individual member. Furthermore the speed 
which is an easential element in any effective dismissal procedure 
is probably lacking in a procedure which operates only at national 
level. On the other hand, the Committee is able to report that 
where the use of external machinery does result in an award, 
that award is “ almost invariably observed,” even though it may 
** not infrequently ” be reinstatement. 

In the public sector the picture is, as one would expect, very 
different. In many cases where a public body is the only employer 
for a particular industry (gas, for instance), then the distinction 
between internal and external procedures becomes meaningless, 
but the use of formal procedures of one sort or another is neverthe- 
less almost universal, and dismissal figures are low compared 
with those in the private sector. Reinstatement can apparently 
be granted in some cases, though the Committee gives very little 
information ọn this: im the public sector,’ procedures are much 
more concerned with * how to-dismiss? rather than “ how to 
iie dispute ‘sboat ana Ii may bo that, bee uss 
the rules about the former are usually very precisely defined and 
closely observed, disputes, and thus the question of remedies for 
the employee, can seldom arise. 

Having established to their satisfaction ‘that existing procedures 
do not cover the whole of industry, particularly in the private 
sector, and that in other countries statutory schemes seem to 
work fairly well, the. Committee advances to the assumption 
(which would appear to be unchallengeable) ‘that some formal 
procedure is better than none, and makes two recommendations: 
that the concluding of voluntary agreements on dismissal procedure, 
both imternal and external, is to be encouraged, particularly in 
Telation to smaller firms; and that the Minister of Labour should 
"keep! under review ” the possible need for statutory machinery 
to supplement these voluntary agreements. 

' The encouragement required by their first recommendation 
could, the Committee feel, be provided by the Ministry of Labour’s 
industrial relations officers, by the T.U.C., and by the C.B.I. The 
problem may, however, be more intractable than the Committee 
Imagine, and may.not give way to mere encouragement. On 
their own estimation, about 80 per cent. of all firms in the private 
tector have no agreed internal procedure for dismissal, and this 
figure must include the majority of smaller firms. The mmal 
employer of unskilled Iabour, particularly in times of relative 
unemployment, will have no incentive to enter into such agree- 
ments. Furthermore, even if encouragement were effective, since 
the Committee suggests no change in the common law, the worker 
subject to an agreed procedure would appear to have only marginally 
more legal protection than he has if he is not so subject, for the 
Jaw on dismissal is clearly to the effect that the employer is liable 
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only if he is in breach of contract, and that in that event the 
employee is entitled only to damages for loss of earnings. Thus 
the employee dismissed in contravention of an agreed procedure 
would have to show that the procedure, whether internal or external, 
was part of his contract of employment before the court could 
grant him any relief, and even if this was established he could not 
‘presumably enforce a clause which provided for reinstatement, 
since this would amount to specific performance, a remedy which 
the courts have not given to a dismissed employee for something 
like 200 years. Nor is it likely that the employee would be 
entitled to damages exceeding his loss of earnings because his 
dismissal was in breach of an agreed procedure clause incorporated 
into his contract which purported to give him a right to reinstate- 
ment. ‘These arguments may not apply with equal force in the 
public sector, since reinstatement has on occasion been allowed 
here, but the employee would still have to show that the agreed 
procedure was part of his contract of employment, and as well as 
that may have to persuade the court that his contract could be 
equated with the statutory or quasi-statutory definitions of the 
public bodies’ powers of dismissal, on the exceeding of which cases 
such as Vine v. National Dock Labour Board? and McClelland v. 
Northern Ireland General Health Services Board * ate based. It 
is also very probable that civi} service employment would not be 
treated in the same way as employment by an independent public 
body, since whatever procedures had been agreed, the civil servant 
may still be dismissible at will. 

Though it was understood that the Committeé did originally 
intend to recommend the setting up of special dismissal tribunals, 
no such recommendation appears in the report. Instead the Com- 
mittee are content to leave the matter in the hands of the Minister 
of Labour, with the proviso that if statutory tribunals are intro- 
duced they should take the form outlined in the report. One of 
the reasons advanced for this is convincing enough: the Royal 
Commission on Trade Unions and Employers’ Associations will no 
doubt have recommendations to make about the setting up of 
labour tribunals which may supersede those of the Committee. But 
both in their failure to recommend the creation of any new tribunals 
and in their concept of the form which such tribunals should take 
if the Minister does eventually find that they are necessary, the 
Committee has in mind a much more traditional and somewhat less 
acceptable reason. 

The statutory machinery which they envisage is to be set up only 
where, in the opinion of the Minister of Labour, no adequate volun- 
tary arrangements already operate. This is very much im the 
pattern of existing “ collective-agreement legislation,” such as the 
Wages Council Acts, and it is understandable that the Committee 


a LOST A.O, 488. 
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should want to devise a scheme which was, on the best authority, 
peculiarly appropriate to industrial relations in this country. Never- 
theless one would have been more convinced that their approach was 
the correct one if they had been able to advance some evidence, or 
even a suggestion, that the ‘‘ wages councils ” philosophy is effec- 
tive to bring about its alleged objects, namely, the protection of 
the unrepresented worker until such a time as the unions are ready to 
take over by negotiating voluntary agreements. It is often said 
that the ultimate success of a wages council is signified by its 
demise: if this is true, then few can be counted successful. Both 
the wages council legislation and the Committee’s recommendations 
are based on two premises: that voluntary machinery is better 
than statutory Intervention "; and that the proposed interstitial 
‘tribunals will have the effect of encouraging the growth of agreed 
formal procedures. Both premises are not now unquestionable, and 
it may be that the fear of statutory intervention often 

by both trade unions and management has been too indiscriminate. 
Few people would after all criticise the redundancy payments 
scheme or the Contracts of Employment Act solely on the grounds 
that they origmated in statutelaw rather than in voluntary 
negotiations; and even if one accepts that collective bargaining 
is ** better,” the fact that the superior advantages it can offer are 
enjoyed by the employees of only 20 per cent. of all private firms 
might lead one to conclude that, at least in quantitative terms, 
legislation could do the job more effectively. 

The Committee sees the tribunal’s function as one of conciliation 
rather than adjudication, and as a result recommends that this 
jurisdiction should not -be given to the industrial tribunals set up 
under the Industrial Training Act 1964. Instead, a dismissal dis- 
pute should go first to a statutory official (attached to the Ministry 
of Labour) whose job it would be to establish the facts and if 
necessary act as conciliator. Failing a settlement at this stage, 
the parties could have recourse to an impartial tribunal of repre- 
sentatives- from both sides of industry, whose chairman need not 
be legally qualified. Where appropriate the tribunal could attempt 
conciliation, whether or not the statutory official had already done 
so. In order to enhance their flexibility, the Committee would 
require the tribunals to observe very few rules, whether substantive 
or procedural, though an obvious exception in the former category 
would be the International Labour Conference’s Termination of 
Employment Recommendation.* The distinction between the 
present industrial tribunals, operating rather like ordinary courts 
within the framework of detailed statutory provisions, and the 
more flexible, less judicial procedure required for dismissals is surely 


4 This is not, of course, to say that they do not perform a useful function. 
* The Oommittee’s exclusion from sll protection, statutory or otherwise, of 

the voluntary non-member of a union is very strong evidence of this attitude. 
e 1965, No. 119. 
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a valid one, even if it does result in a proliferation of labour 
courts and tribunals. Perhaps the Donovan Commission will be 
able to suggest a more rational system. 

The emphasis on conciliation has, however, led the Committee 
to a conclusion which is perhaps unfortunate. Because of the 
refusal of the courts to grant specific performance, it felt unable 
to recommend that the tribunals should have the power to 
order reinstatement where both parties to the dispute do not agree 
to it. It seems likely that in many cases reinstatement will be the 
only appropriate remedy, and the fact that it is frequently part 
of an agreed procedure would indicate that both sides consider it 
useful. Thus the employee, even though the suggested scheme 
would give him a forum in which to voice his grievances and the 
chance of compensation for unjustified rather than only wrongful 
dismissal, is still in this one respect under a legal disability. 

JUDITH RED. 


NOTES OF CASES 


PROFESSIONAL ETHIcs AND RESTRAINT oF TRADE 


Every professional body has its own ethical code which seeks, 
tnter alia, to promote its welfare, interests and status. ‘The rules 
ar principles which aim at achieving these objectives very often 
involve restraints of trade. Thus, among the most common bars 
to a profession are advertising and undercutting—these activities 
which are indeed laudable in the business world (so much so that 
their restraint is prima facie contrary to public policy) are, whether 
rightly or wrongly, considered offensive and disgraceful profes- 
sionally. Can an ethical rule which is arbitrary and capricious be 
challenged by a declaration and an injunction? Does the doctrine 
of restraint of trade apply to professional bodies? These two 
questions were considered in Dickson v. Pharmaceutical Society of 

Great Britain. 

In the instant case, the plaintiff, a retail director of ‘‘ Boots,” 
challenged by a declaration and an injunction a proposed rule of 
the Pharmaceutical Society of Great Britain* which sought to 
limit the range of non-pharmaceutical goods sold in chemists’ shops 
on the ground that it was in unreasonable restraint of trade and con- 
trary to public policy. Pennycuick J. in the court of first instance 
granted a declaration and an injunction on the ground that such 
a rule would operate as an unjustified restraint of trade. The 
appeal was dismissed by the Court of Appeal. 

Lord Denning M.R. considered the main point whether the 
issue was a justiciable one for the purpose of the remedies of 
declaration and injunction. It is clear that the said remedies 
are available where there is a justiciable issue, vis., an infringement 
of the right of property or contract.” Is a matter which concerns 
a rule of professional conduct a justiciable issue? This question 
was considered in Cow v. Green.‘ There, the plaintiff and the 
defendant were medical practitioners. The plaintiff had previously 
acted as a locum tenens for the defendant’s then partner, a Dr. 
Killen. The defendant complained that the plaintiff had acted 
contrary to ** Medical Ethics ’’* in respect of setting up a medical 

1 . . 

a LO a A e O 
Royal Charter of December 81, 1958. The Society controls the professional 
activities of pharmacists. 

3 See Nison v. Ait.-Gen, [1980] 1 Ch. 566; Guarenty Trust Oo. of New York v. 

5 Bere 2 A E a eng el 
Sas aad ites Brun Moline ain Pan > 1988 at pp. 59—60. 
The particular section provides tater ala a restrictive covenant precluding 
pernice T eee ere A: denned area- by ca Parder, Ssmiateng:Or 

m tenons after the termination of the contract. 
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practice and brought the issue to the attention of the Central 
Ethical Committee of the British Medical Association. But, before 
the matter could be considered by the Committee, the plaintiff 
applied to the court for a declaration inter alia that he had been 
acting in accordance with those rules. The defendant took out a 
summons to strike out the statement of claim as disclosing no cause 
of action. Plowman J. decided in favour of the defendant on 
the ground that there was no justiciable dispute between the parties. 
He said: * 
‘©The issue between them does not concern any right of 
property; it does not concern any right of contract; it does 
not concern any legal right. The question is purely whether the 
plaintiff, as the defendant alleges, has been guilty of unethical 
conduct in a professional way.” 


It would appear that rules of professional conduct are analogous 
to a “ gentleman’s agreement”? and cannot be sued upon as a 
contract since there is no “‘ intention to create legal relations.” 
Let it be supposed that a pharmacist or a particular chemist 
chooses to ignore the rule if implemented and sells non-traditional 
pharmaceutical goods. If according to the Pharmaceutical Society, 
he has breached a professional rule it would seem, on the authority 
of Cow v. Green, that the courts would leave the matter to be 
decided by the disciplinary body of the Pharmaceutical Society 
subject to appeal to the High Court. Courts, however, have not 
pursued the notion of ‘“‘ gentleman’s agreement ’’ to its logical 
conclusion. They have, for example, held that a rule which pur- 
ports to oust the jurisdiction of the courts is invalid ” on the ground 
of public policy even though this might be considered analogous to 
a ** gentleman’s agreement.” Again, courts have declared that they 
have jurisdiction to declare a rule invalid if it is “‘ arbitrary and 
capricious.” In Nagle v. Feilden,* for example, the Court of 
Appeal, taking a very liberal view, indicated that the remedies 
of declaration and injunction might lie against the stewards of the 
Jockey Club who refused to grant a licence to a woman horse- 
trainer because she was a woman. The case is particularly 
significant because the plaintiff, Mrs. Nagle, did not stand in 
contractual relationship with the stewards of the Jockey Club. 
The basis of the court’s intervention rested on a very broad principle 
that it affected a person’s “ right to work.”’ 

Whatever may be the position of the plaintiff in the instant 
case had he breached the particular rule when implemented, it 
seems clear that the court has jurisdiction to inquire into the 
validity of the rule even at the stage before implementation and to 


¢ [1966] 1 Ch. 216 at p. 22. 
T Lee v. Showman's Guild [1952] 2 Q.B. 829; Baker v. Jones [1954] 1 W.L.B. 


1006. ; 
e ional 2 W.L.R. 1097. See also, Boulting v. Association of Cinematograph 
[1968] 2 Q.B. 606; Eastham v. Newcastle United Football Ol [1964] Ch. 418, 
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declare whether the proposed rule is valid or not: if invalid, it 
can grant an injunction to prevent it from coming into effect. 
According to the court, such a rule would be invalid if it is 
unreasonable. 

The question whether the proposed new rule which the Society 
sought to forbid the selling of non-traditional goods is reasonable 
or not must be considered in the context of the law of restraint 
of trade gince it involves the trading activities of the pharmacist. 
It was pointed out by Lord Denning M.R. that the doctrine of 
restraint of trade applied even though he could find no authorities 
regarding its application to professional bodies. Recent cases 
have exploded the myth that the categories of restraint are 
closed * and the instant case is yet another example of the court’s 

eas to extend the categories. However, it is interesting 
to note Lord Denning M.R.’s approach 1° im holding that the 
restraint of trade doctrine applied. He resuscitated the distinction 
made by Parker C.J. in 1711 in Mitchell v. Reynolds ©! between 
“ voluntary ?” and “‘ involuntary ” restraints: the latter “ fall 
under the general principle of the common law that all restraints of 
trade . . . if nothing more appear are bad.’?™ His lordship 
regarded the proposed new rule as an “ involuntary ” restraint 
for the reason that only 5,026 out of a total of 29,004 members voted 
for it. (1,846 voted against it while 22,242 did not vote at all.) Be 
that as it may, his lordship’s approach suffers from the same sterile 
distinction as that between ‘‘ partial-general ’”? restraint and that 
between “‘ restraint of the particular use of land—personal 
restraint.’?** However, despite the distinction drawn by his 
lordship, he did not appear to have regarded a“ voluntary ” restraint 
as necessarily falling outside the doctrine of restraint of trade. 
Perhaps it would have been more appropriate to have considered 
this question in the context of ‘* reasonableness ” 14 rather than 
in the determination of the applicability of the doctrine. 

It is mteresting to note a slight re-phrasing of the doctrine 
in the present context. Thus Lord Denning M.R. said :4 | 

It is valid if it is reasonable in the interests of the profession 
and also reasonable in the interests of the public: but it is 
invalid if it is unreasonable.”’ 


The modification of the first limb of the doctrine is necessitated 
by the fact that the “ reasonableness ” test is not considered in 


* Asso Petrolewm Co. Lid. v. Harper's ¢ (Stourport) Lid. [1967] 3 
W. L. R. 871; Bull v. Pitnoy-Bowes Lid. [ 1 W.L.E. 278. 
1¢ Danckwerte L.J. agreed with his lordship. Sachs LJ. on the other hand 
held that the doctrine was applicable to the caso as the restraint was of 
& naturo as to “forbid a man selling articles from hie premises.” 
11 1 P. Wms. 181. 13 Ibid. at pp. 185-186. 
Gaus GE le, Hsso Petrolemm Co. Lid. 
v. Harper's — Lid La — 2 W.L.R. 871; Petrofine (Gt. 
Brit.) Lid, v. — 
14 Infra. nF [1967] @ W.IeR. 718 at p. TAL. 
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reference to partiea standing in contractual relationship as that 
envisaged by the doctrine. Consequently, questions relating to the 
type of interests meriting protection may be different. For, the 
‘ interests of the profession’? as a whole of which the plaintiff 
is a member must be considered. These may relate to questions 
of “ honour,” welfare, and suchlike notions rather than the tradi- 
tional notion of the protection of ‘* proprietary ” interests as found 
in covenants between vendor-vendee or employer-employee. 

In the instant case, the Pharmaceutical Society suggested three 
ways in which the imterests of the profession may be affected by 
the sale of non-traditional goods. First, pharmacists may be dis- 
tracted from their pharmaceutical work; secondly, the number and 
quality of new entrants into the profession may be affected; 
thirdly, the status of the pharmacist may suffer. However, the 
court held that the three suggestions were not supported by 
evidence. Be that as it may, Lord Denning M.R. stated that 
even if it were shown that the selling of non-traditional goods 
affected the profession adversely, the proposed rule was not a 
reasonable way of dealing with the mischief as it was too “‘ arbitrary 
and capricious.” All the members of the court came to the con- 
clusion that to limit the sale of traditional goods would be against 
the public interest for the reason that a number of smaller 
pharmacies would have to close down for economic reasons. 
Secondly, it would in the long run diminish the prospects of such 
salaries being paid to pharmacists as best attract new entrants into 
the profession with the consequence of increase in prices charged 
for dispensing to private customers and the National Health 
Service alike. It would also reduce the incentive of the existing 
pharmacies to meet the wishes of the public. It is interesting to 
note that the court took upon itself to consider the question of 
public policy even though the case could have turned on a technical 
point in that the Society had refused to plead the circumstances 
which might justify the restraint. It indicates that courts are 
now more confident and competent to adjudicate on issues of 
public policy in the area of restraint of trade. 

Pharmacy is a profession which is engaged in trading. To 
what extent should the doctrine of restraint of trade be extended 
to professions which are not engaged in trade, as, for example, the 
architectural and legal professions? Although Lord Denning M.R. 
and Danckwerts L.J. were confident that the restraint of trade 
doctrine would apply to all professional bodies, Sachs L.J. expressed 
himself in more cautious language. His lordship remarked: ‘‘ How 
far the law as to restraint of trade can by analogy extend to a 
profession that does not engage in trade is a different matter.” 1° 
Suppose the Architects’? Registration Council were to forbid an 
architect from simultaneously carrying on business as a house-agent 
and the Bar Council, a barrister from being engaged as a solicitor, 
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would the doctrine of restraint apply? It seems clear that, while 
such conduct may be regarded disgraceful by members of the 
respective profession, this in itself may be irrelevant for the purpose 
of the doctrine of restraint of trade. Support for this view can be 
found in Devlin J.’s (as he then was) statement in Hughes v. 
Architects’ Registration Council of U.K. when he said: 1" 


“* But there is something more important than the standing 
of a profession . . . There is the right of every man to earn 
his living 


39 


A professional man may well be versatile in other jobs and if 
it can be shown that the public needs the services of such a person 
it could be argued that any ethical rule prohibiting him from engag- 
ing in other work would be unreasonable against public policy. 
This is not to say that the law will ignore the efforts of a profes- 
sional body in eradicating undesirable practices. The balance 
which the law aims at is perhaps well put by Danckwerts L.J. in 
the Instant case when he said :7* 

“ Of course, the rules or principles of essional bodies 
very often do involve restraints of trade. these restraints 


are justified either by preventing undesirable operations by 
the members or to protect them in their livelihood, and to 


prevent the public with whom they have to deal being deprived 
of efficient and honourable service.” 


Dickson’s case is a welcome authority both as widening the 
categories of restramt of trade and as displaying a willingness and 
ability in grappling with issues of public policy. 

K. L. Koz. 


LABOUR-ONLY AND SAFETY 


— sub-contracting has two implications for industrial 
safety. Small firms and the self-employed may only too often 
be either unable or unwilling to take proper precautions; and if an 
accident occurs the victim, whether selfemployed or employed by 
an uninsured sub-contractor, may find himself without an effective 
remedy.’ Two recent decisions, however, have shown that the 
courts may be prepared to look at the realities of the situation 
and (pending legislation to deal with the whole matter) provide 
a remedy in damages where they can. 

In McArdle v. Andmac Roofing Co. and Others ° the plaintiff 
wes employed by the first’ defendants. The second defendants, 
Pontms, had undertaken building work at a holiday camp at 
Blackpool which involved converting a flat-roofed one-storey build- 
ing from a dining-hall into a billiard hall, There were two parallel 
tpat lights measuring about 100 feet by 8 feet, raised from the 


2 Q-B. 550 at p. 558. 1 [1987] 2 W.L.B. T18 at p. 784. 
3 1 Heer 80 M.I.R. 6. 3 [1087] 1 W.L.R. 856; [1967] 1 All B.R. 588 (O.A). 
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roof by a side coaming 18 inches high. The glass in those strips 
had to be removed and replaced by composition boards. This 
part of the work they sub-contracted to the third defendants, 
Newton Brothers. The first defendants’ men were to follow 
them along covering the boards with strips of felt, bitumen and 
chippings. As the work progressed, therefore, there was a gap 
in the roof where the glass had been removed and where the 
composition boards had still to be laid. Just after twelve noon 
on April 28, 1962, Newtons’ men left for a break without warning 
the plaintiff or other employees of Andmac. The plaintiff was 
moving along the roof backwards or sideways pouring out the 
bitumen from a bucket when he came to the open edge of the 
unfinished boarding; he fell over carrying the bucket with him and 
received what were described as ‘‘ appalling injuries,” assessed by 
the trial Judge at £18,000. 

On these facts the trial judge and the Court of Appeal held that 
Andmac were clearly liable as the plaintiff’s employers both at 
common Jaw and for breach of regulation 80 of the Building Regula- 
tions 1948. Newtons were liable because their employees had left 
work without taking any precautions against an easily foreseeable 
danger; they neither put up a barrier of any kind nor warned 
Andmac’s men that they were going. Sellers L.J. described this as 
an act of callous indifference. 

Pontins were also held to be Hable to the plaintiff, primarily 
because they had assumed the overall organisation of the job and 
had not parted with control of it to anyone. Their engineer, 
Mr. Armistead, had directed when and where the work was to be 
done and on occasions had given orders how it was to be done. 
He accepted that it was his duty to co-ordinate the activities of 
the various sub-contractors on the alte, all of whom with two 
exceptions (including Andmac but not Newtons) were to supply 
labour only. It is not often that in an action for negligence a 
plaintiff succeeds in establishing a new head of liability under the 
general principles of Donoghue v. Stevenson*; but the broad 
ground of Sellers L.J.’s judgment is that on the facts of this case 
both Newtons and Pontins were under a duty to the plaintiff to 
apply their minds to the dangers that would arise in the course of 
the work and they failed to do so. 

The analogy with the threefold duty of care as between master 
and servant is obvious. Pontins’ primary responsibility was to 
co-ordinate—in other words to organise a safe system of work 
exactly as it would have been if everyone on the site had been 
employed directly by them.* They also had a duty to provide 
proper equipment, for example something to erect as a barrier round 
the hole in the roof when necessary, or at very least to see that 
Newtons did so. (It was not argued that they were under any 


3 [1082] A.C. 568. 
4 Wilsons end Olgde Coal Oo. v. English [1988] A.O. 57. 
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separate duty to provide a safe place of work; though a head con- 
tractor might in any of these cases be liable within Hmits under the 
Occupiers’ Liability Act.) 
There is also a clear suggestion that the court would have been 
if necessary to hold Pontins vicariously liable for the 
negligence of Newtons. 
It was said in argument, and I think rightly, that the 
Newton men were as nearly servants for the time being of 
Pontin, using Pontin’s material and laying it as Pontin desired, 
as could be found short of their being held to be their temporary 
servants. It was not pleaded or contended that the Newton 
men should be treated as tempor servants of Pontin, 
although so to have treated them might have fitted in much 
better with all the statutory provisions and regulations for 
safety. As Mr. Clothier submitted on behalf of Andmac, the 
larger unit, as is to be seen in the case of large main contrac- 
tors, employing a labour force directly of skilled and unskilled, 
are better able to meet the obligations as to safety and welfare 
which statutory provisions and reasonable care demand. Co- 
ordination where there are multiple trades (even only a few) 
and varying activities on the one site seems essential for 
safety. This falls on the main contractor, who can 
allocate work and. responsibility between sub-contractors.” * 


Similarly, Edmund Davies L.J.: 


** Had Nowton’s men been in the direct employment of Pontin 
there could be no doubt as to the Hability of the latter. Having 
regard to all the circumstances, does the fact that Newton 
were independent contractors relieve Pontin of all respon- 
sibility ? a judgment, it does not.” * 


After all, it is difficult to say that the enterprise they were engaged 
on was less hazardous than that of taking flashlight photographs in 
a cinema ’ or thawing a pipe with a blowtorch.* 

Again, as in the master and servant cases, both the test of 
control and the test of integration were mvoked im the present case. 
The court accepted that where a number of men were working 
together it was plamly desirable that responsibility for safety pre- 
cautions should be firmly placed on the head contractor who was 
in the best position to discharge it. In this case the plaintiff was 
an employee of a sub-contractor, but there seems no reason to 
suppose that the result would have been different if he had been a 
self-employed workman or, for example, one of the two partners 
who traded together as Andmac. If the realities of the situation 
are looked at, such a workman who comes on the site with nothing 
but his own personal tools is very much in the position of a servant 
except for the manner in which he is paid. Ever since Matthews 


'S Per Sellers LJ. at p. 8L 
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v. Kuwait Bechtel Corporation ’ it has been clear that the servant 
could sue for personal injuries in contract as well as in tort; there 
seems no good reason why the socalled independent contractor 
should not be able to sue in tort as well as in contract. ° 


A somewhat similar situation arose in Donaghey v. P. O’Brien 
& Co., but here it fell to be considered in the context of the 
Building (Safety, Health and Welfare) Regulations 1948. The 
plaintiff had been working on the roof of a hangar which was 
covered with asbestos sheets, some of which had been removed. In 
order to move another, he stood with one foot on one of the purlins 
and the other on the sheeting. No ladders or crawling-boards were 
provided and when the sheet he was working on came free the 
plaintiff lost his balance and fell through the open space to the 
ground. 

Here again the plaintiff’s immediate employers, the first defend- 
ants, were clearly in breach of their duty under the regulations 
but were uninsured and insolvent.“ They were sub-contractors to 
the second defendants, who were in turn working for the main 
contractors on the site. James J. at first instance held that the 
second defendants were not negligent at common law (because the 
necessary equipment was available on the site and the first defend- 
ants’ foreman allowed their employees, including the plaintiff, to 
work without using it); and this was not challenged on appeal. 

The House of Lords held in the end (reversing the Court of 
Appeal) that on the facts there had been a breach of regulation 81 
(8) '*: but the plaintiff could only recover if the second defendan 
had been under a duty to comply with it. -oo 


This depended on the interpretation of regulation 4: 


® [1959] 2 Q.B. 57; and see Govett v. Radmidge (1802) 8 Hast 02. 

10 Indeed, he may fail in contract where he could succeed in tort: see Quinn v. 
Burch Bros. [1066] 2 W.U.R. 480, 1017 (0.A.). 

n peer swish. 1170 (O.A.); sub nom. hoy Y. Boulton d Pan] Lid. 

3 W.L.B. 890; [1967] 9 All E.R. 1014 J 
11 §.1, 1948 No. 1145; Redgrave, 20th od. p. 470. 
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sikou lania P. O'Brien & Oo. are without funds and were not 
insured, tho a t will only recover compensation for the serious injuries 
he received 1 succeeds in this appeal, It is perhaps a matter which 
should receive consideration by the ture whether employers who em 
men to do work of the character of that on which the a —— 
should nob be required to insure against claims of the na brought by 
appellant, for in the absence of insurance an injured workman may not get 
the compensation to which he is entitled.” 
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“ It shall be the duty of every contractor and employer of 
workmen who is undertaking any of the operations to which 
these regulations apply . . . (ii) to comply with such of the 
requirements of tions 81 to 88 .. . as relate to any 
work, act or operation performed or about to be performed by 
such contractor ar employer of workmen.” ¥ 


Were the second defendants “ performing ” the work? As in 
McArdle v. Andmac ** they had several gangs working under them 
and if anyone was in overall charge of the operations it was their 
foreman. Although their foreman in evidence had said that he had 
left the details of the work to O’Briens’ foreman ‘* because he was 
a qualified man to do the job as regards sheeting,” the House never- 
theless held that the second defendants had not divested themselves 
of control of the work and accordingly they were “ performing ” 
it. This was in fact the exact ground on which Pearson J. had 
decided Mulready v. Bell.’ In that case however the Court of 
Appeal had held that the superior contractor could never divest 
himself of his responsibility under regulation 4 (ii) by sub-con- 
tracting the work. This has been disapproved and the liability of 
the head contractor will now depend on whether the terms of the 
sub-contract do or do not permit him to supervise the sub- 
contractors’ operations from the point of view of safety. This test, 
even if in a sense more realistic, may well be more difficult to apply; 
once again such terms are likely to be implied rather than express 
and will require to be spelled out from the evidence of the persons 
Involved as to how they actually organised the work. 

Although the wide interpretation given by the House to regula- 
tion 81 (8) is much to be welcomed (and is in striking contrast to 
many of the recent cases on section 14 of the Factories Act), the 
overall effect of the decision can only be to reinforce the current 
trend towards basing lability exclusively on the concepts of control 
and fault. In any event it will be of no assistance to the self- 
employed workman or to the independent contractor himself so 
long as the decision of the Court of Appeal m Herbert v. Harold 
Shaw Lid. remains."* If such men are injured at work, it may well 
be that their prospects at common law will be better. 


G. DE N. CLARK, 


AN IMPLIED CONDITION IN Moror-Car Hme-PUrCHASE 
THE ambiguity and uncertainty of the word “ condition,” as it is 
used in the law of contract, are notorious. In addition to the 
familiar distinction between conditions and warranties, English 


15 Toduced in the Construction (General Provisions) ations 1961, reg. 8; 
and the Construction (Working Places) Regulations 1966, reg. 8. 


16 [1987] 1 W.L.R. 856. 
a 1604 2 XE 117 (0.A.). 
18 2Q.B. 188. 
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law knows the more natural meaning of a condition as an uncertain 
event on the occurrence of which liability is conditional. The 
decision of the Court of Appeal in Bentworth Finance Lid. v. 
Lubert is of interest in that it rests on the discovery of an implied 
condition of this latter kind in a contract of hire-purchase. 

The plaintiff finance company had entered into a contract with 
the first defendant for the hire-purchase of a motor-car. The plain- 
tiffs delivered the car, but failed to deliver the log-book. The 
defendant consequently refused to pay any instalments under the 
contract, and neither licensed nor used the car. The plaintiffs re- 
possessed the car and sued the defendants for arrears of instalments 
and for damages on account of physical damage to the car which 
had occurred between the date of delivery and the date of repos- 
session. The second defendant was sued on his promise to 
indemnify the plaintiffs against loss arising out of their contract 
with the first defendant. The Court of Appeal decided against the 
plaintiffs on all their claims. The court held that there was an 
implied suspensive condition that the log-book should be provided 
and that in its absence the contract never came into operation at 
all. This conclusion clearly negatived any question of liability on 
the part of the defendant hire-purchaser. The court also held that 
on the construction of the contract of indemnity the indemnifler 
was not liable in these particular circumstances. . 

No great difficulty arises in relation to the opinion of the court 
that the production of the log-book is an essential element in the 
hire-purchase of a motor-car. There are limits to its importance : 
the log-book is not a document of title,” nor is it a document whose 
possession by a person other than the owner estops an owner who 
has consented to such possession from denying the right of disposi- 
tion in that other person.? But it has been established that the sale 
of a car without a log-book is, by virtue of the absence of the log- 
book from the transaction, not a disposition by a mercantile agent 
in the ordinary course of business within the meaning of section 2 
of the Factors Act 1889.‘ Indeed, the conduct of the defendant in 
this case in refusing to pay the instalments except on production of 
the log-book is little more than the conduct recommended to a pru- 
dent purchaser by a far-sighted Scrutton L.J. in 1922," and endorsed 
nearly three decades later by Denning L.J. in Pearson v. Rose & 
Young Ltd.* Even if there were neither dicta nor decided cases on 
the importance of the log-book in transactions involving the dis- 
position of title in motor-cars, it could hardly be doubted that the 


1 jor] 8 W.L.R. 878; [1967] 2 All E.R. 810. 

2 Under s. 1 (4) of the Factors Act 1880: Joblin v. Watkins d Rosevecre 
— Ltd, [1940] 1 AU E.R. 47. 

3 Ventral Newbury Oar Auctions Ltd. Y. Unity Finance Lid. [1957] 1 Q.B. 


871. 

4 Pearson Y. Ross & Young Ltd. [1081] 1 K.B. 275; Stadiwm Finence Ltd. V. 
Robbins [1968] 2 Q.B. 664. 

5 Polkes v. King [1928] 1 K.B. 202 at pp. 290-000. 

¢ [1951] 1 K.B. 275 at p. 289. 
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application either of the doctrine of The Moorcock" or of the test 
of trade usage would necessarily have led any court to imply a term 
relating to the log-book in a contract which was silent on the point. 

Easy as it is to see, however, that there must be an implied 
term in a contract of motor-car hire-purchase relating to the log- 
book, it would appear to be less simple a matter to determine the 
precise nature of that term. In the Bentworth Finance case Lord 
Denning M.R., with the unanimous concurrence of the Court of 
Appeal, regarded the term requiring the production of the log-book 
as a suspensive condition, or condition precedent, the failure of 
which entailed the result that “ until the log-book was provided, 
there was no contract of hire-purchase at all.” Presumably, there- 
fore, the Lords Justices considered the term implied to relate to a 
condition the non-fulfilment of which gave rise to liability on 
neither side. It is respectfully submitted, however, that to state 
the issue in this manner, without clarification, is likely to give rise 
to considerable difficulty. 

To some extent the difficulty arises from a lack of precision in 
the terminology of conditions precedent. There are at least two 
distinct situations, affected by vital differences in the respective 
rights and duties of the parties, in which it can be said that, accord- 
ing to the authorities, the failure of a condition precedent or 
suspensive condition prevents the contract from coming into opera- 
tion at all. This can be and has been used, for instance, to describe 
the effect of the phrase ‘ subject to contract,” the effect of which 
is generally held to be that no obligation arises at all, until a formal 
agreement has been entered into." When a provisional agreement 
is expressed to be subject to contract, it is trite law that either 
party may withdraw without making any effort towards entermg 
into such a formal agreement as the conditionally phrased qualifica- 
tion appears to envisage.’ But the statement that the failure of a 
suspensive condition or condition precedent prevents the liability 
from arising can also describe the situation where the parties, far 
from being under no obligation at all, are bound to await the out- 
come to see whether or not the condition is fulfilled, and even to 
facilitate the fulfilment of the condition to the extent to which it 
lies in their power to do so.!° In this type of case, the failure of 
the condition may no doubt lead to the result that the rights and 
duties of the parties are dissolved ab initio; but clearly the state- 
ment that such a contract never came into operation at all would 

It is submitted that, notwithstandmg the judgments of the 


7 (1880) 14 P.D. 64 

* Trans Trust §.P.R.L. v. Danubian Trading Oo, Ltd, [1952] 9 Q.B. 297 at 
p. per Danning i; OMiiingeorih v Backe [O9] 1 Oh at p. 111 
and pp. 114-115. But see Stoljar ın (1958) 69 L.Q.R. at p. 490 and Anson 
on Contract, 22nd ed., p. 1Q1n. 

* Chillingworth v. Esoks [1924] 1 Oh. 97; Anson on Contract, nd ed., p. 54. 

10 Mackay v. Dick (1881) 6 App.Cas, 251, 
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Court of Appeal, the suspensive condition in this case, that the log- 
book should be provided, must be regarded as belonging to the 
latter type of condition, where the parties are under some obliga- 
tion at the outset, rather than to the former. If the implied condi- 
tion that the log-book is to be produced were to be regarded as 
equivalent to the insertion of the phrase “‘ subject to contract,” 
this would mean that the signing and acceptance of the contract by 
both sides placed the finance company under no obligation to pro- 
ceed with the transaction until the log-book should become avail- 
able; on the hire-purchaser’s side, so to hold would have the 
consequence that the hire-purchaser of a car, the log-book of which 
had, for instance, inadvertently been left in the possession of the 
person from whom the dealer had purchased the car, would neces- 
sarily enjoy a locus poenitentiae which, until the log-book was 
actually produced, would enable him to repudiate the contract 
entirely, without waiting for a reasonable time for its production. 
But it is, surely, hardly conceivable that the Court of Appeal meant 
to suggest this; it would represent an unexpectedly revolutionary 
approach to the theoretical basis of the common law of contract to 
suggest that the completion of the formalities of a hire-purchase 
agreement before delivery had taken place resulted, unless the 
contrary were expressed, only in an mchoate contract which was 
binding on neither party. 

But even if the decision of the Court of Appeal that the contract 
never came into operation at all is not taken as denying the exis- 
tence of a limited obligation, binding the parties to await the 
fulfilment of the condition and to facilitate its fulfilment in so far 
as it lay m their power to do so, the judgment of Lord Denning 
M.R. would seem to imply still that the production of the log-book 
was not an obligation which normally rested on the owner. If the 
owner were regarded as implicitly undertaking to provide the log- 
book, then his failure to do so would be a breach, and the situation 
could not conceivably be described as being one where ‘“‘ there was 
no contract of hire-purchase at all,” since the hire-purchaser would 
clearly have a contractual right to sue for damages. But surely 
justice and principle both require that the owner should normally 
be understood to have undertaken to provide the log-book? The 
importance of the log-book in this context relates to its value as 
evidence of title. The obligation to make a good title in a con- 
tract of hire-purchase falls on the owner: both by statute and at 
common law he is taken to promise that he has a right to pass the 
property in the goods.** If the obligation to make a good title 
already rests on the owner, there can, it is submitted, be little 
rhyme or reason in exempting him from the liability for not pro- 
viding the evidence of title vital to the transaction. 


11 Pearson v. Rose d Young Lid. [1951] 1 K.B. 275 at p. 299. 


12 Karfow Lid. v. Pools 9 K.B. 251; Hire-Purchase Act 1965, a 17 (1). 
Of, the Sale of Goods 1808, s. 19 (1). 
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Were it not for the apparent insistence by the Court of Appeal 
that the contract never came into operation at all, it would, of 
course, have been easy to understand the reference to a suspensive 
condition in the sense in which that term is used with regard to the 
effects of failure of performance by the parties to a contract. The 
question whether such failure by one party releases the other 
party from liability can be posed as ane whether or not the perform- 
ance in respect of which the party in breach has failed was a 
condition precedent to the other party’s liability.” But in such 
circumstances there is no question of the contract not being opera- 
tive; the failure of performance is, after all, usually a breach of the 
contract.** If this is the reasoning which underlies the judgments, 
the simple and unexceptionable ratio of the decision would be that 
the liability of a hire-purchaser of a motor-car is, in the absence of 
contrary stipulation, conditional on the delivery of the log-book as 
well as of the car. It would be a suspensive condition of the 
contract that the log-book should be produced to the extent that 
the liability of the hire-purchaser only, and not the whole contract, 
would be conditional on the provision of the log-book. It is sub- 
mitted that, in view af the difficulty which results from taking the 
Judgments at their face value, the case is best interpreted in this 


way. 
A. R. CARNEGIE. 


Tur MORALITY OF ADVERSE POSSESSION OF LAND 
EARIIR this-year, a technical doctrine of the land law had the 
unusual) distinction of capturing the public imagination by achiev- 
ing some prominence in the national newspapers. The doctrine was 
that of acquisition of title to land by adverse possession, familiarly 
known as squatter’s title, and the case in which it featured was 
the Court of Appeal’s decision in Hayward and Another v. 
Chaloner, in which the Lords Justices made some trenchant 
criticisms of a successful claim to a squatter’s title. 

The claim was by a Nottinghamshire village rector, in his 
capacity as corporation sole, to title by adverse possession to a 
small piece of land used as an addition to the garden of the glebe 
cottages. The rector and his predecessors had had an oral tenancy 
of the land at a rent of ten shillings a year but no rent had been 
claimed or paid since 1940, the reason being that the landlords 
were staunch churchgoers and did not want to ask the church for 
money. The rector had arranged, though not formally contracted, 


13 Boons v. Hyre (ITT) 1 H.BI. 978; Hongkong Fir Shipping Co. Lid. v. 
Kawasaki Kisen Keisha Lid. [1962] 2 Q.B. 96 at Pp- 67-68, Diplock L.J.: 
Trons Trust 3.P.R.L. v. Danubian Trading Oo. Ltd. ] 2 Q.B. 207 at 


. 304, Denning L.J. 
14 —* failure is not necessarily a breach at common law: ses, 6. q., Cutter v. 
Powell (1795) 6 Term Rep. : 
1 [1967] 8 WLR. 1068; 7] 8 All E.B. 1%. 
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to sell the cottages, garden and the disputed piece of land to a 
motor-coach proprietor, tenant of the glebe cottages, whose activi- 
ties in covering the ground with red shale and erecting a Nissen 
hut on it caused the plaintiff landlords to sue for possession of the 
piece of land. The rector defended by claiming that, as more than 
twelve years had elapsed since the last payment of rent, the plain- 
tiffs had lost their title as a result of section 9 (2) of the Limitation 
Act 1989, which provides that a non-written periodic tenancy is 
deemed to expire at the end of its first period and that the landlord’s 
right of action to sue his tenant for possession shall be deemed to 
accrue then or on any later payment of rent. Section 10 of the 
1989 Act enacts that a right of action to recover land shall not be 
deemed to accrue unless the land is in ‘‘ adverse possession.” 

Prima facie, there would seem to be no answer to this defence 
and, indeed, Davies and Russell L.JJ. held that the defence suc- 
ceeded, the rector’s claim to a squatter’s title being established. 
Lord Denning M.R. dissented, principally on the ground that the 
tenancy had been granted to each rector personally and not to the 
corporation sole, with the result that the present rector’s five years 
was not long enough to bar the landlords, the rector bemg unable to 
add previous periods of possession by his predecessors since there 
had been vacancies in the living.* This ingenious argument seemed, 
with great respect to the learned Master of the Rolls, to be a non- 
starter on the facts of the case, as Russell L.J. convincingly 
demonstrated.“ 

All three Lords Justices, however, were critical of the claim to 
adverse possession, Lord Denning saying: ‘‘ All I would say is that, 
if the law does penalise good nature in this way, the sooner it is 
changed the better ’’*; while Russell L.J. spoke of “‘ the generous 
indulgence of the plaintiffs and their predecessors im title, loyal 
churchmen all, having resulted in a free accretion at their expense 
to the lands of the church.” $ 

It is not the province of this note to pass moral judgment on 
the facts of this particular case, but, looked at as an abstract 
problem, are there not good social reasons for retaining the concept 
of acquisition of title by adverse possession? It is worth remember- 
ing that the Law Reform Committee who, by a small majority, 
recommended in 1966 the abolition of acquisition of easements by 
prescription, nevertheless were unanimous in wishing to retain 
acquisition of title by adverse possession.’ Ninety years ago, Vice- 
Chancellor Bacon nicely balanced the pros and cons when he said: 


2 Within the 12 eae from the deemed determination: Sanders v. Sanders 
Nicholson v. England [1926] 2 K.B. 98. 

3 Gee Limitation “Act 1989, s. 10 (1) and (2). 

ree 8 W.L.B. 1068 at pp. 1074-1075 and 1080. 


at p. 1077. 
red at p. 1080. 
T Law Committee, 14th Report, Cmnd. 3100, 12-18. Of. 
of Criminal Law Revision Committee on Theft an Related O , Sth 


Report (1966) Cmnd. 2077, paras, 42 and 48, dealing with ‘theft ’’ of land. 
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“ There may, indeed, be cases in which that protection 
which the statute extends is hardly reconcilable with strict 
morality. Nevertheless, the law is estabhshed upon principles 
of the soundest public policy, to which, for the common good, 
private rights and interests must in all cases yleld; and it is 
unquestionably the policy of the law that it is better m all 
cases that rights, the assertion of which has been neglected for 
a long period of years, should be disregarded, than that a 
course of — goa conducted should be set at 
nought b captious chicanery to prevail 
the good th with w ey have been conducted.’ * 


It is to be hoped, — that the criticisms of the Court of 
Appeal will not lead to pressure for complete abolition of the con- 
cept of title by adverse possession, which fulfils a valuable social 
function. It may be, however, that the concept of adverse pos- 
session requires further definition so as to prevent time running 
where there is ignorance by a landowner of the facts (or law?) 
causing him to lose his title to a squatter. A start has been made 
in this direction in personal injury cases by the Limitation Act 
1968, which is, however, confined to ignorance of ** material facts 
ce a decisive nature.”?* Moreover, the provisions of the 1989 Act 

“ concealed fraud,” as widely interpreted,’® may prove a more 
— weapon against the squatter than perhaps originally realised. 
Nevertheless, the majority of the Court of Appeal m Hayward v. 
Chaloner '' were right in rejecting for various reasons any further 
extension of the dubious decision in Williams Brothers Direct 
Supply Ltd. v. Raftery ** ( digging for victory ” not inconsistent 
with owner’s plans to develop as future building plot—therefore 
digger not adverse possessor), which could only erode still further 
that certainty which should be of the essence of title, squatter’s or 
otherwise, to land. 

MICHAEL GOODMAN. 


WITCHCRAFT AND BIGAMY 


Tue defence of duress is so rarely encountered in criminal law that 
Salaca v. The Queen,! a recent decision of the Court of Appeal in 
New Zealand, may be of interest. 

The appellant, a Fijian, was unsuccessful in his appeal against 
conviction by the Supreme Court on a charge of bigamy. In the 
words of Turner J., “ all the facts necessary to support a conviction 
were incontestably proved and, indeed, were not disputed by 
counsel for [the] appellant.” * The only defence pleaded was 


8 a haters Ag Holland (1875) L-R. 90 Eq. 496 at p. 442. 
Act, s. 1, and Re Olark v. Forbes Stuart [1964] 1 W.L.B. 886. 
10 Soe Limitation Act 1000, s. 26, Rains v. Baston (1880) 14 Oh.D. 587 and 
Clark vV. Woor [1968] 1 W.L.R. 680. 
18 [1958] 1 — 159 (G. A). 


11 Jupra. 
1 71087] N.Z.L.E. 491. 2 Ibid. at p. 421, 
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duress and the basis of this defence was the appellant’s contention 
that Kasanita, the woman whom he had married bigamoualy, had 
threatened to enlist the assistance of a witch-doctor ‘f to do some- 
thing to him’? if he did not marry her. The appellant was, 
apparently, unable to describe precisely what he feared that the 
witch-doctor might do, the most he could say being that ‘“‘ I was 
frightened that something might happen to me.” * Two other 
Fijians, Kewa and Bula, gave evidence for the defence and they 
testified in somewhat vague terms to the power of ‘‘ the baddies ” 
to kill by supernatural powers which they (the witnesses) could 
not expla." This was the full extent of the evidence upon which 
the defence of duress was based. The trial judge (McGregor J.) 
directed the jury to disregard the evidence of these two witnesses 
but nevertheless allowed the jury to consider the defence of duress. 
It was rejected. 

The common law defence of duress has been codifled under the 
name of compulsion, in section 24 of the Crimes Act 1961. So far 
as relevant, this section enacts as follows: 


a — who commits an offence under compulsion 

— immediate death or grievous bodily harm from 
Ae ei staph ong E von eh 
Os ee ar ae eae Se ae 
threats will be carried out. . 


Subsection (2) contains a list of offences to which duress can never 
constitute a defence; bigamy is not one of them. These provisions 
avoid much of the uncertainty of the common law with regard to 
the nature of the defence of duress and the offences to which it is 
applicable. They provided a clear answer in the present case. 
There must, if the defence is to be successful, be ‘* compulsion by 
threats of tmmediate death or grievous bodily harm from a person 
who is present when the offence is commitied.’?* Kasanita, the 
person from whom the threats emanated, was of course present 
when the crime was committed. However, the appellant testified, 
her threat to enlist the assistance of a witch-doctor was uttered 
some time before the bigamous marriage was contracted. The 
lapse of time (the report does not state how long it was) was fatal 
to the appellant’s defence. Moreover, the Court of Appeal seems 
to have considered that the threats inherent in the practice of 
witchcraft were too vague and unsubstantial to be capable of being 
regarded as ‘* compulsion by threats of immediate death or grievous 
bodily harm.” The trial Judge would, therefore, have been justified 
in withdrawing the defence of duress from the jury. His direction 
was over-indulgent to the appellant whose appeal was dismissed. 
The issue was so simple and clear-cut that Turner J., who 


a Ibid. at p. 401. 
4 Ibid. at p. 421. 
s Ibid. at p. 422. 
6e s, 24 (1), Orimes Act 1961 (italics added). 
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delivered judgment on behalf of the whole court, found it unneces- 
sary to refer to the position at common law. He ignored the 
tempting similarity between the present case and Burton v. State 
of Tewas ‘in which a threat to lynch the accused the day before his 
bigamous marriage was not regarded as a threat of immediate 
death. There was no need to consider Attorney-General v. 
Whelan * which recognised duress in the sense of threats of death 
or serious personal violence as a defence to a charge of receiving 
stolen property. Nor was there any reference to the recent decision 
of the Court of Criminal Appeal in R. v. Gil.’ 

It is unfortunate that R. v. Gill was not mentioned because, it 
is submitted, the Court of Appeal in New Zealand has now in effect 
joined the English Court of Criminal Appeal in recognising as 
correct Professor Glanville Williams’s view of the evidentiary issues 
raised by the defence of dureas.’° In observing that the trial judge 
would have been justified in withdrawing the defence of duress 
from the jury, Turner J. pointed out that “ it must be reasonably 
raised by evidence before it can be availed of by an accused.” 11 
He apparently approved of the formula adopted by the trial judge 
in directing the jury that they should acquit the appellant “ if they 
were in any doubt about the matter.” = In other words, the 
accused who pleads durees as a defence to a criminal charge under- 
takes an evidential burden, but, the defence of duress having been 
raised in substance, the Crown bears the persuasive burden of 

it. This is surely correct and it may be assumed that 
the Court of Appeal in New Zealand has not merely endorsed the 
views of. Professor Glanville Williams but has also, albeit fortui- 
tously, preferred the direction of Oliver J. in R. v. Purdy ™ to the 
views expressed obiter by Lord Goddard C.J. in R. v. Steane.™ 

When directing the Jury in the present case, the trial judge 
emphasised that it-is the state of mind of the accused himself with 
which a court is concerned whenever the defence of duress is in 
issue.!* He therefore told the jury that it should ignore the evi- 
dence of Kewa and Bula, saying that what Fijians in general think 
about witchcraft and its effects was irrelevant. In.the opinion of 
the Court of Appeal this was a misdirection. The evidence of these 
two witnesses, vague and indefinite though it was, would have 
served to explain the state of mind of the appellant; it was there- 
fore admissible. However, since the defence of duress should not 
have been left to the jury at all, it followed that in spite of this mis- 
direction the appellant had been treated over-generously and the 
court was not persuaded on that account to allow the appeal. 

T 51 Tex.Cr.R. 196, 101 8.W. 296 (1907). eee 518. 
247 Or. App-R. 166; [1968] 1 W.L.R. 841; [1968] 9 All B.R. 
— sor Glanville illiams's views seo Criminal Law (2nd ed.), p. 762. 

1967] N.Z.L.R. 491 at p. 422. 

13 Ibid. at p. 4282. 
948) 10 J.O.L. 182 a . 186. 


1 [1947] K.B. 907 a "pl ; [1947] 1 All A.R. 818 at p. 817. 
5 i4 [1041] EB. T at p. 422 
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This case illustrates the narrow limits within which the defence 
of duress is allowed to operate by New Zealand’s Crimes Act. In 
his History of the Criminal Law Stephen considered that the only 
place for duress was by way of mitigation of punishment. Never- 
theless the Draft Code of 1879, in the preparation of which Stephen 
played a considerable part, accorded limited recognition to duress 
as a defence. The Draft Code is of course the precursor of the 
present Crimes Act in New Zealand and it is significant that section 
94 excludes duress as a defence from a wide range of serious 
crimes.'* What this case makes clear is that even in those instances 
where duress may provide an effective defence, its scope is very 
restricted. It will not avail an accused unless it is being exerted 
and operating on his mind at the time when the offence is being 
committed. Moreover, only ‘“ threats of immediate death or 
grievous bodily injury ” will suffice. In a country the inhabitants 
of which include primitive people still dogged by superstition and 
belief in the powers of magic one wonders if this is altogether 
realistic. To such people the threat of witchcraft carrying the 
power to kill by supernatural powers which the victims cannot 
explain or understand may well amount to a continuing menace at 
least as potent as “ threats of immediate death or grievous bodily 
injury from a person present. when the offence is committed.” 

R. A. CALDWELL. 


DELEGATION AND THE RULES OF NATURAL JUSTICE 


Tux New Zealand Dairy Production and Marketing Board has the 
power to sone dairy farmers, who may then supply their milk and 
cream only to the dairy factory in their zone. The zoning arrange- 
ments in the Northern Wairoa River area were due to expire m 
May 1988 and the thirteen-man Board appointed a committee of 
three of its members ‘* to investigate the question of supply between 
the two companies [in the area] and to report back to the board.” * 
The committee was unsuccessful in its efforts to effect an amalgama- 
tion of the companies and announced that it would hold a public 
hearing on a zoning application which had been made in January by 
one of the companies. Following a two-day hearing, the committee 
made a short report, consisting of the interested parties’ submissions 
and the committee’s recommendations but not including even a 
summary of the evidence (which had been recorded by the Secretary 
to the Board and which was available to the full Board had it 
wished to peruse it). It was not suggested “that any material 
point advanced on behalf of any of the parties before the committee 


1¢ By virtue of s. 24 (2) duress is nos a defence to, intor alia, treason, piracy, 
murder, attempt to murder, wounding with mtent, robbery, arson, and aiding 


or Taps. 
1 Joffe v. Now Peclend Dairy Production and Marketing Board [1967] 2 W. L. R 
186 at p. 140 (J.0.). 
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was omitted from the summary.” ? The full Board accepted the 
committee’s recommendations on the day it received them. 

Some farmers and the dairy company which stood to lose from 
the zoning order challenged it, inter alia, on the ground that the 
Board had acted illegally in delegating the hearing, the sifting of 
evidence and the making of recommendations to a committee, and 
In not considering all the evidence and submissions—it should not 
have relied simply on the report of the committee. The New 
Zealand Supreme Court and, by a majority, the Court of -Appeal 
rejected the argument. The Privy Council reversed the decision.? 

The parties accepted that the Dairy Board was obliged to act 
judicially * and the argument and judgments are strewn with refer- 
ences to ** natural justice ”; but the question may be asked whether 
this emphasis was necessary. First, there is the conundrum 
that the Privy Council held that, while the Board could delegate to 
the committees its judicial function of hearing and recording the 
evidence, it could not delegate to the committee the administrative 
function of making the decision. Here we have a neat reversal of 
the Denning dictum * that, while an administrative function can 
often be delegated, a judicial function cannot. Secondly although 
the question,’in accordance with natural justice ideas, was usually 
stated thus—were the parties “‘ given an adequate opportunity to 
present their case to the deciding body, namely, to the board ”’ P *— 
it could also be put in these terms—had the Board really made the 
zoning order?" (All agreed that the Board itself had to decide.) 
Grven the facts of the case—the committee’s conduct of the hearing 
was not criticised—these two questions seam to raise precisely the 
same issues. If so, discussions of natural justice become irrelevant. 


The Privy Council’s judgment makes the following points: 
1. The Board did not expressly authorise the committee to 
hold a public hearing on the zoning applications.’ 


The Board’s authorisation— to investigate the question of supply 
e . . and to report back ”— was in wide terms and the accuracy of 
this proposition (which was not considered in the courts below 


" 9; mee alao in the New Zealand Court of A ; [1966] N.Z.L.R. 78 at p. 

; p. 100 and MoGregor J. a4 p. 105. 

ses] NE Ten. 529; [1966] N.Z.L.R. 78; Cer hee ia ieee 

ow Zealand Deiry Board v. Okita Co-operatives D Co. Ltd. [1988] 
NEL 808 (O.A. AF The Board reserved the right to enge or to attempt 

this case in the event of an appeal to the Privy Ooundll, 6.g., 

[leas] NZL Bi ck 525, but it did not avail itself of this right. The 
Judicial Committee accordingly missed the opportunity to rule on the conflict 
between Nakkuda Ali v. Jayaratne [1951] A.O. 66 (J.0.) and Redge F. 
Baldwin [1964] A. O. 40. 
ë Barnard Vv. Nateonal Dock Labour Board [1958] 2 Q.B. 18 at p. 40 (C.A.). 
meas Oasthy 3 Bid ck p L.R. A 


+ ier) 9 Wa 186 ate. Mak Cf. Hardie Boys J.: [1965] N.Z.L.B. 692 at 
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may be doubted. In any event the Judicial Committee does not 
pursue this issue to its logical end: is it not suggesting that the 
committee hearing and recommendation were unauthorised and 
accordingly of no effect? It is difficult to see what other conse- 
quence the proposition could have and indeed the Privy Council 
does not suggest one, although, as will be seen, the proposition 
reappears at the end of the judgment. 
g. “In the discharge of its duty to act judicially, it was the 
board’s duty to ‘ hear ’ interested parties. ... [T]he board 
did not hear the persons interested orally nor did it see their 
written statements.”’ ° 


Again the logical consequence would appear to be an immediate 
finding for the plaintiffs. But the Judicial Committee did not take 
this step,?° left this argument in the air, and went on to consider 
the inconsistent argument that an adequate summary of the hearing 
would be sufficient. 


8. (i) “ In some circumstances it may suffice for the board to 
have before it and to consider an accurate summary of the 
relevant evidence and submissions if the summary 
adequately discloses the evidence and submissions. . . .”’ = 
But (ii) * [w]ithout knowledge of what evidence was in 
fact given, their Lordships cannot conclude that ”’ the 
evidence was adequately summarised.™* Indeed (iii) “ [t]he 
committee’s report did not state what the evidence was and 
the board reached its decision without consideration of and 
in ignorance of the evidence.” * Finally (iv) because of 
changes in the legislation, “‘ it is to be inferred that Parlia- 
ment deliberately refrained from giving the board power 
with the consent of the Minister to delegate any of the powers 
or functions entrusted to it... .” 1 


At (i) the Judicial Committee is, of course, casting doubt on its 
previous point: that the Board must hear or read all the evidence. 
It might be countered that it does not say that a summary would 
be satisfactory, but the inference is there to be drawn, and the 
judgment does not appear to stand on any other separate ground. 
Point (ii) suggests two questions: first, why were not the Secretary’s 
notes of the public heering available to the courts so that a realistic 
assessment could be made of the adequacy of the summary? 
Secondly, is the onus on the defendants to establish the validity of 
the order and the adequacy of the report? What of the maxim 


* Ibid. 

10 This reluctance—if such is be—is not ing when one considers the 
weight of Era for the propomtion that a judicial function oan in some 
circumstances be delegated; see, o. 9., North É. and MoOarthy J.: [1966] 


N.Z.L.R. 78 at pp. 88 and 96-08. 
11 11066] 2 W.L.R. 186 at p. 146. 13 Ibid. at p. 144. 
13 Ibid. at p. 1468 14 Ibid. at p. 145. 
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omnia praesumuntur rite esse acta? 4 There is the further fact 
that the parties accepted that no material pomt was omitted from 
the summary. Point (iii) raises even greater difficulties. The first 
half of the proposition is doubtless accurate, but to say that the 
Board acted “in ignorance of the evidence ” is, with respect, to 
ignore the evidence. First, three members of the Board had sat 
on the committee, had heard all the evidence, had deliberated on 
it and had produced the report.!* Secondly the problem in the 
Northern Wairoa River area had been before the Dairy Board for 
many years and its members were fully aware of the facts and of 
the various interests..' ‘There may be a question whether the 
members should act on such knowledge, but they were scarcely 
ignorant. Thirdly, the facts, ‘‘ the evidence,” were of little conse- 
quence so far as some of the issues before the Dairy Board were 
concerned. The Judicial Committee scores the fact that the repart’s 
one-sentence affirmative recommendation on whether there should 
or should not be a milk zone does not mention the parties’ evidence 
or submissions.** But, as was stressed by the Board and the 
judges below,’’ the Board’s policy is that ‘‘ the law of the jungle ” 
is a thing of the past: it will almost invariably reject arguments 
that there should be no zoning. The Board’s decision on this point 
was “‘ a matter not of individuals but of general principles.” °° In 
making point (iv) the Privy Council, like the judges in the courts 
below,”* pomted out that the previous legislation had allowed 
delegation, with the Minister’s consent, of, inter alia, the Board’s 
zoning powers. The new. Act, it was said, allowed no such dele- 
gation. With respect, this argument appears to be per incuriam, 
for section 48 of the Act expressly permits delegation, with the con- 
sent of the Minister, of “ any of [the Board’s] duties or func- 
tions.” ° Moreover what is the relevance of the point? The 
Minister was never asked to consent. 


4. In its concluding paragraphs the Privy Council telescoped 
the above arguments: ‘‘ The committee was not appointed 
by the board, nor was it asked by the board to receive 


18 Bee also McGregor J.: [1966] N.Z.L.R. 78 at p. 11L. 

it The Privy Council mentions this in its narrative of the facie but does not 
recall it at the relevant [1967] 2 W.L.R. 186 at p. 140. 

tT Hardie Boys J.: [1965] LLR ap at p. BAL, MoOarthy and McGregor JJ.: 
Te N.Z.L.B. 78 at pp. 99-100 and 110. : 

ae 2 W.L.R. 186 at p. 145. 

eG. cQ rd.: —— — 

20 Ibid. at p. 109. Bes JN "Z-R, B23 at pp. 696, 59. 
Note in this regard the distinction d — by Reid in Ridge v. Baldwin 
[1064] A.O. 40 at p. 72 between decisions which are primarily concerned with 
a particular individuel and those which are more affected by policy. This 


21 North P. and M a Mano Baus Ae 78 at pp. 88 and 95. 
31 The Dairy Production ad 1981 ( (in issue in this case) 
effected . amalgamation — aly were two separate boards 


oaea ilk We eto cad oat respectively. 8. 48 was taken from 
the marketing statute, but on its face, naw apples to radalta ka well. 
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evidence for transmission to it. The committee’s report 
did not state what the evidence was and the board reached 
its decision without S AOTAN of and in ignorance of 
the evidence. 

5. “The Board Hada uarie natan 
was under an obligation to do in arder to discharge its duty 
to act judicially. . . .” * 


The validity of the conclusion is dependent on the various proposi- 
tions which it incorporates and which are discussed above. The 
only point to be made here is that the propositions are independent 
of each other and cannot be used interdependently in an effort to 
sustain each other despite their several infirmities. 

More serious than the seeming lack of logic in the Privy Council’s 
judgment is its failure to state the rules which it is applying. It 
does not adopt an inflexible rule that a body which is obliged to 
act judicially must always itself hear or read all the -evidence. 
Doubtless precise rules cannot be established *; doubtless each 
case will turn on its special facts. But the Privy Council does not 
indicate when another procedure can be used; nor does it lay 
down the standards that procedure must adhere to: im what 
circumstances is a summary of the evidence enough; what must the 
summary contain ; may findings as to the facts and recommendations 
as to the appropriate decision be included; how should the full 
authority deal with its delegate’s summary and recommendations? 
Thus what procedure must be followed if a university disci 
authority uses a committee to investigate the facts and make 
recommendations to it? * Or if a local authority uses a committee 
to investigate and recommend on town planning matters? ** 
Or if a minister uses his department to enable him to dispose of an 
appeal? 7’ Or if a police promotion board asks one of its members 
to investigate the ability of police officers? ** Or to turn back to 
the facts of this case, to what extent do the following factors bear 
on a determination of the adequacy of the hearmg: the great 
experience and ability of the members, their knowledge of the 
particular case, the high policy element in the decision, the concern 
that the efficiency of the Board which is primarily an administrative 
body burdened with extensive obligations and pressure should not 
be seriously impeded? These factors (which were discussed in 
the Court of Appeal **) may not establish that the procedure was 


Pre cosa ed a Yao E. 188 as ihe eat Md 
N.Z.U.R. 78 at pp. 95-06, 
110 Galle v. Duke o OE Dad E.R. 109 n p. (C.A.). 


25 feo University of Ceylon Y. — [1980] WLR. 238 (J.C 

26 Of. Osgood v. Nelson (1872) L.R. 5 HL. 888. 

27 Cf. Looal Government Board v. Aritdge [1915] A.O. 120. 

28 Of. Devlin v. y tho joagmant ot MaC 828. 

i Siok with — aot aiwa 
wW successful attempt to get 
away from aa tie Paa — — i $ evilled administra- 
tive law in recent years. See also North P. at pp. 87-88. 
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adequate, but they surely should have been considered by the 
Privy Council. 

The preceding discussion does not necessarily lead to the conclu- 
sion that the Privy Council, in the writer’s opinion, reached the 
wrong decision; indeed, as the dissent of North P. in the Court of 
Appeal shows, there is much to be said for the decision. But, with 
respect, these conclusions do follow: first, the Privy Council has not 
indicated with any clarity or precision what rule or rules it is 
applying; secondly, it has not really analysed the difficult issues 
raised by the case; and, thirdly, it has not met the points made by 
the majority of the New Zealand Court of Appeal, which both 
judicial courtesy and judicial method surely demand. 

K. J. Kerra. 


MENTAL SHOCK AND THE AFTERMATH OF A THAIN DISASTER 

Ix Chadwick v. B.T.C.' the plaintiff claimed damages in respect of 
the mental shock and subsequent financial loss suffered by her late 
husband, C., as a result of his experiences during voluntary partici- 
pation m rescue operations at the scene of the Lewisham train 
disaster.” The defendants, whilst admitting liability to’ those who 
had suffered death or physical injury through the impact of’ the 
crash,* contested the present claim on two main grounds.* The 
first was that in all the circumstances of the case there was no duty 
of care to guard against the particular species of injury inflicted 
upon C. The second was based upon a plea of volenti non fit injuria. 
Waller J. held both submissions to be unsuccessful and in the result 
damages of some £1,580 were awarded. There will be no appeal 
agaist the judgment. 

In view of decisions like Ward v. T. E. Hopkins & Son Ltd.’ 
and Wagner v. International Ry.* the conclusion on the volenti 
issue was entirely predictable and does not warrant further com- 
ment. The conclusions on the other aspects of the duty issue were, 
however, somewhat more surprising and envisage a considerable 
extension in the scope of liability for physical or organic injuries 
which stem from disturbances of a purely emotional character. The 
first point to note is that C.’s mental shock appears to have been 
caused not so much by fear for anyone’s safety, but, rather, by his 


1 [1967] 9 All H.R. O45. 

4 The action was commenced by the husband and continued after his death by 
his widow I under the Law Reform (Miscellaneous Provisions) Act 
1984. The canse of death was in no way connected with the incident which 
formed the basis of the — 

3 A sum in excess of £800, id as compensation to injured pas- 
sengers and the dependants of those e who died. a ie the crash. 

t The defendants also submitted, inter elia, that there was insufficient proof 
of a causal connection between C.'s experiences at the soene of the disaster 
and the sub Ps oa ai 

ë [1050] 8 All E.R. %85. 

* 292 N.Y.Rep. 176 (1921). Both decisions were cited by Waller J. 
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observing the gruesome aftermath of a disaster and, in particular, 
the dead body of a small child to whom he was completely un- 
related.’ Although the argument was not advanced by the 
defendants it has nevertheless been suggested elsewhere * that there 
is simply no duty of care to guard against the infliction of mental 
shock through the emotion of grief as distinct from fear. The 
purported distinction is admittedly as arbitrary as it is tenuous, 
but it does appear to have the support of several Commonwealth 
authorities * which were not cited in the present case. Moreover 
the only English cases allowing recovery for shock sustained through 
grief are based upon a process of reasoning which is now commonly 
accepted as being erroneous.’° Apart from this point it would 
also be true to say that the awarding of damages for shock stemming 
from anxiety over the well-being of a total stranger is, in itself, a 
new development. Hitherto the vast majority of successful claims 
have involved some form of family relationship between the person 
suffering shock and the person negligently placed in a position of 
danger.‘ Indeed the defendants submitted that as a matter of 
Jaw recovery was only possible where the shock emanates from 
fear for one’s own safety or for the safety of one’s children. 
Waller J. held that such a conclusion was neither dictated by 
authority nor desirable in principle. 

Whilst the decision allowing recovery on the facts of the case is, 
perhaps, sound, the actual reasoning adopted to justify it is certainly 
open to criticism. In the relevant part of his judgment his Lordship 
said }*: “ I am inclined to think in this case that if the defendants 
had thought about it, they ought to have foreseen the possibility of 
a rescuer suffering from shock, but in my view it is sufficient to say 
that shock was foreseeable and that rescue was foreseeable.” The 
italicised part of the above passage requires further amplification 
since it contains the ground upon which the decision was ultimately 
based and what appears, with respect, to be a fundamental error 
of reasoning. Waller J. appears to be arguing that since the 
defendants ought to have foreseen both the presence of a rescuer 
who might be physically injured and the mfliction of mental shock 
upon someone (semble, a passenger), they were therefore liable to 


-4 


Cf [1967] 2 All H.E. O45 at p. 948. 
Fleming, The Low of Torts (Bri ed.) at p. 161; Béreet, The Lew of 
Toria (cd ei) at 


AE Tishing Co. [1958] 4 D.L.R. 577; Chester v. Was 

(1980) 63 C.L.R. 1; Finbow v. Domino (1957) 11 D.L.B. (24) 

10 Bee Owens Y. Liverpool 1 K.B. 804 (oriticised by Fleming, 
op. otf, at p. 158); Sohnetler T hovit [1960] 1 AU B.R. 169 (oriticised 
by Street, op. cit. at p. 148). 

11 Of. Boardman v. Sanderson [1964] 1 W.L.R. 1817; Hambrook v. Stokes [1925] 
1 K.B. 141. See also King v. Phillips [1988] 1 Q.B. 429. 

12 Some sup for his Lordship's view is to be found in Dooley v. Cammell 
Laird d mag [19851] a e a an 271, where the operator of a defective 
crane —— caused by fear for safety of a fellow 
employee, Dko- cane wae iE, however, cited in the judgment. 

13 [1967] 2 All H.R. 945 at p. 952. 
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the rescuer, C., irrespective of whether or not they ought to have 
foreseen that a rescuer might suffer mental shock.** This reason- 
ing was supported by a reference to Hughes v. Lord Advocate }* 
which was cited as authority for the proposition that where- the 
broad category of risk is foreseeable it is irrelevant that the precise 
steps by which the risk materialises are unforeseeable. 

His Lordship’s conclusion does not, with respect, follow from 
the premises since Hughes v. Lord Advocate does not dispense with 
the need to establish objective foresight of the broad category of 
risk run by the plaintiff or by a class of persons of which the plain- 
tiff forms a part. The decision does not enable a plaintiff to build 
upon the real or hypothetical breach of a duty of care which was 
owed to someone else. In short a mmimum prerequisite of liability 
in the present case was a clear decision to the effect that the inflic- 
tion of mental shock upon a rescuer ought reasonably to have been 
foreseen. As was indicated above Waller J. mclined to the view 
that this was foreseeable, but preferred to base his decision on other 
grounds. 

Although his Lordship’s view on this particular issue was to 
some extent supported by medical evidence,** it is not, of course, 
the only possible one. Thus it may be contrasted with, for example, 
the views expressed by the High Court of Australia in the leading 
case of Chester v. Waverley Corporation.’ In the course of his 
judgment dismissing the claim of a mother who had suffered mental 
shock through observing the removal of the dead body of her 
daughter, from an inadequately guarded street excavation, Latham 
C.J. said **: “ It is, however, not a common experience of mankind 
that the spectacle, even of the suddem and distressing death of a 
child, produces any consequences of more than a temporary nature 
in the case of bystanders, or even of close relatives who see the 
body after death has taken place.” 1° The contrast between the 
respective opinions of Waller J. and Latham C.J. only serves to 
indicate that the solution to the question of what ought to have 
been foreseen cannot be determined by logio alone.?* In the con- 
text of Chadwick v. B.T.C. the solution depends, rather, upon 
whether the risk of a rescuer suffering mental shock is a risk that 
can properly be regarded as mcidental to the activities of railway 
authorities, or, for that matter, of coach, ship or airline operators. 
Since clear evidence of physical or organic injury is always required 
there is a great deal to be said for an affirmative answer. 


C. J. MLER. 
14 Cf, baie at 951—952. 
15 [1968] A 0. O87. 
16 Cf. ios?) 2 Al WR. B45 at p. 949. 
17 (1989) 62 O.L.B. 1. 
18 Ibid. at p. 10. 
19 EE W. Bm ‘Reasonable Foresight of Nervous Shock ’’ (1956) 19 M.L.B. 478; 
W. Smith, 80 Va. L. Rev. 198 at pp. 225-226 esp.; 64 A.D.R. 2d 100 at 


20 Be Waube v. Warrington, 258 N.W. 497, 98 A.L.R. 804 (1988). 


REVIEWS 


JURISPRUDENCE. By B. A. WOBRTLEY, 0.3.zE., LL.M. (Leeds), LL.D. 
(Manchester), Professor of Jurisprudence and International 
Law in the ayaa of Manchester. [Manchester University 
Press and New York: Oceana Publications Inc. 1967. 478 
and xxi pp. 68s.] 


AurnougH this eagerly awaited book bears the stark title Jerisprudence, it 
is no ordinary textbook in the field of study known in the common law 
world by that name, but rather the personal testament of Professor Wortley, 


account, for it is the antithesis of the no-value-Judgment trend prevalent in 
contemporary juriste thought. We are told that much of the text is 
dertved from articles published tn numerous journals, English and foreign, 


chapter is an incisive attack on anarchism as the 


Part 2, “Sources of Legal Rules,” lists the more important material 


work was thought to be out of date. Part 8, “Types of Legal Rules,” 
discusses what are more generally called the sources of law. We did not find 
the chapter on Custom very clear—what book is?—on the question of general 
custom in English Jaw. It is said that general custom must be tmmemorial, 
but then it is said that constitutional custom (mainly the manner in which 
Parliament legislates) is not necessarily immemorial The only general non- 
mercantile custom instanced is primogentture before 1926, but this had long 
been tncorporated into the body of case law and statute law. No doubt 
custom was the source of the law of primogeniture centuries ago, but in 
what sense was primogentture still custom in 1925? Perhaps we should use 
the word “custom” for the source or law-creating agency, and “ 
law” for the product. The chapter on Judical Precedent (“The Custom of 
the Courts”) contains useful short comparisons with Homan law, French law 
and the United States Supreme Court. The discussion of precedent in the 
House of Lords is, of course, modified by Lord Gardiner’s practice statement 
of July 1966, which is given in an Appendix. Less attention is paid to the 
problem of finding the ratio decidendé, tt being suggested that this question 
can usually be settled by looking at the pleadings. 

An account of the Jaw-making procedure of Parliament is followed by a 
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chapter criticlsing Austin’s theory of sovereignty. One weakness of Austin’s 
command theory ig shown to be the subjective nature of “pain” or “evil” 
Professor Wortley regards States as being limited by International Law. So 
by International Law they are, but is this doctrine accepted by Engish 
law as limiting the powers of Parllament? If so, how and when did this 
acceptance take place? With regard to Engish Jaw, the statement (p. 180) 
that the sovereign incurs liability under the Crown Proceedings Act 1947 
is not true if the sovereign is Parllament—this is a confusion between two 
different meanings of “sovereign.” 

An unusually. large proportion of the book is devoted to topics falling 
broadly under the heading of International Law; indeed, two parts, “ Types 
of Legal Orders” and “Fundamental Values and their Protection by Laws 
Human Rights,” take up nearly half the book. The supremacy of Inter- 
national Law may come—probaebly must come—eventually, but that can 
only be when it is recognised by municipal legal systems, which between them 
created modern International Law. The process is something Hke the reverse 
of the changed relation between Parliament and the independent members 
of the Commonwealth. That supremacy cannot be demonstrated by referring 
to International Law itself, nor do I think that the Nuremburg trials can be 
relied ‘on as an authority for this doctrine.. , It is probably my feult—having 
been brought up on those anarchists, Hall and Lawrence (of. p . #2)—that I 
am not convinced by the eloquent historical argument on — 
Law as a Basis of World Order” (Chap. 8). Our courts do not eren 
recognise treaties as a source of Engtiah law. Lord “Gardiner has expressed 
the same opinion in the House of Lords as his predecessor, Lord Kilmuir, 
that if Britain joins the European Economic Community the legal conse- 
quences will derive their validity ‘from an Act of Parliament, which cannot 
bind itself for the future. The section in Chapter }, “Devices to prevent 
clashes between Legal Orders”, shows how far there is to go before the 
supremacy of International Law over States is anything like the supremacy of 
Parliament and the courts over local authorities. The tardy acceptance by 
the United Kingdom of the jurisdiction of the European Court of Human 
Rights (Chap. 15) was not only voluntary but also temporary. 

Professor Wortley has many valuable things to say which cannot be 
enumerated in a review. It is interesting to see such prominence given to 
Sir Thomas Erskine Holland, who—like Professor Wortley—was equally 
eminent in Jurisprudence and in International Law. Hollands Jurisprudence 
was the staple fare in my undergraduate days, though Brierly’s description 
of it forty years ago as “the most successful book on Jurisprudence ever 
written” must sound strange to the modern reeder. Professor Wortley’s 
chapters on Human Rights deserve to be, and will be, widely read, and it 
is fitting that they ahould form a prominent feature of this book. Many law 
teachers, as well as students, will share the learned author’s enthusiasm 
for the subject My own private view is thet the battle has been largely 
won, and that the time has now come when more attention should be paid 
to duties. E A E e iad 
regard to his PAE E S E R E S The moral 
is pointed by the opening chapters on order and rules and the concluding 
chapters on Justice. The moral might also have been pointed by reference 
to Hohfeld’s analysts of legal relations, but the discussion of this is scarcely 
helped by the “short sally into the field of Aristotelian logic.” `- 


society. Professor Wortley, for the benefit of those who are not privileged 
to know him, identifies himself with the idealist school, and quotes Lord 
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Devlin as saying that “no society has yet solved the problem of how to teach 
morality without religion.” Some queries on minor points present . tbem- 
selves. In the section on “Objects of Punishment” is not too much reliance 
placed on material that is thirty years old? In the section on “% Superior 
Orders” would not the student expect some discussion of crimes in municipal 
law, such as murder, as well as wer crimes? Is the liability of a soldier 
necessarily the same in both cases? If in relation to Nad laws Lon Fuller 
suggested in the Harvard Law Review (1958).that “retroactive legislation 
is useful here ”—which sounds more like Hart’s view—is this consistent with 
Fuller’s considered view expressed in The Moralty of Lave (1964)? 

To return to the book as a whole, Professor Wortley has given us an 
original, learned and unusual book, which is more likely to provide a stimulus 
to law teachers and advanced students for thinking along unaccustomed 
lines than a manual for undergraduates. 

O. Hoop Parmurirs. 


Tue AMERICAN JURY. By Harry Katven Je. and Haws ZEISEL. 
: Little, Brown & Co. 1966. x and 559 pp. (including 
index). £5 10s. net.] i 


Tuıs book should mark the start of a new era in legal research, and in legal 
publication. It provides a brilHant foretaste of the law book of the immediate 
future, setting new standards of thoroughness of preparation, diligence of 
execution, and clarity of exposition. It adds more to the understanding of 
its subject-matter then a whole library of the woolly amalgams of individual 
speculation, private recollection and personal prejudice which have hitherto 
passed for the sociology of law. Its scope is however a little more limited 
than its title might lead one to expect, since it only deals with one facet of 
the criminal jury in the United States. Another comparable volume will 
deal in the sarne way with civil juries, and others will deal in greater depth 
with more particular issues. This book mentions merely incidentally the 


exetcised. 
Thus of the fifteen major crimes, in only one, murder, were juries waived 
in less than a quarter of the cases. A further crucial difference is that in 
only eleven states is the judge allowed the latitude for summary and com- 
mentary on the evidence that be has here, and in only two of those eleven 
is that latitude exercised more than half of tbe time. Then in many -states 
the jury plays some part in determining sentence, and in most where the 
question of a death penalty arises. The law too is significantly different on 
t jury issues as imputed intent and insanity. Two examples will 
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serye to dramatise the difference between jury trial in the United States 
and in the United Kingdom. Thus, im one case where a woman was accused 
of knifing her paramour, it appears that there was an all-female jury. And 
in another, the jury, after. acquitting a man charged with the rape of his 
ten-year-old daughter, there having been two previous failures to agree, 
actually took a colléction for the accused, and gave it to him afterwards. 
This book must therefore be Judged simply upon the basis of its achieve- 
ment “in what it set out to do, that is, to present a comprehensive and 
comprehensible account of the reasons for disagreement between Judge and 
jury in criminal trials in the United States. As such it is a complete 
success. The method involved a large, effectively self-selected, sample of 
Judges keeping a continuous check on cases tried before them. The -sample 
was corrected and croes-checked in various ways, and although not perfect, 
all proper reservations are made in the conclusions drawn. In presenting 
thelr work, the euthors combine both the explanations for disagreement 
given by individual Judges in particular cases, and an overall statistical 
analysis. In this way scientific validity is combined with literary vitality. 
Most chapters begin with the individual explanations to Justify the'statistical 
categories, they then express the results in tebular form, and finally draw 
from them whatever conclusions can be justified. A minor complaint here 
ig thet the authors tend to re-express each table in inevitably turgid prose, 
— for the benefit of those congenitally unable to relate columns 
rows of figures to their headings. The prose is in fact generally rather 
aut, Put at least avoids the constipation of so much writing in this field. 
ton is. sometimes a little erratic, and thus the total elimination 
Gf namak ia 
the Homicide Act 1957 retained capital ._punishment only for those shooting 
police officers in the course or furtherance of theft. It is perhaps a measure 
of the difference between our cultures that the authors find it necessary to 
explain their allusion to the maxim of Cacsar’s wife, but are content to leave 
a reference to the Jean Valjean complex without any further elucidation. 
Conclusions are so far qualifiod that there is little scope left for disagree- 
ment. Time and again fhe question raised by an initial statement is imme- 
diately settled by a subsequent one, Two general, and one particular, doubts 
remain. It was felt that the authors did not allow sufficiently for the 
distorting effect of the presence of the jury upon the trial Itself. Thus if a 
trial were really by judge alone, the judge might In fact decide it differently 
from the way in which he believes after a jury trial that he would have 
decided it, had he tried it alone. Secondly, the apologia for the extreme 
under-representetion of cases from the South in the sample was not ‘com 
pletely convincing. The particular, and not completely unconnected, point 
is a certain unease at the authors’ failure to analyse the sample by reference 
to coloured victims despite several indications in the judges’ explanations 
that Mila he A pet 
analysis of cases where the victim was a policeman. This failure may, as 
the authors recognise, have a seriously, distorting effect on the very short 
section devoted to crime in the negro sub-culture as it is described. 
z The book is produced to the higbest standards, and misprints seem to 
have been eliminated altogether. The only sip noticed was the insertion of 
North Dakota in the second column of Table 104 in the place of North 


Carolina. . Cotta Tarren. 


Law RELATING TO NucLEsR Enercy. By Harry Street and F. R. 
Frame. don: Butterworths. 1966. 820 pp. (including 
index). ice £5 10s. | i 

Tax importance of the development of nuclear energy to our society certainly 

needs no stressing, and it is all too clear that this development gives rise to 
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many legal issues of a novel and indeed unprecedented character. This new 
branch of the law, notwithstanding a whole series of important statutes, 
has been hitherto somewhat neglected by lawyers in this country. A new 
textbook in this field is therefore tmely, and the present work is admirably 
adapted to meet the needs of both lawyer and administrator alike. 

The book is extremely comprehensive, covering fully both the organisa- 
tonal aspects of the subject, and the many different forms of Hability which 
may result from the use or exploitation of nuclear energy, whether in nuclear 
installations, nuclear ships, or by way of the use or transport of radioactive 
materials and whether Hebility arises from operations occurring in this 
country or abroad. 

From the point of view of the legal practitioner, Chapter 4, dealing with 
civil Hebility arising under the Nuclear Installations Act 1965, is Itkely 
to constitute the central feature of the book. The Act is subjected to a 
full and detailed analytical exposition, and the authors do not refrain ether 
from expressing their own opinions on doubtful questions of construction, 
or from making critical comments where necessary. For instance, the 
authors very rightly criticise the faflure of the Act to face up to the problem 
of liability to those unborn at the time of the occurrence. Section 18 (6), 
which provides for reduction of compensation in the case of intentional or 
reckless conduct by the plaintiff, is also subjected to justifiable criticism. 

The implications of an escape from a nuclear installation are so far- 
reaching that It is satisfactory that, as a result of the Brussels Convention, 
the matter is not now left merely to an insurance cover with a £5 million 
limit, but provision is also made for the possibility of claims being met out 
of public funds for which a sum of no less than £48 million has been set 
aside. 

English lawyers will also study with particular interest the portion of 
the book discussing the general problems which may arise in the case of 
liability not governed by particular legislation. The well-known incident 
which occurred in Holland tn 1958 is sufficient to, draw attention to the 
importance of this possibility of residuary liability, and it is fairly obvious 
from the discussion of the authors that this aspect of the matter still stands 
in need of a good deal of careful appraisal. Having covered reasonably 
adequately most of the main types of Habflity which are likely to arise, 
there does seem a case for further legislation to cover the realduary cases, 
rather than leaving these to be dealt with by the general common law of 
negligence and dangerous things and activities. 

The book also contains the full text of all the -relevant statutes and 
conventions, though unfortunately without annotations or cross-references 
to the text, which would have proved of some assistance to the reader. 

Altogether this new work may be warmly welcomed, and the claim of the 
publishers that it is obviously destined to become the standard work on the 
subject does not seem to be an overstatement ; 
Deans Lorn. 


Sources or Famy Law. By J. C. HALL, M.A., LL.B. Cambridge 
Legal Case Book Series. [London: Cambridge University Press. 
1966. xxiii and 514 pp. 60s. (cloth); 80s. (paperback). | 


Tms book is the third in the Cambridge Legal Case Book Series and follows 
hard on the heels of Professor Wilson’s admirable Cases and Materials on 
Constitutional and Administrative Law. Unlike that wide-ranging collection 
the present work restricts itself to a more narrow segment of materials. On 
the other hand, it differs from Turner and Armitage’s Oases on Oriminal 
Law, which began the series, by being a sourcebook of statutes as well as 
cases. Thus, the back of the bookjacket accurately describes its contents 
as an analysis of selected ceses and statutes in English family law. Why 


100 THE MODERN LAW REVIEW Vor. 81 


then is it claimed on the jacket’s flap to be “a comprehensive collection of 
cases, statutes and other materials”? One's excitement to sec whet these 
other materials are is damped when on looking into the book they emerge 
mainly as extracts from the (now dated) report of the Morton Commission 
and tables from the Criminal and Civil Judicial Statistics; the brief passages 
from other official reports and periodical articles amount to only eight or 
nine pages of text overall. Legal authors are ill served by publishers’ puffs 
which arouse unfulfilled expectations. This consumer’s grievance off his 
chest, the reviewer found the book a model of tts kind, within the author’s 
self-imposed limitations: the “sources” of family law to which the title 
refers are case and statute, and no better selection could be imagined than 
that made by the author. . 

Mr. Hall sees family law as embracing “certain parts of the general 
corpus of the law which have an especially close bearing on the family as 
such, either by postulating requirements for recognition of the union between 
its initial members or by determining ‘rights and duties between those 


art by-itself? The middle two-parts are concerned with the relationships 
of husband and wife, and parent and child, respectively. 

The cases are skilfully edited and the very brief linking headings and 
comments are always helpful. The author has not hesitated to divide ‘up 
the statutory material and intersperse the cases with the parts or sections of 
the Acts to which they relate. The reader is piloted adroitly through such 
dificult parts of the subject as the law of maintenance and property rights 
between spouses. Particularly’ successful is the arrangement of the material’ 
on parent and child where the mixture of public and private law usually 
presents special difficulties to both student and teacher. ` 

The weakest aspect of the book is its reluctance to refer students to 
the periodical literature: such articles as receive a mention are only a thiy 
fraction of the doctrinal’ writing which has been lavished on this subject in 
the last decade or so, nor are they always the most significant. Certainly the 
reviewer expects his students to read more widely than does this book. 
It'almost seems as if the author intended originally to include no references 
to doctrine. This would have been a consistent policy and in line with his 
avowed intention to provide only the “raw materials” and not a substitute 


e law of divorce. Re O. (A.)' 
] 1 WLR 648 (“the blood- 
to get more than the briefest 
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bigger and much more extenslve Webb and Bevan’s Source Book, although 
well spoken of by students who have used it, bas now unfortunately been 
overtaken by changes in the law, especially the reshuffiing of the pack of 
enactments which make up the Matrimonial Causes Act 1965. Hal will 
sell well, deservedly. 

L. Nevis Brow». 


Sovrnrianty WITHIN THE Law. ARTHUR Larson, C. WILFRED 
Jenks and Oruers. [Dobbs Ferry, New York: Oceana Pub- 
lications Inc.; London: Stevens & Sons Ltd. 1965. x and 
492 pp. (with index). £6 10s. net.] 


Tuis book is intended to be an intellectual sequel to The Common Law of 
Mankind by Dr. Jenks. The thesis is that international law has now reached 
a critical stage at which it needs to adapt quickly to the political fact that 
there is now a world-wide community of states and not a narrowly based 
state system related to Western dominance. Thus international law must 
broaden its intellectual foundations to fulfil the needs of a universal system. 
The purpose of the collective effort of Professor Larson and his collaborators 
is to examine the relation of law and sovereignty as a contribution to the 
problem of reaching a synthesis of ideas and basic rules of the various 
legal systems of the world. The emphasis is on the need to understand 
the relation between interna] systems of law and political thought and 
attitudes applied in external relations. 

The main body of the work consists of eighteen studies of types of law 
or national legal systems in relation to sovereignty and the rule of law. 
Quite apart from the broad theme of the volume as a whole and its general 
ambition, it must be sald at once that a number of the contributions give 
useful and interesting information not readily avallable elsewhere. This is 
true, for example, of the contributions on the “personal lawa” Jewish, 
Islamic and Hindu. However, certain of the contributions tend to be too 
short or banal to have much value except as “a part of the picture” A 
number of contributors are content to establish that the national system 
concermed has always had the rule of law and to say a little about the 
relation of national and international law and to leave the matter there. 
Thus the common law (pace Pound) had the rule of law as early as the 
fourteenth century and in Italy the principle of the rule of law can be traced 
back to Roman law (pace Cassese). The trouble with this type of approach 
ig that, since the formal attributes of the rule of law are universally clatmed 
(as this volume testifies), the formal requirements, though important as a 
sort of political “issue estoppel,” leave a great deel to investigate. South 
Africa satisfies the formal requirements: and so have all the Hberal demo- 
cracies which had colonial empires In which racial discrimination, forced 
labour and alavery existed. 

What one requires is an attempt to relate form and content. In the 
present volume the political aspects of the questions under debate are all 
too evident when it is discovered that the gap between aspiration and reality 
is only noticed in the case of Soviet, East European and Chinese law (as 
opposed to the law of Taiwan). Yet this gap is precisely what does require 
general analysis. Moreover, the nature of the aspiration accepted in the 
constitutional system is itself in need of adequate analysis. There js no 
reference in the volume to key questions such as racial discrimination, the 
availability of law to the masses, or the distorting and cancelling effect of 
internal and international power struggles on rule of law principles (contrast 
the Western reaction, or lack of it, to the 800,000 political murders in 
Indonesia m 1965-66 with the Russian wives issue in 1949). Racial integra- 
tion in the United States cannot rest solely on legal machinery and must 
depend on political measures (the negro community, it seems, has now drawn 
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this moral). In many societies the infrastructure requires development before 
the rule of law becomes meaningful for peasants at subsistence level who 
do not know the code law of urban élites and are not literate in any case. 
The studies under review should have entered on some of these issues—more 
particularly if synthesis is aimed at and not a mere extension of “ Western” 
or “ European Communist” perspectives to other states. Only Alf Ross and 
Kétard Tanaka approach the relation of law and politics incisively. Of the 
volume as a whole it may be said that it is e valiant and ambitious effort 
to promote internationalism, much preferable to the usual Pas Americana 
tracts under the rule of law rubric, but unfortunately limited in its 
perspectives. 


Jaw Browar. 


Tar New NATIONS IN INTERNATIONAL Law anD Drptomacy. Edited 
by Wittum V. O’Brien. Yearbook of World Polity. Vol. II. 
[New York: Praeger. 1965. xi and 828 pp.] 


Astax-Arrican LEGAL CONSULTATIVE COMMITTEE. RerPorT OF THE 
StxtH Session, Camo, 1964; SrvexTH Session, BAGHDAD, 
1965. [New Delhi: Secretariat of the Committee. iti and 
286 pp.; iü and 205 pp. | 

Tom large increase in the number of new states since 1947, the change in 

balance in the membership of the United Nations and the adoption of the 

Resolutions on Ownership of the Natural Resources of States and on 

Colonialism, together with advocacy for the adoption of the legal principles 

underlying the friendly releHons of states, have all drawn attention to the 

need to pay more than lip-service to the views of these newcomers to 


of the Yearbook of Worid Pokty consists of four esssys 
on independence and state succession (D. P. O'Connell); military servitudes 
and the new nations (Albert J. Esgain); United States recognition policy 

and U. H. Goebel)}—this paper takes up 190 of the 158 
pages of material and should be read with what appears in Whiteman’s 
Digest of International Law; and the new stetes and the United Nations 
(J. E. S. Faweett)—the Baghdad Session of the Astan-African Legal Con- 
sultetive Committee apparently paid great attention to this problem, but no 
report of their discussion appears in the account of the Seventh Session held 
in 19685. 

Dr. O'Connell points out that “concrete problems are to be solved much 
more by techniques of construction than by resort to abstract principles” 
(p. 40). This perhaps does not quite tally with his earlier comment that 
“once a problem arises and is solved, we have law willy-nilly, and when it 
is solved uniformly on a large number of occasions, we have a law that 
defies the efforts of the writers to negate it” (p. 9). Perhaps the link 
between the two statements Hes in the reminder that “the law that was 
apposite for the solution of the problems of the nineteenth century is not 
necessarily cogent for those of the present” (fbid.). 

Mr. Esgain’s examination of military servitudes is spoiled somewhat by 
his Cold War overtones. He adopts a line which suggests that bases on 
behalf of the “East” are acquired by infiltration, while those enjoyed by 
the “ West” result from agreement (p. 43). His bias comes out most clearly 
In footnote 2 of his paper, which is based on the New York Times: “The 
Russia that urged Indonesia to Invade West New Guinea has introduced 
into Indonesia, which had become a ‘virtual appendage of the Soviet bloc, 
even if an unwilling one,’ great numbers of technicians and military personnel 
to instruct and train the Indonesian armed forces in the use of the military 
equipment end armament ... with which Russia had provided Indonesia ” 
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(pp. 259-260). Despite this bias, it would be interesting to know whether 
the majority of western lawyers agree that “treaties that accord to a 
dominant state any military use of servient territory during a war with a 
third state have as thelr purpose a breach of the law of neutrality—a purpose’ 
that, being contrary to generally recognised rules of international law—is 
not a vaHd treaty object. Such treaties are void ab iattio, binding neither 
signatories nor third states. This ilegality exists as well for so-called 
negative military servitudes that would preclude servient states from taking 
the action required of them by the law of neutrality and the UN Charter” 
(p. 96). There is no reference to The Wimbledon, acquiescence or the 
Austrian State Treaty. 

The important thing that comes out of the survey of United States 
practice in the fleld of recognition is that this has now “become an ideological 
weapon... [and] a high degree of subjectivity has characterized much of 
modern United States recognition policy, in contrast to the tolerant objec- 
tivity enjoined by the original Jeffersonian theory of recognition” (p. 102). 
‘What ig more, insistence on willingness to accept international law is “ almost 
entirely confined to the practice of the Untted States” (p. 106), while, in 
so far as the new nations are concerned, “tts subjectivity has resulted in 
the accordance of recognition to new entitles that probably could not meet 
the traditional tests of statehood” (p. 207). According to Professor O’Brien 
and Dr. Goebel, American practice is so subjective that “a definition of 
‘sovereign state’ drawn empirically from contemporary recognition practice 
would, if the U.S. experience is typical, be so broad that tt might be necessary 
to give up the undertaking, and, instead, try to discover what kinds of 
entitles are clearly not states and cannot become states... . The trend 


in the realm of international relations as in that of law” (pp. 222, 228). 
Mr. Fawcett warns of the dangers for international organisetion inherent 

in the proliferation of tioy non-viable members, dnd produces some interesting 

figures (p. 248) to suggest that the new states are not nearly as cohesive 


Onè might have hoped that the Reports of the Asien-African Legal 
Consultatioe Committee might have furnished the practical and local counter- 
part to the generalisations and comments of Westerners to be found m World 
Polity. Unfortunately, however, the Reports are not reports of discussion, 


tests, the rights of refugees, and Afro-Asian attitudes to the UN Charter, 
the volume is almost exclusively devoted to nuclear tests, although there is 
a draft convention on duel nationality. This latter is reminiscent of proposals 
made elsewhere and suggests that this group qf new states is not so 
“ reforming” in this field as it might be in others. The indication of large 
numbers of reservations makes the absence of & report on the discussion 
the more unfortunate. 

In so far as nuclear testing is concerned, tt is interesting to note the 
statement that “as suficient evidence regarding the harmful effects of the 
underground test explosions of nuclear weapons is not at present available 
to the Committee, the Committee is unable at this stage to express any 
opinion on legality or otherwise of such test explosions.” In so far as 
other tests are concerned, the view was that, in the light of their harmful 
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to return, if he chooses, to the State of which he is a national and 
in this event it shall be the duty of such: State to receive him” 
In view of the constant assertions that one hears with regard to the alien 


ee a ee 
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L. C Gaur. 


——— Law IN AUSTRALIA. Edited by D. P. O'CONNELL. 
[London: Stevens. 1965. xliii and 608 pp. £5 10s.] 
Pzrorussoz O’Connell’s International Law in Australia is different from the 


preted and applied by” a particular state. Rather it is a collection of 
essays devoted to specific aspects of international law in which Australia 
has a special interest, or concerning which the writer feels that Australia 
has made some particular contribution. So much so that ons wonders at 
times whether a Httle chauvinism has not crept in when assessing ‘Australia’s 
t International conferences. 
One of the most fascinating papers is the editor’s opening contribution 
on the evolution of Australia’s international personality. This is an interest- 
ing account of the development of status, much of which is of general applica- 
thon to the entire Commonwealth. Dr. O'Connell suggests that “the correct 
explanation of the present conflict of prerogative functions in the Common- 
wealth is that a personal union of several Crowns has taken the place of 
one indivisible Crown. ... Should the’ United Kingdom become a Rep'ublic 
the Crown of Australia would remain unaffected legally, though it could hardly 
be expected to survive politically” (pp. 19, 22). His paper also contains a 


g 
-5 
2 


` Another paper which is of more than parochial interest is Professor Sawer's 
analysis of Australian constitutional law in relation to International relations 
and international law, which raises a number of issues which concern any 
federal state. He points out that “no state [in Australia] has ever claimed 
an independent voice m matters of bhigh international policy, such as defence, 
peace or war, and it is unlikely that any such claim would now be made” 
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(p. 88)—one cannot be nearly so sure about Quebec, at least in so far as 
relations with Frence are concerned. The federal issue has had its effect on 


remains poor (p. 47), with the Government sometimes using the federal 
dificulty “as an alibi for not committing the country to agreements when 
the Government dislikes the agreement on policy grounds but does not want 
to say so, whether for external or internal political reasons” (p. 47). Mr. 
Starke’s survey of Australia’s relations with the LLO. contains a useful 
table Murtrating this poor record (p. 129), and makes similar criticisms 
(pp. 115, 188-190, 180, 181). 

The Australian Ambassador to Belgtum discusses Australia’s UN com- 
mitments, but ft is submitted reads too much into Article 2 (5) of the Charter 
(p. 68), and tends to endow too much authority to the resolutions of the 
General Assembly (p. 74). In his comments on domestic jurisdiction he 
mentions the Western criticisms of forced labour in the Soviet Union (p. 84), 
but does not refer to the Russian wives issue in which Australia played 


The topic on which the United Nations might become increasingly 
concerned to Australia’s embarrassment is her own colonialism, for, as Dr. 
Castles points out at the very beginning of his paper on Australia’s overseas 


(p. 899). Dr. Castles’ third 


In so far as general issues of international law are concerned, Professor 
O’Connel’s comments on AustraHa’s coastal jurisdiction are of interest. 
This problem has been examined by the Supreme Court of Canada and 
there are many who would agree with the editor that settlement of the 
competing claims as between the federal government and the states will be 
settled on the basis of policy (p. 240), especially as “at the present time it 


internetional law of the sea upon disputed Federal/State cleims ... [and] 
the way a Court will approach the problem of maritime boundary will in 
the last resort depend upon Its attitude to federalism as a theory and system 
of government” (pp. 288, 291). 

Among the other contributions to the volume, Dr. Ryan examines problems 
of immigration, aliens and naturalisation and shows the way in which 
Australian immigration officials have used the “European language” require- 
ment even to keep out Europeans. Apparently an immigrant of less then 
five years may be deported if “he is a person who advocates the overthrow by 
force or violence of the established Government of the Commonwealth or 
of a State or of any other cwikixed cowntry .. . or is a member of an 
organisation which entertains or teaches” such doctrines (p. 477, italics 
added). It would be interesting to know whether this applies to those seeking 
to overthrow “Communist” or “Fascist” governments as well as those 
which the Australian authorities regard as democratic. A connected problem, 
that of extradition and asylum, is considered by Mr. Shearer, who suggests 
that the Australian courts would probably follow Soblen (p. 566). 
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The remaining pepers deal with security arrangements, air law, visiting 
forces, diplomatic immunities, alien property, and such financial matters 
as state borrowing overseas, Australian participation in organisations like 
the Colombo Plan, and her position in GATT. In commenting on the last 
matter, Professor Alexandrowlcs makes a point thet is of fundamental 
significance to the Commonwealth and to the cold war divisions of the world: 
“In the present period of anxiety within the Commonwealth of Nations 
caused by the progressive reorientation of the U.K. towards European 
economy it is more then ever relevant to realise in this part of the world 
that Britain is nearer to Europe than to Australia and that the latter is 
nearer to Asia than to Europe” (p. 114). 

International Law ta Austraka a useful compilation, but tts purpose 
is limited. There is still ample room for the definitive work on international 
law as applied and interpreted by Australia. In the meanthne, those who 
seck some idea of Australia’s role in a number of fairly obvious International 
legal matters affecting Australia will find it here. 

L. C. Gruey. 


Paarrs Law or Banxme. Seventh edition. By Maurice Mraran 
assisted by F. R. RYDER. don: Butterworths. 1966. 
lxiii, 658 and 60 pp. 96s. net. 


Paerr is now the only authoritative practitioners’ textbook on its subject, 
its excellent competitors, Hart and Grent, having faled to survive the war 
hiatus. New editons at fairly frequent intervals—on this occasion five 
years—are therefore very welcome. 

I attempted an appreciation! of Paget in 1945 when the fifth edition, 
the first not to be edited by Sir John Paget himself, appeared. All the 
subsequent editions have come from the able pen of Mr. Megrah who in the 
sixth of them carried through a redical reorganisation of Paget’s material 
which had been somewhat ‘logically arranged. This again I tried to describe 
and evaluate in this review at the time.? I do not wish to repeat what I sald 
un those occasions, and will content myself by referring the interested reader 
to the carlier numbers of the review Just mentioned. 

The present edition is again a monument of careful and thoughtful editing. 
Mr, Megrah has added some eighty pages of text. It is true that a large part 
of this addition is due to a substantial expansion of the section on “land 
as a security for bankers’ advances,” and most of the remainder to the 
need for bringing tnto the text the effect of the unusually large number of 
decisions of the first importance which have been given tm recent years, a 
task which Mr. Megrah has accomplished with his usual thoroughness and 
understanding. Nevertheless there is hardly a page of the text which has 


thet six additional pages have been required for the Index 
As I have said the major addition to the text is in the section 
on land as a security. The outstanding defect, and it 
in 
The 
almost certainly that be did not feel himself strong enough on that branch 


1 See (1048) 11 M.L.R. 860. 2 Bee (1062) 25 M.L.R. 756. 
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Mr. Megrah made a tentative move towards putting this right in the 
sixth edition. Evidently feeling that this was not enough he has enlisted 
the help of Mr. F. R. Ryder, a lawyer with long experience in the legal 
department of the Midland Bank, and whose contributions on legal subjects 
to the banking periodicals are well known. Personally, like Paget, I do not 
feel myself competent to attempt a critical assessment of Mr. Ryder’s 
contribution, though I can say that on the whole it certainly presents a clear, 
well-balanced and not too detailed a conspectus of the subject, which should 
be readily intelligible to those who are not deeply versed in the subject—l 
confess bowever that the first paragraph on page 528 relating to agricultural 
holdings as a security has me beat. In this section also the paragraphs on 
the matrimonial home on page 580 are being overtaken already by the march 
of events, and the feminist enthusiasm of the Baroness Summerakill ! 

It is not necessary to comment in detail on the additions necessitated by 
the recent decisions, some of which are of course of outstanding importance, 
and I will content myself with a very few observations. 

United Dominions’ Trust v. Kirlewood® has led for the first time m years 
to a substantial addition to Chapter 1 which is concerned with the legal 
conception of the bank. Unfortunately this edition was already’ in type 
before the Court of Appeal gave its very differing judgments, described as 
“startling,” so that Mr. Megrah was not in “a position to offer a detailed 
analysis.” How far the practical effect of this decision has been modified 
by the Companies Act 1967 is difficult to judge, but the discussion therein of 
the legal nature of a bank by the Lords Justices will always have its 
importance. 

In Chapter 2 the section on the accounts of joint stock companies has 
been much expanded as a result of the Buckhurst Park Properties Case* 
which hag thrown a welcome new light on the Twrguand line of cases; also 
there have been important cases on company winding up which very much 
affect bankers. 

It is ironic that Hedley Byrne v. Heller® (there is a altp in the teble of 
cases where the case is described as unreported though the cdtation appears 
in the text), one of the banking cases which has made an outstanding contribu- 
tion to the general law, has effected comparatively Attle change in either the 
law or the practice of the comparatively limited banking area within which 
it operates though its repercussions may, I think, be wider than Mr. Megrah 
allows, for it affects responsibility for investment advice as well as bankers’ 
references. It is well discussed in Chapter T. : 

Part II which is concerned with cheques and is therefore por ewcellence 
of importance to bankers has required a number of additions as a result of 


1 All B.R. 968. 
964] 2 Q-B. £80; 064] 1 All E.R. 68. 
964] A.C. 485: All E.R. 966. 
1966] All E.B. 114; ‘hose 3 W.L.B. 110. 
8 All B.B. 8l; 8 W.L.R. 888. 
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pest. The 1942 edition of this is set out m an appendix, the only one in 
the volume—the changes which tt effected were no doubt one of the reasons 
for the change in attitude of the British banks. These rules naturally affect 
internally the working of our documentary credit system in a number of 
respects though the British-American practice which had substantially estab- 
lished the framework of the whole system was in general conformity with 
them. 

The type and layout have again been tmproved and are now very good 
Indeed. For such a volume a price of 96 shillings is indeed moderate and 
compares very favourably with the general ron of the prices for the leading 
textbooks in commercial iaw subjects. 

C. 


LEADING CASES In THE Law or Banxine. Second edition. By Lozp 
Cuoriey and P. E. Smarr. [London: Pitman. 1966. 806 pp. 
60s. net. | 


Tax first edition of this work was prepared expressly “for the young bank 
officer struggling to understand a difficult branch of the law.” Such a golden- 
haired Adonis found, I am sure, that it was well suited for his needs. So 
did lesser breeds within the law: it gave to many of us quick and effective 
relief from legal indigestion. 
_ The subsequent years brought fresh aches and pains. As to joint 
accounts came Brewer (1952), not followed in Welch (1955), distinguished 
in Baker (1955); as to commercial credits came Pavia (1982) and the gloss of 
Kaason-Teloher (1954); as to the banker as adviser came Woods (1958)' (and 
the decline of Banbury v. Bank of Montreal) and of course Hedley Byrne 
(1968); as to limited companies Freeman ¢ Lockyer (1964) now stands 
beside Turquand; the duty of care of the collecting banker was extended by 
Bute (1954), and against the background of the Cheques Act was Orbit 
Mining (1969) and, with alphabetic fimality, came Zang (C.A. 1965). The new 
edition soothes us through these and other complications. It is a reliable 
product and from a mmoch respected firm. 

. Davw Smoor. — 


CASES ON THE CROONAL Law, PROCEDURE AND E:\vIDENCE oF NIGERIA 
EXCLUDING THE NORTH). Law in Africa, No. 19. By CYPRIAN 
. Oxonxwo and Jaw MoLxan. [London: Sweet & Maxwell. 

Lagos: African Universities Press. 1966. xxx and 896 pp. 

(with index). £8 15s. net in U.K.] 

Tas design of this book clearly reflects the realities of legal practice, and 
law publishing, in Nigeria. It is a casebook for practitioners remote from 
thelr libraries, as well as for students. Half the book is devoted to Criminal 
Procedure, Appeals and Evidence; of the part devoted to substantive law, 
nearly one-fifth is given over to sedition and corruption. 

Unfortunately, the book seems to have had more than its shere of 
technical mishaps. The cross-references to, and entries in the Tables relating 
to, cases and statutes ctted in Chapter 1 are almost all defective. Other 
references are correct in the text, but wrong in the Tables, o.g., Blackburn, 
Ng, and Linley. The extract from Onsyeamateu, at page 308, begins with a 
reference to “the facts as set out above”; but no facts appear, for the 
authors’ policy has been to let the extracts from the Judgments stand by 
themselves without adding any summaries of the facts. The extract from 
Haddy, at page 131, consists almost entirely of a quotation from an earlier, 
unidentified Judgment—in fact Cohen and Bateman (1909) 2 Cr.App.R. 197. 

Each chapter begins with a very short summary of the relevant topic. 
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On occasion these are so short as to be misleading. The passage on drunken- 
ness, at page 242, mentions the availability of a defence of insanity caused 
by alcohol, and a reference is given to Chutwea, as an authority on drunken- 
ness and provocation. Nothing is said of the relevance of intoxication as 
preventing the accused from forming “any intention, specific or otherwise, 
tn the absence of which he would not be guilty of the offence,” which is also 
discussed in Chwtwrea, and must be of much greater practical importance. 
Practitioners remote from thelr Hbraries will scarcely welcome the comments 
to some extracts which take the form, “But see such-eand-such,” with no 
indication of the point on which the comparison is to be made. 

This is obviously going to be a very useful book. It is a pity that one 
cannot give it an unqualified welcome. 

Davm MoCrxam. 


Soviet Camamman Law and Procepurr: THE R.S.F.S.R. CODES. 
Translated by H. J. Berman and J. W. SPINDLER, with an 
Introduction by Haron J. Braman. [Harvard University 
Press. 1966. 472 pp. and index. £4 16s. net from Oxford 
University Press. | 

Tus attractive volume contains the two Russian Penal Codes of 1960 which 

previously appeared in the series Soviet Statutes and Decisions, and the 

1960 Judiciary Law. The important 1961 and 1902 amendments to the Codes 

There is a valuable and lucid Introduction 


: 
l 


(pp. 79-87). The account of trends of modern Soviet law for 


law but their translators do not hesitate to use a well-known idiomatic word, 
e.g, Berman and Spindler talk of “assigning punishment” (Art. 87) 
instead of “determining” or “inflicting” it, whereas the French (Centre 


“usurpation” and the French translate it “lusurpation” also. The transla- 
tlon of Article 281 is so tortuous as to be meaningless: “Evasion by relatives 
of a person of refusal to engage in a blood feud with respect to the slayer 
and his relatives, when the refusal is to be carried out in accordance with 
the procedure established by the statute on reconciliation proceedings in cases 
of blood feud, shall be punished, etc.” Compare the clarity and economy of 
the French: “Le fait pour les parents de la victime de se soustraire à la 
procédure de conciliation tmpliquant la renonciation à la vengeance personnelle 
contre Passassin et sa parenté est puni, etc.” In Article 227 an activity is 
penalised which “is connected with causing harm to citizens’ health.” The 
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term “svyazany s” is translated in quite a modest dictionary published in 
Moscow by the Engilsh words “entailing” or “involving.” Why should the 
translators speak worse English than the Russians? “Connected with” 
could mean anything. The French “dont l'activité s'accompagne de pratiques 
nuisibles à la santé” is again clearer. 

In the translation of the Procedure Code the translators have also been 
more timid than the French and Germans, They avoid the word “ indictment” 
in Article 205 and say “conclusion to indict” though it is broadly an indict- 
ment. The Germans translate it “ Anklageschrift” which is clearer and may 
be translated as “bill of indictment” in English. Chapter 21, referring to 
trial proceedings, is labelled “judicial examination” (“ Gerichtsverhandlung” 
is idiomatic in the German version), and Chapter 28 is labelled “ judicial 
investigation” though in fact it refers to the “trial” or “hearing” and is 
translated by the French, again idlomatically, as “ L’audience.” 

Needless to say, most of the translation ts of excellent quality, where 
there has not been the same need to “avoid confusion” with stmilar but 
allegedly unidentical mstitutions. i 

A. K. R. Kiry. 


NIGERIAN LAW OF LANDLORD AND TENANT. By M. O. ONWUAMAEGBU, 
B.A., LLM., PH.D. don), of the Inner Temple, Barrister-at- 
Law; Solicitor Advocate of the Supreme Court of Nigeria. 
[London: Sweet & Maxwell Ltd. Lagos: African Universities 
Press. 1966. xxxv and 882 pp. £8 8s. net.] 


Tms book, despite certain shortcomings, is a most welcome addition to 
Messrs. Sweet & Maxwell’s Law in Africa Series. It is significant that of the 
sixteen currently published titles no less then twelve are concerned with 
Nigerian law. This is no doubt in some measure a consequence of the 
country’s recent economic boom which now supports In varying degrees of 
affluence some two thousand ‘legal practitioners. It is probably still not 
generally realised that In order to transform a backward un 
community into something approaching the sort of society the incidents of 
which the developed countries in the free world tend to take for granted, an 
efficient and well-organised legal profession operating a tidy and compre- 
hensible body of laws is essential. ‘These factors have been sadly lacking in 
Commonwealth West Africa in general and Nigeria in perticolar. The causes, 
stich as in the past a ludicrously Inadequate education for a fused profession 
(mainly at the English Bar), the African’s reluctance to practise in partner- 
ship, the unsuitability of much customary law to regulate day-to-day affairs 
and so on, do not concern us here. What we must be grateful for is the 
enterprise of those publishers who, starting virtually from scratch, have now 
produced a library which makes the academic study of Nigerian law and the 
development of the country’s jurisprudence more a practical possibility. 

This work seeks to give an account of what has been called “the hideous 
Jungle of confused legislation and mixture of customary and received English 
law” which comprises the Nigerian law of landlord and tenant. Some of 
the author’s difficulties may be fmagined when it is explained that leaving 
aside all question of customary and received law, the local legislation in force 
in Nigeria varies substantially between the North, East, West and Mid-West 
Regions and the Federal Territory of Lagos. Thus, for instance, titles 
registration applies to almost all Lagos, but elsewhere there is merely a 
system of instruments registration; rent restriction legislation applies only 
in certain scattered townships and on top of this the Northern Region has 
an entirely different system of land tenure. 

The author tackles his task methodically and after discussing the creation 
and incidents of tenancies (most of this familar to English lawyers) he goes 
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on to discuss the impossibly confused rent restriction legislation, “a hurried 
and patchwork piece of legislation deriving somewhat uncertainly from 
English Acts of 1915, 1920, 1988, 1980 and 1954” (p. 284). (It is unfortunate 
in this connection that the author does not mention that as a result‘of this 
legislation, sale of land at a ground-rent is illegal in the areas subject to 
the Acts.) Thrown in for good measure is a final chapter on succession to 
the rights of landlord and tenant. 

The complexity of the topic is such that it is perhaps almost forgivable 
that there are a number of infelicities, and sometimes patent inaccuracies, 
in the text. For instance, on p. 89 ft is stated that registration of a lease 
under the Registration of Titles Act, Cep. 181, “ provides the lessee with a 
state guaranteed ttle.” This is unfortunately not the case and hence the 
reason for the passing of the important Registered Land Act 1965 which the 
author omits to mention. The author also appears to think that only a small 
area of Lagos is affected by the titles registration legislation, wheteas in fact 
virtually the whole of the Federal Territory is now subject thereto. His 
treatment of rent control omits a reference to the Rent Control (Lagos) 
Amendment Act 1965 (now amended by the Rent Control Decree 1966). On 
p. 56 there is a reference to “statute of trremovability” which might perhaps 
be a good ttle for the English Rent Act 19653, but the author really means 
“status.” Regrettably there is a complete absence of any useful precedents 
to ald legal practitioners in drawing up leases appropriate in Nigeria, nor 
is there any discussion of practical matters such es stamp duties and leasehold 
conveyancing practice. In many ways there is in Nigeria more need for 
material of this nature than the academic treatise largely confined to theory. 

Nevertheless, Dr. Onwuamaegbu has accomplished hig onerous task with 
considerable credit. It is hardly his fault if the most the average reader may 
expect to acquire on completion of the book is a feeling that (to adapt F. E. 
Smith) if he is none the wiser he is at any rate infinttely better informed. 
Brax W. Harver. 


4 


Sm Jomm LATHAM AND OTHER PAPERS. ‘By ZEMAN COWEN. 
urne: Oxford University Press. 1965. x and 191 pp. 
8 6s. 6d. net.] l 


A corrzoriow of papers from Professor Cowen is always welcome. ` The five 
that make up this book all represent some aspect of the author’s varied 
interests in the field of constitutional law, but there is no closer connection. 
They were prepared for different occasions and two have previously appeared 
in the Melbourne University Law Review. 

The first two papers, expanded versions of the Macrossan Lectures 
delivered in 1965 in the University of Queensland, deal with the political and 
legal career of Sir John Latham. They form a warm and discerning tribute 
to the man who as Chief Justice of the High Court of Australia did so much 
to lay the foundations upon which the court’s present reputation rests. The 
first paper describes Latbam’s political career. It deals in particular with 
his term as the Nationalist Party Attorney-General under Bruce from 1926 
to 1929—during which time Latham represented his country at the Imperial 
Conference—and then as Leader of the Opposition in the first depression 
years. The second paper is concerned with Latham as a lawyer, and concen- 
trates on the connecting threads in his decisions as Chief Justice on constitu- 
tional issues. Professor Cowen finds tt difficult to attach any very striking 
character to the sum of Lathem’s contributions: “Overall he set out in his 
constitutional cases to do what he did in all his judicial work: to exclude all 
but legal considerations, to expound his cease carefully and in detall, often 
in such very great detail, and to reach at length the result to which his 
beloved logic led him.” The tradition of approaching the Constitution in a 
closely confined legal way has become characteristic of the many members 
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of the High Court but it is a technique which has nonetheless led different 

very different conclusions about the underlying relevance of polttical 
and social realities. Professor Cowen demonstrates how legalism sent Latham 
in pursuit of answers to be found in the text of the Constitution itself rather 


in 
with Sir Owen Diron, who succeeded him as Chief Justice. The theme 
Is on which it would be most interesting to have 


matter: one surveys the history of the constitution of the State of Victorla 
during its first hundred years from the grant of representative self-govern- 
ment. The other deals with the constitutional problems arising out of the 
ownership of land by the Commonwealth within territory belonging to a 
State. 

The fifth essay is perhaps of greatest general interest. It compares the 
law of criminal contempts of court in England, Australia and the Untted 
States, with particular reference to the freedom of the press to comment 
on judges and on cases which are sub judios. In Australia, the applicable 
law is mainly English common lew, but Professor Cowen draws attention to 
certain specifically Australian developments, for instance, the High Court’s 
decision in James v. Robinson ((1968) 100 C.L.R. 588) that a newspaper 
cannot be guilty of contempt in publishing reports of the hunt for a criminal 
when his arrest is imminent; and the lack of court protection for a person 
committed for contempt of Parliament that was revealed in R. v. Richards, 
ex p. Fitzpatrick ond Browne ((1955) 92 C.L.R. 157). The principal contrast, 
however, is between the wide-ranging control provided by F.nglish-Common- 
wealth law and the considerable Hberty afforded the press by the restricted 
ambit of the’contempt power laid down by United States Judges. Professor 
Cowen reaches’ the conclusion that in respect of prejudice to criminal proceed- 
ings “the preferred American freedom of the press is bought at too high a 
price.” But this conclusion is put forward tentatively in recognition of the 
paucity of knowledge, surrounding the central problem of how far jurors 
are likety to be influenced by the pubHcation of prejudicial matter. Whether 
or not the English approach strikes the right belance, the author stresses the 
inconsistency of restricting presa reports of a pending prosecution but 
allowing full reports of the committal proceedings. He therefore favours 
enactment of the recommendations of the Tucker Committee, an event which 
hes taken place in England since he wrote. ' 


4 


W. R. Conwisu. 


Or Law anp Mex. By Fevr Franxrunter. [Hamden, Connecti- 
cut: Archon Books. 1965. xiii and 864 pages. | 


Tms ds not a new book It was first published in 1956. ‘The pleces it 
contains had virtually all been published even before that. The earliest is 
dated 1989; the latest, 1955. But since not everyone is an avid reader of both 
the Connectiout Voter, the organ of the League of Women Voters of 
Connecticut, and the Olare Market Review, one of the London School of 
Economics student journals, it is useful to find such scattered publications 
arrayed under one hard cover. The book, unlike Gaul, is divided into four 
parts: the first is called “Law and the Judicial Process,” and consists of a 
number of longish essays on general legal topics; the second is called “The 
Judicial Process in Action,” and largely consists of thumbnail sketches of 
American Judges whom Frankfurter had known; the third is, rather pom- 
pously, called “Directions of American Democracy,” and consists of a few 
short notes on assorted, political topics; the fourth is called “In Memoriam,” 
and largely consists of obituaries of people Frankfurter had known, but who 
had not achieved judicial status. 
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The first section is probably the least interesting. The essays are neither 
particularly profound nor wholly original. They do however demonstrate 
Frankfurter’s remarkable range and style) How many English judges, one 
wonders, could quote so well (or at all) from Isalah Berlin end Jacques 
Maritain, or even from Max Gluckman and Stanley de Smith? And how 
many would dare to use adjectives like “sleazy” and “snide” (even if they 
knew whet they meant), or to coin words like “ Judgmetical” (as opposed 
to mechanical) and “uniguity” (the quality of being unique)? It was not 


law was simply to read as widely outside the 

interesting essay in this part of the book is the first which deals with John 
Marshall and the erly years of the Supreme Court. Frankfurter’s account 
is redolent with the atmosphere of an age in which the Supreme Court bench 
contained judges rejoicing in such names as Bushrod Washington and 
Brockholst Livingston. 

He is at his best in this anecdotal vein which enlivens the second and 
fourth sections. Fortunately he did not believe tn the maxim nd] miri bonum 
de mortwis. He deals with the five Chief Justices he 
out that thetr influence was in many ways greater than 
who appointed them, as a comparison of thelr resp 
indicates. He also deals with the other leading members of 
this period, such as Holmes, Brandeis and Cardoso. 
lesser court to be included 1s, inevitably, Learned Hand. In this connection 


EG 
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predominantly great ers, issues touching the formal contents of a 
curriculum recede into appropriately subordinate tmportence.” 
‘ CoL Tarp. 


INTRODUCTION To ExNaLsn Law. By Pnr 8. James. Sixth 
edition. don: Butterworths. 494 and 88 PP. 22s. 6d. 
(Paper ); £1 18s. (Library edition). ] 


ess es he cee ee 
It is just the right kind of introduction for the full-time and part-time law 
student and the general reader, for the presentation is elementary without 
being shallow and usually brings to life the purposé and working of the legal 
provisions. In the preface the author shows concern over the growing length 
of his book ‘Fhis is surely unavoidable, for the rate of growth of new 
material usually exceeds the rate of decay of the old. Besides, a writer who 
wants to paint a vivid picture of his subject must needs spread himself to 
some extent. Moreover, few readers will have to read the whole book, and 
they are worrled about the length only because it means a higher price, but 
as long as the publishers can keep the price as low as they have so far 
done with this book any buyer makes a good bargain. 

It is the freshness of expression which distinguishes this Introduction 
from a number of similar works and which makes it such a useful teaching 
aid, particularly in so-called professional courses. The reviewer has used 
this book with success in evening courses for bank clerks. A section that 
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does not come up to the usually high standard is that on negotiable instru- 
ments which, becanse it is so short, gives the student too little to stimulate 
interest and promote understanding. 

The material has been brought up to date throughout, and this has 
made this book useful also to the lawyer in search of information in a field 
which is not his own. 

O. C. Goas. 


ELEMENTS oF Exauisa Law. By WLM GELDART. Seventh ed. 
by D. C. M. YARDLEY. ndon: Oxford University Press. 
1966. 182 pp. including bibliography and index. 7s. 6d. net-] 


Tris well-known introduction to Engish law has now reached a seventh 
edition. The new editor, Dr. Yardley, has followed closely the arrangement 
of preceding editions, and has skilfully modernised the text by deft finter- 
stitial alteratlon—matinly the incorporation of changes effected by statute- 
and case-law. ‘Thus, while remaining unmistakably Professor Geldart’s 
creation, the book is, in the summaries of various branches of law which it 
contains, remarkably well up to date. That, at least, is so of the descriptions 
of substantive law, though in some other respects the text has a somewhat 
antiquated ring. In these days of social security benefits and feminine 
equality, the earnest discussion of the risks which “tradesmen” run in 
dealing with married women could surely be curtailed; also, in your reviewer's 
opinion a wholly misleading impression is given of the sort of provisions 
typically found in modern settlements of property. i 
Many readers will be familiar with the lay-out of the book. It begins 


concisely and accurately stated. 

Even #0, your reviewer has his doubts, and the main one is: what sort 
of person is supposed to read this book? Those already qualified in law will 
doubtless admire the skill with which it has been written, but are hardly 
likely to learn a great deal from it. Presumably ft is intended as an Intro- 
duction for the beginner, but it is highly questionable whether tt is suitable as 
such. Economy of space has been achieved by a heavy use of technical 
language, usually not ilhmminated by factual examples, and, for all the 
felicitous phraseology of Professor Geldart and his editors, it will require a 
remarkably perspicacious reader to remain awake throughout it all, let 
alone to understand and remember its ful significance. What, for instance, 
is the beginner going to make of this? 


“Mortgages can be made of chattels personal as well as of land. A 
mortgage of debts and of equitable interests in personalty can be made 
in the form of a conveyance by the mortgagor to the mortgagee with a 
proviso for redemption. The priority of successive mortgagees depends 
on the date when the mortgagee gives notice to the debtor or trustee.” 


Or this? 


“By conversion of goods is meant any act in relation to goods which 
amounts to an exercise of dominion over them, inconsistent with the 
owner’s right of property. It does not include mere acts of damage, or 
even an asportation which does not amount to a denial of the owners 


right of property.” 
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Nevertheless, earlier editions have obviously met with much success, and 
your reviewer may well have the future pleasure of learning that his pessi- 
mistic assessment of the utility of this one has been unfounded. It is nicely 
produced in the OPUS series, and has a bibliography and an index of 
considerable value. 

A. E. W. Parr 


Tax Book or ExcuisH Law (as at the year 1966). By EDWARD 
JENKS. 6th revised edition by P. B. Farnest. [London: John 
Murray. 1967. xvi and 876 pp. 85s. net; paperback 25s. 
net. ] 


Tae new edition of this popular book is welcome. Since the last edition 
in 1958 several books with kindred atms have been published; but the difference 
between Jenks and most of the newcomers is striking. Though simplifying 
problems to appeal to the general reader and the raw beginner this book is 
never shallow, and though illustrations are perhaps not as numerous as some 
readers would hope the narrative is usually vivid and always lucid. Many 
problems are discussed historically so that they can be related to a reader’s 
basic knowledge of English history, and here and there controversial opinions 
are mentioned, adding depth to the story. The book can be read with 
advantage also by candidates for examinations, using it to test their know- 
ledge of cases which are the basis of the brief statements of lew in the text 

There are hardly any points which a reviewer could fairly criticise. As 
regards the original text the explanation given for the absence of torture in 
common law trials is perhaps a little too simple, seeing that the jury as it is 
now known emerged only at a comparatively late date. (See Holdsworth’s 
History of Hughsh Law, Vol. 5, pp. 183-187.) Unless the problem is by then 
resolved the editor of a later edition might well Include a few words on 
the topical and controversial question of Crown privilege. The passages 
referring to mental disability require revision; although the Mental Health 
Act 1959 is of course referred to, the editor, discussing contractual capacity, 
has retained the now obsolete terminology, describing mental patients as 
lunatics, and the Court of Protection is not mentioned. 

A useful bibliography at the end of the volume should help those wishing 


score two mentions. 

The editor has clearly been right to retain the words of the author. He 
is also to be congratulated on the manner in which he has introduced changes 
in the law planned at the time of going to press. On the other hand, the 
brief chapter on law reform at the end concludes on a note which while 
doing credit to the writer's sentiments is hardly realistic; in the modern 
world no reform of the common law is likely to have much effect outside the 
United Kingdom. 

O. C. Guxs. 


COWEN ON THE LAW OF NEGOTIABLE INSTRUMENTS IN SOUTH ÅFRICA. 

Fourth edition. By Dents V. CowrN and Leonard Grane. 

Cape Town: Juta & Co. Ltd. 1966. xxxix and 609 and 
— 51 pp. Available from Sweet & Maxwell Ltd. £9.] 


ALL lawyers must surely look back affectionately on certain textbooks that 
have given them, however temporarily, a pleasurable understanding of intri- 
cate problems and the cheerful assurance that for years thereafter a little 
re-reading will fit the mind into the right gear again. Such a text is not 
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common—and I daresay that like good golf it looks deceptively easy—but 
whatever else is required its clarity must keep pace with its-scholarship. 
Cowen on the Law of Negotiable Instruments in South Africa has the 
qualities of such a book. It is now in its fourth edition, and is a legal classic 
by any definition, but in this country too Httle known. Perhaps the title 
is inevitable but it is certainly misleading for there is no other text thet 


yet the encyclopaedic detail; the study of principle 1s set against the back- 
ground of comparativo law and there ia throughout careful analysis expressed 
in straightforward terms. 

The result is a book well sutted both to the professor and the practitioner. 
The former will be sufficiently impressed by the bibliographical notes in 
Appendix II to know that this is a book that he cannot easily ignore and 
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authorities are somewhat inconclusive and culminate in the decision of 
Lawrence J. in Gibbons v. Westminster Bank [1980] 2 K.B. 882. It will 
be remembered that the English rule entitles the customer to substantial 
damages without the necessity for proof of special damage, but only if he is 
a “trader.” Cowen analyses the rule: there are difficulties as to 

with Lord Chorley expressing the view that it should be 
armed forces and professional men generaly, and P that it should only 
apply to the customer who is in business; there are difficulties as 
extent of any special damage that may be claimed, with the princtple 
Hadley v. Baxendale clashing with the doctrine of “proximate causation”; 
there are, difficulties as to whether or not the award is confined to pecuniary 
loss, and as to the juristlc basis for the rule, that is to say whether tt Is 
akin to tortious ability for slander of commercial credit, whether it is based 
on contract, or whether it ls smi generis. From such a beginning who is not 
going to turn the pages to that part of the section entitled “ Developments 
in the U.SA.”? That is prefaced by the comment that American lawyers 
have given closer and, it would seem, more sctenttfic attention than have their 
English counterparts both to the theoretical foundations and: to the precise 
scope of the action, and contains a discussion of the merits of seven, possible 
bases for awarding damages for wrongful dishonour and of the provision 
in the Uniform Commercial Code. Some time the English rule will have to 
be considered by the Court of Appeal and in this, as in much else, Cowen 
has admirably assembled and examined the relevant material 

Chapter XXI, which is Just short of 100 pages, relates to the payment, 
collection and crossing of cheques and is necessarily the chapter likely to 
attract most attention. Discussion extends into the footnotes, but these 
do not overwhelm the text and have been kept well weeded. Whilst the 
references givé an indication of the range of the book and the enormous 
extent of research that is its background and whilst the banking and legal 
literature and case law have been drawn from many countries, the material 
is very much to the point and by no means unwieldy. In regard to the 
crossing of cheques, the differences between the South Africen and the 
English law are not likely to be of much concern to the English reader, but 
on the many matters of general interest Cowen provides a review of modern 
problems that is extremely valuable. The pages relating to the recovery of 
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money Pee by mistake are Of especial Importance) end) the challenge toe 
doctrine of Prios v. Neal makes powerful reading. 

At certain isolated and comparatively limited points in the South African 
law of negotiable Instruments the Roman Dutch law has prevailed and 
brought in the continental influence, in particular as to the aval and the 
requirement of value. But it is English law that has been by far the pre- 
dominant force, and so it is that Cowen in dealing with many of the South 
African problems is discussing fundamental English ones. There is now the 
South African Bills of Exchange Act of 1964 which hes replaced the separate 
statutes formerly applicable. in Natal, the Cape, the Transvaal and the 
Orange Free State; each of these had followed in varying degrees the 
Engilish model and the 1964 Act re-enacted all that the previous statutes 
had in common, and where they differed, chose individual provisions from 
one or another of them. Accordingly the Act provided a much needed 
consoldation and brought uniformity, but nonetheless it missed the oppor- 
tunity of rectifying well known defects, left old doubts unresolved and 
added a few more. It is a story that has been heard before. And again we 
find, as in Canada, that on occasions the draftsman instead of strengthening 
or building upon the framework of Chalmers, has made changes that are 
trivial for reasons that are obscure and result in quite needless confusion. 
But there is an interesting and welcome Innovation: the South African 
legislature in providing protection to the paying banker in the absence of any 
indorsement or regular indorsement of a cheque or analogous instrument 
did so in terms which followed much more closely the recommendations of 
the Mocatta Committee than did the English legislature, and in the result 
sections 88, 84 and 95 of the South African Act appear preferable to sections 
1, 2 and 8 of the English Cheques Act 1957. Both statutes, however, will 
yield problems of common interest, and the English and the South African 
law will develop broadly along the same lines. 

The authors in their preface express particular indebtedness to reviewers 
generous enough to suggest improvements. But I for my part have found 
it difficult to keep my enthusiasm for their work within reasonable bounds. 
It is a well written book that deserves unstinted admiration and goes 
beyond the limits of conventional legal scholarship. 

, ; D. A. L. Swovr. 


PRINCIPLES OF Recistenrp Lanp ConveYancinc. By J. A. 
HOLLAND, LL.B. and J. R. Lrwis, LL.B. [London: Butter- 
_worths. 1967. xiii and 223 and (index) 17 pp. Paperback. 
80s. net. | 


Prorrssorn Cheshire once confessed (in a Preface to his celebrated work on 
Real Property) that he found the topic of registered conveyancing “not a 


land law and conveyancing” but go on to add “in view 
recent arrival of the registered title to land it may be said 
most of us are students; in that sense it is hoped that 

solicttor may also find this book of some value.” One’s comment on 
this is that the book is likely ‘to be of great value 

solicitors, being very detefled and practical in its 
reason perhaps of less value to the average law student than, say, the 


ii 
A 
= 
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sections on registered conveyancing in Cheshire or in Megarry and Wade. 
To point the contrast, there is in Holland and Lewis an Appendix describing 
ninety common land registry forms, but the Teble of .Cases refers to only 
sixteen cases, omitling any reference for example to Bridges v. Mees [1957] 
Ch. 475 or Re Boyle’s Olaiem [1961] 1 W.L.R..889. The “cavaler brevity ” 
with which the authors confess to having treated certain topics of the sub- 
stantive land law might, too, provide a handicap for many law students.. As 
an advocate of the beneficial effect of title by adverse possession, your reviewer 
would take . issue’ with Messrs. Holland and Lewis on their sentence ‘ the 
theft of land in this country has merited individual treatment by parliament 
in the form of the Limitation -Act, 1989.” Surely, deliberate “theft? of land 
is not the commonest kind of adverse possession? Possession taken by 
mistake, ¢g., as to the location-of a- boundary, is probably more common. . -> 
I would recommend a law student to read the introductory chapter to 
this book, for tt is well written and readable but would warn him that be 
might find the remainder of the book more valuable to him when he becomes 
a practitioner, to be used as a tool of his trade, than as a first insight into 
i EE a ae oa ee ha 
. CARED Goovscam. 


© CORRESPONDENCE - 


Tue Eorron, 
The Modern Law Review. 


Dear Sir, i 

The 6 
Mrs. Claire Palley appearing in Volume 80, No. 8, May 1967, of your journal, 
and entitled “The Judicial Process: U.D.I. and the Southern Rhodesian 
Judiciary.” I have been asked to draw your attention to certain features of 
this article. There are factual inaccuracies in that portion of the article which 
deals with the individual ` Judges—inaccuraties which ‘could hardly have 
occurred if any serious attempt had been-made to check ‘thelr correctness. 
I do not propose to itemise all the inaccuracies but there are two to which 
I feel compelled to draw your attention. 

At pages 266-67, in referring to the Chief Justice, the writer states: 


“In 1930 he negotiated with the British Government for closure of 
voters’ rolls against further African enrolment, to. be compensated by 
an increase in the size of the Legislative Assembly to forty, including 
two Europeans specially elected to represent Africans, but eventually 
reached a compromise whereby the property and ——— for 
the. franchise would instead be raised.” i: 


There is no truth in this statement nor any fopndation for it The Chief 
Justice .was elevated to the Bench in July 1950, and the Bill referred to was 
not introduced until the beginning of 1981. 

_At page 971, the writer states: 


sre Jadre wl to Cake’ op ai internete podn a aa 
when they informed the Speeker of the Rhodesian ‘Parliament’ and 
. Mr. Smith that because litigation involving 'the standing of the ‘ Govern- 
ment’ and possibly of ‘ Parliament’ itself was pending they considered it 
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proper that they should stand aloof from ‘parliamentary’ proceedings 
and should not attend the official opening by the Officer Administering 
the Government. However, the Hon Mr. Justice Macdonald accepted 
an invitation to attend the ceremony, during which he sat in the 


Distinguished Strangers’ Gallery.” 


No invitation was received by Mr. Justice Macdonald, no invitation was 
accepted by him and he hes not attended any opening ceremony of Parliament 
since U.D.I. The Distinguished Strangers’ Gallery contains only about thirty 
secats situated in a prominent part of the House, and it is difficult to 
understand why a mistake of this kind was made. 

I feel sure that a journal such as yours would not wish inaccuracies of 
this kind to remain uncorrected. 


D. H. Sparrorp. 


Registrar of the Appellate Division 
of the High Oowrt 
Saksbury, Rhodesia. 


Tue Evrror, 
Modern ‘Lace Review. 


Dear Sir, 

It is not surprising that an attempt has been made to discredit an article 
which potentially damages the image of judicial impartlality in Rhodesia by 
showing the involvement of judges in the political situation and the indirect 
political succour rendered to the Smith Regime by their decisions. Criticism 
of the Madeimbamauto judgment also led to the unsuccessful prosecution for 
contempt of court of a univeraity student who had published a poem implying 
that Lewis J. had been biased. 

The weakness of the Registrar’s case is indicated by the fact that he meets 
my carefully checked findings with a general charge of “factual inaccuracies,” 
with bare assertions, and with a totally unsubstantiated allegation that I 
had failed to observe the normal canons of care expected of a scholar. The 
Registrar bases this case on inaccuracies relatmg to two minor points of 
detail. Not only was the article intended to be scholarly, but, because of the 
seriousness of the criticiams I was making, I took extra care in checking 
the evidence for my statements. The information about the judges was 
obtained from a number of reliable sources and the biographical date were 
eross-checked against official biographies supplied by the Library of the 
“Parliament of Rhodesia.” I am unaware of inaccuracies and I would be 
grateful for notification of any. 

Two specific points are raised by the Registrar. First, he denies that 
Mr. Beadle (as he then was) was party to the negotiations in 1950 for the 
closure of voters’ rolls against further African enrolment. At the end of 
1949 Mr. Beadle was despatched to London by Sir Godfrey Huggins (later 
Lord Malvern) to oppose the Central African Council. While there early in 
1950 he was instructed by Huggins to cease urging a closure of the rolls 
upon the British Government. (This had been requested by various cabinets 
of which Mr. Beadle was a member since 1946.) Instead Mr. Beadle was to 
advocate ralsing of the property and wage qualifications for the franchise: 
(see L. H. Gann and M. Gelfand, Huggins of Rhodesia, Allen & Unwin, 
1964, p. 217. For this authorised blography access was had to Lord Malvern’s 
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involved in this project was confirmed to me in a series of personel interviews 
with Lord Malvern in November 1962. For evidence of Mr. Beadle’s long- 
held views that “the native is not ready to take his part in politics” and 
that “the rolls shotld be closed as far as the registration of further natives 
is concerned” ser, ¢.9., Southern Racdesian Legislative Assembly Debates 
Vol 94 col. 2611, November 27, 1944, Sir Godfrey Huggins and his Ministers 
won the 1948 Rhodesian election primarily on this issue so that it became 
necessary on August 5, 1950, to ask their Party Congress to endorse the vital 
change in policy above-mentioned. Mr. Beadle was, until July 1950, a member 
of the Cabinet and because of Sir Godfrey Huggins’ strict observance of the 
doctrine of collective responsibility, must have been involved in the decision 
to raise ‘the voters’ qualifications, although the Prime Minister himself 
worked out final details with Her Majesty’s Government. In'‘view of the 
long period of gestation of bills—eapecially on so controversial a topice— 
it ls unbelievable that tn July 1950 the Minister responsible for the administra- 
ton of the Electoral Act, Mr. Beadle, did not know of a proposed bill 
suggesting changes of such magnitude even though the Dill was only printed 
late in 1950 (A.B.44/1980). T 

So far as the second item is concerned, I inferred that Mr. Justice 
Macdonald had accepted an invitation to attend the ceremony of the opening 
of “Parliament” on June 22, 1966 from the’ fact of his presence at this 
occasion, Before stating in the article that the judge had been present 
I twice checked this and my information was independently corroborated. 
In the light of the political situation in Rhodesia it would be unfair to my 
private papers which are closed to other researchers). That Mr. Beadle was 
informants to name them. Since receipt of the Registrer’s letter the informa- 
tlon was rechecked; there does appear to be some doubt about where Mr. 
Justice Macdonald sat, but seems no doubt that he was present, unless there 
has been an unlikely error of identification. Is one to imply from the 
Registrar’s denial that he does not consider the occasion to have been an 
“opening ceremony of Parliament” because there has been no “ Parliament” 
since U.D.I.? -i ; 

Reference was made in the article to Mr. Justice Macdonald’s views in 
R. v. Mudukutti that U.D.I. might not be used ag an excuse for the taking 
of human life or for violence against persons or property. Since then these 
views have been relied upon by Mr. Lardner Burke, the “ Minister of 
Justice,” in introducing mandatory death sentences for persons entering the 
country armed with lethal weapons: see debate on: the Law and Order 
(Maintenance) Amendment Bill 1967: Rhodesion Parkomentary Debates 
Vol. 60 col. 284, September 8, 1967. The “Minister” in “stressing the need 
for a mandatory death sentence for certain types of terrorist activities” also 
drew attention to the remarks of a High Court. judge on August 15, 1967 
that had the court had power to impose the death sentence on terrorists who 
entered Rhodesia: with weapons such as machine’ guns, he would seriously 
have considered. imposing it. Se a 

One can understand the embarrassment of the Rhodesian Judiciary about 
an article which dents its carefully constructed non-political image and 
one is pleased thet nothing in the Registrar’s letter casts doubt on the 
contentions of the article. eee S 

— C. Pater. 

The Queen's University, Belfast. SL | 
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MAINTENANCE AND ESOTERISM 


Tuar our law of family maintenance urgently needs radical reform 
ia evident from the priority given to it in the First Programme of 
the Law Commission, in pursuance of which the Commission have 
now issued a Working Paper of 128 pages entitled ‘‘ Matrimonial 
and Related Proceedings: Financial Relief.” 1 A forceful reminder 
of the difficulties with which the courts are meanwhile compelled 
to struggle is to be found in the recent and important decision of 
the Court of Appeal in Northrop v. Northrop* which drew from 
Diplock L.J. the anguished complaint: ‘‘I have seldom heard 
sustained citation of authorities on matrimonial causes without an 
uneasy feelmg that family rights form a branch of the Jaw into 
which the courts have introduced esoterism where Parliament 
intended only simplictty.”? Before embarking upon an analysis of 
that case and of ita relationship to the Law Commission’s proposals, 
it seams pertinent to review briefly what appear to be the chief 
defecta of the law of maintenance that prompted such a judicial 
cri de coeur. 


DEFECTS OF THE PResENT Law 
First and foremost is its complexity, a complexity born of its long 
historical evolution. As common law, equity and statute have each 
in tarn laid down their deposits of legal rules, the law of main- 
tenance has become a treacherous quagmire through which textbook 
writers vainly essay to chart a path for bewildered students and 
harassed practitioners,? Moreover, rules have been retained from 
social contexts wholly different from those that prevail today. For 


1 [aw Oommisaion’s Poblished Working Paper No. 9. 
a 1 2 AU E.R. 961 (0.A.); heel All B.R. TOT (D.O.). 
1 


a ey, Family Law (8rd ed., consideration of the law of 
maintenance over no fewer than six out of a total of 24 che , tis., Chap. 
IX “ tion and Maimtenance ents,” Chap. “ Maintenance 
during isge,'' Chap. XII " and Maintenance Orders Made by 


Magistrates’ Pi p. XID ‘* Maintenance after Divorce and Nullity,” 
Ohap. XVII ee ee and Duties to Legitimate Children: B. Main- 
tenance " and Chap. “ Illegitimate Children: B. Maintenanoo.“. A 
more systematic, if less detailed, statement of the law is to be found m 
Johnson, Family Law (Qnd ed., Tig Chap. 6 ‘' Mamtenance "°; but main- 
tenance between parent and child dealt with in Chap. 11 " Parental 
Obligations in respect of Children."' 
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instance, the wife’s right to pledge her husband’s credit made sense 
as the counterpart of the crude common law doctrine whereby the 
husband became master of his wife’s property,* but it has little 
relevance to present-day realities, when the destitute wife turns 
naturally for help to her local office of the Ministry of Social 
Security." Worse still, such logic as yesterday’s rules may have 
had tends now to be distorted as the courts strive to adapt them to 
current social needs, which (as it is proposed to show) was the 
dilemma facing the Court of Appeal in Northrop. Nor (contrary 
to what Diplock L.J. suggests) has statute brought simplification. 
Rather it has added confusion by creating not one legislative 
“ code ” to govern maintenance but two: the Matrimonial Causes 
Act 1965 (replacing the earlier Acts so named), on the one hand, 
and on the other, the Matrimonial Proceedings (Magistrates’ Courts) 
Act 1960 (replacing the Summary Jurisdiction Acts 1895—1949)." 
And each code has been given, or acquired through interpretation, 
its own idiosyncrasies, even when using ostensibly identical 
concepts, such as ** wilful neglect to provide reasonable main- 
tenance.” * Indeed it is an abuse of the term to apply the word 
“ code ” to these legislative labyrinths. 

The second defect of the law of maintenance is its fragmentary 
or piecemeal character. When the normal economy of the family 
breaks down, the victims of the breakdown usually have first 
recourse, not to the private law of maintenance, but to the public 
law of social security and the relief available under the national 
insurance scheme or the supplementary benefits legislation.® In 
practice, therefore, the private obligation of support appears inter- 
stitial rather than fundamental. Moreover, the obligation of main- 


tenance in turn presupposes a system of matrimonial property 


t The phrase is Dicey’s: ‘‘s husband on marrisge became the almost absolute 

master of his wife's property " (Dicey, Law ond Publio Opinion in England, 
ed., 878). 

ë Since the Ministry of Social Security Act 1966 and the replacement of the 
National Assistance Board by the Supplementary Benefits Commission, the local 
National Assistance offices are rded as falling directly under the 
Ministry in the mmo way as the | National Insurance and Pensions offices 
have always done: thus, in 1967 tel e directories both categories of local 
office are li under the Ministry of Social Security. 

ë Another example of distortion is the equitable gloss which extended the 
common law so as to include loens for necessaries (Deere v. Soutten (1909) 
L.R. 9 Eq. 151; Weingarten v. Hngel [1947] 1 All B.R. 495); ite justification 
in the equitable doctrine of sub tion has been criticised as fallacious, and 
the gloss rejected, in some urisdictions: see 96 Amertoan Juris- 

“ Husband and Wife,” p. 975 and authorities there cited. 

T the direct judicial remedy of a maintenance order had existed when the 

Married Women’s Property Acts 1870-1892 were enacted, perhaps the " self- 


Acta. the right to obtain a maintenance order was not generally 
available until the Summary Jurisdiction Act 1805, although the new technique 
had existed in certain limited circumstances since the Matrimonial Causes 
Act 1878, s. 4. 

* See Brown, “ The Offence of Wilful Neglect to Maintain a Wife '’ (1960) 
28 M.L.R. 1. 

© See Aikin, ‘' Social Insurance and the Famiy ” (1065) J. B. P. P. L. 167. 
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complementary to itself.1° But the English law with its extreme 
-and obsolescent solution of complete separation of property is 
virtually a ‘‘ non-system,” at least so long as the marriage sub- 
gists,11 For the superstructure of case-law built upon the shaky 
foundation of section 17 of the Married Women’s Property Act 
1882 12 can hardly be dignified with the designation of a ‘* matri- 
monial régime,” as that term is understood elsewhere in Hurope.” 

Only when the economic breakdown of the family is consequent 
upon the ultimate catastrophe of death or divorce does English law 
provide some sort of framework (or régime) within which to regulate 
the patrimonial relationship of the spouses. In the case of death 
this framework is found mainly in the legislation governing intestacy 
and family provision 1t; in the case of divorce it has to be sought 
in the financial provisions of the Matrimonial Causes Act 1965.*° 
Maintenance, therefore, is only part of a larger whole—what Sir 
Leslie Scarman has termed “ the law of family property.” ** But 
this whole is itself a jigsaw purale from which certain key pieces are 
missing; for example, at common law there is no clear alimentary 
obligation upon parents in respect of their children ** nor upon a 
wife in respect of her husband; nor again (pending implementation 
of the Russell Committee’s proposals) 1* is any right of succession 
recognised between the father and his illegitimate child. There 
are also gaps in the law governing rights of property between parent 
and child inter vivos.1® What we desperately need is a code of 


10 See Kahn-Freund, “ Matrimonial Law in England ” in Matrimonial 
Property Law, edited Friedmann (1 , 267, 801. 
11 Hence the absence of any title ‘* Matrimonial in Halsbory’s Laws 


of Englend. Nor is there any such title or index entry in Current Law. 
— French anthors have asserted that their own contractual régime 
‘of : i 


French Low (8rd ed. by Lawson, Anton and Brown, 1987), STT. 
12 How shaky is the foundation provided by s. 17 has been shown in National 


Provincial Bank v. Ainsworth [1065] A.O. 1175; the 1l ture has had to 
underpin the deeérted wife's — the Matrimonial Act 1967—to 
the vexation of convayancers: ses Tye Cuardicd, July 1965, Campbell, 
ibid. October 1967, 9 

13 See generally the relevant contributions in Friedmann, op. oit.; also, Les 


Matrimoniouc (Brussels, 1966) for more a odie accounts of the 
gian, Dutch, French and West German régimes. 

14 Bee Hall, ‘The Boonamio Aspects of Death in the Family" (1965) 
J.8.P.T.L. 188. 

18 Bromley, ' The Economic Effects of the Breakdown of Marriage Otherwise 
than on Death,” ibid. 198, discusses all forms of marriage breakdown, nob 
merely divorce. 

16 '‘ Taw Reform and Family Property ’’ (1966) The Listener 683 (a talk 
broadosst on the B.B.C. Third e). 

17 Johnson, F Law (Qnd ed. 1065), 259 (citmg Baseley v. Forder (1868) 


L-R. 8 Q.B. ; of. ToN, Family Law ( ed., 1965), 851 where it is 
stated that at common law a ther is under a duty to maintain his legitimate 


infant children but this duty is wholly unenforceable (citing Thomasset v. 
Thomassst ie area bere 

18 Bee O. M. ‘ Report of the Committee on the Law of Succession in 
Roatan o Mied timate Persons '’ (1067) 80 M.L.R. 552. 

1® Kehn-Freund (1066) J.8.P.T.L. 208. 
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family law to deal with the patrimonial as well as the personal 
relationships within the family. One can only hope that the Law 
Commission will concentrate more of their limited resources upon 
this urgent task than upon codifying the law of contract, an exercise 
which by contrast must appear a distracting, and even dangerous 
irrelevancy.® 

Thirdly, our family law’s besetting sin of multiple jurisdiction, 
to which reference has already been made above, is peculiarly 
exemplified in the law of maintenance, where the non-maintained 
wife may find herself in any of three courts. For a maintenance 
order simpliciter she may resort to the High Court, a “ divorce 
county court,” ** or her local magistrates’ court. If she seeks main- 
tenance In conjunction with divorce (or judicial separation) she 
may, if the suit be undefended, now obtain financial provision from 
the county court." Nor are these jurisdictions mutually exclusive; 
thus, she may proceed to divorce whilst electing to retain a main- 
tenance order already obtained from magistrates, a course which is 
encouraged in some measure by the post-1958 procedure for the 
registration and enforcement of magisterial maintenance orders in 
the High Court (and vice versa).* 

If we turn back from procedure to the substantive law, a further 
defect is its rigid conceptualism. This branch of family law has 
became a waxworks frozen into certain attitudes and postures. 
Again we need the touch of the Law Commission’s magic wand to 
break the spell. Thus, the dichotomy of limited maintenance befare 
magistrates and unlimited maintenance in the High Court has 
become invested with god-given immutability; even the organisation 
Justice, in its evidence to the Departmental Committee of Miss 
Graham Hall, has recommended the retention of statutory maxima 
for magisterial maintenance orders and thereby, indirectly, cast its 
vote to preserve the present distinction.” Perhaps the only way 
out of the impasse is to create new Family Courts.“ Again, the 
concept of the right to maintenance being vested exclusively in the 
mother should be relaxed to allow an independent right to be vested 


10 Seo Hahlo, ‘ Here Lies the Common Law: Rest in Peace '’ (1067) 80 M.L.R. 
241; also Gower, ibid. 259, and Hahlo’s further comment, tbid. 607. With 
respect, the writer would endorse Dean Hehlo's chiding of the Lew Commis 
sion with, in effect, a certain naiveté in their approech to codification generally 
and thet of the law of contract in particular. 

11 Matrimonial Causes Act 1967, s. 2 (1). The Lord Chancellor has stated m 
the House of Lords that it will not be practicable to bring the Act into 
operation before April 1, 1968. 

m2 Maintenance Orders Act 1088, noted by Kahn-Freund in (1950) 23 M.L.R. 175. 

3 Justios, 10th Annual ri (1967), p. 9; see also the earlier report by Justices, 


tes 
keeping their matrimonial jurisdiction, although Special Matri ial Petty 
Seasions ted 


*% Brown, ‘ The Background to the ates | Court ’’ (1966) Brit. Journal 
of Daisies ae: for influential family courts, see ; 
“ Family Lew and Law Reform” (A lic Lecture in the University of 
Bristol, March 18, 1966), 10-1. 
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in the child *; at least, modern statutes have been compelled to 
admit the right of certain public agencies to sue for the child’s 
maintenance in the mother’s stead, so that to this extent the 
principle has already been breached. Furthermore, the whole 
relationship of public to private law in this field needs rethinking, 
and the suggested ‘‘ fatherless child’s allowance ” might supply the 
occasion for such a reappraisal.7” Or again, the right of spouses to 
make their own private contracts in matters touching the main- 
tenance of themselves or their children needs to be re-examined in 
the ight of changing social policy.” 

It is this last factor which was present in the case of Northrop,” 
now to be considered. For the underlying issue before the Court of 
Appeal was the extent to which the private bargain of husband and 
wife could discharge a father of the obligation to support his chil- 
dren which is laid upon him by statute, the legislature having mter- 
vened to fill the lacuna left by the common law.” To this problem 
no complete or final answer was given, but the court did explore 
a number of important points in the law of maintenance. To accom- 
pany the court on this exploration will serve to bring home tm 
concreto the defects in this branch of family law. 


CONSENSUAL SEPARATION AND WILFUL NEGLECT 
After twenty increasingly unsettled years of married life, the 
Northrops finally parted by consent in 1964, the wife being left 
with the two children of the marriage. The husband continued to 
pay the wife £2 a week for the support of the younger child who 
was still at school but paid nothing towards the mamtenance of the 
wife herself. After certain abortive efforts towards a reconciliation 
the wife brought the husband before her local magistrates on a 
summons under the Matrimonial Proceedings (Magistrates’ Courts) 


e Dione- BOTI Cn a and Divorce: Family Dependents 
and their tenance " (1986) 19 M.L.R. 601, 618. 
26 Ministry of Social Security Act 1966, es. 28 and 25; Children Act 1948, s. 28; 


, os. 86-88. 
27 See Margaret Winn, Fatheriess Familics (1064), passim, f 


or this A 
which is referred to with — by Oavenagh (1966) J.8.P.T.L. and 
MoGregor (1965) J.8.P.T.L. 908; for a fuller deve) t of the idea, see 
Professor M ‘s address to the National for the Unmarried 


Mother and Her d, as reported in N.L.J., October 5, 1967, pp. 1047-1048. 
28 The Maintenance Agreements Act 1957 already destroys to some extent ihe 
sanctity of the ' contracts. Likewise, in a more limited field, Hyman 


ty 

vy. H — A.O. 601. 

29 2 E.E. 961 (0.A.); [1966] 3 All B.B. 797 (D.O.). 

#0 neglect to provide reasonable maintenance for one’s infant child was 

made a cause of complaint by the Summary Jurisdiction (Married Women) 
1895, s 4. But nearly 300 years earlier the Poor Relief Act 1507 


relatives): see Brown, ‘‘ National Assistance and the Lia 
One's Family '’ (1955) 18 M.L.B. 110, 118. A criminal sanction for such 
defaulters was introduced by the V Act 1824, s. 8 (now s. 80 of the 
Ministry of Social Becurity Act 1068) 
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Act 1960, alleging desertion and wilful neglect to maintain herself 
and the younger child. The magistrates dismissed the complaint of 
desertion because of the consensual nature of the separation, but 
they found the husband guilty of wilful neglect to maintain his wife 
and the child and made an order for maintenance at the rate of £5 
a week for the wife and £2 a week for the child. 

On appeal to the Divisional Court, Sir Jocelyn Simon, P. found 
two bases on which the magistrates’ finding of wilful neglect to 
maintain the wife could be upheld. In the first place, where, on a 
consensual parting without any stipulation exonerating the husband 
from supporting a dependent child, there has been wilful neglect 
to maintain such a child, the court may make a finding of wilful 
neglect to maintam the wife. The President found this rule clearly 
established by such cases as Kinnane v. Kinnane and Starkie v. 
Starkie (No. 2), as explained in Cooke v. Cooke,* and the reason 
for the rule was ‘‘ the close identification of interest between mother 
and dependent child; so that a failure to maintain the child throws 
the obligation onto its mother and amounts to wilful neglect to 
maintam her, notwithstanding that there is no stipulation to 
maintain her in the separation agreement.” 

The President’s second way of approaching the problem was to 
infer such a stipulation for support into the separation agreement. 
For, where a couple agree to live apart and their family includes 
a child who needs a mother’s personal care to an extent which 
precludes her from earning sufficient income, “it is a necessary 
implication that the husband agrees to support, not only the child, 
but also the wife, in whole or im part, while living in a state of 
separation (the extent depending on the degree of impairment of 
the wife’s earning capacity by the discharge of her obligations to 
the child).”’ As an extreme case the President instances where the 
child is unweaned. 

In the President’s succinct judgment the relationship between 
these two approaches is not made altogether clear.*? It seems that 
the President plumped in the end for the second. For had he 
been content to apply the so-called rule in Kinnane v. Kinnane, he 
would not have needed to refer the case back to the magistrates 
for their further finding of fact as to whether the wife was precluded 
from supporting herself by her necessary obligations to the child. 
Certainly Winn L.J. regarded the Divisional Court as having rested 
their judgment primarily on the basis of the implied term. 


31 Kinnans vV. a] 2 All B.R. 1144; Starkis v. Starkis (No. 9) 
[1988] 2 All B.R. 9; Cooke v. Cooke [1960] 8 All E.R. 80 (discussed 
by the writer in (1061) 24 M.L.R. 528). The President referred to his previous 
approval of the rule in Y V. Young [1962] 8 AU H.R. 120. 

22 In the Cours af Appeal Wilmer L.J. described the second advanced 
by the President as ‘‘ entirely different ” from the first: T] 2 All B.R. 
at p. %9G. 

23 *‘ i is on this that we think that the finding of the magistrates... 
is capable of sustained " [1966] 8 All B.R. at p. S00F. 

H 2 All E.R. at p. 977A. 
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Of the two approaches the first would still be available even 
where there was an express stipulation that the wife would in no 
circumstances look to her husband for support for herself. This is 
a not uncommon provision in formal separation agreements (see, 
e.g., National Assistance Board v. Parkes),** and one whose effec- 
tiveness to bar the wife’s complaint of her own wilful neglect by the 
husband was upheld by the Divisional Court in Pinnick v. 
Pinnick,™* although it is not effective to prevent the National 
Assistance Board (now the Supplementary Benefits Commission) 
bringing its complaint on her behalf," nor to prevent the wife 
herself alleging wilful neglect of any child of the family.** On the 
other hand, the second approach, based as it is on an implied term, 
should logically be excluded by such an express exoneration from 
Hability: Winn L.J. criticised the approach precisely on this 
account. Somewhat strangely, however, Sir Jocelyn Simon went 
on in his judgment to question whether a husband could exonerate 
himself in this way ‘“‘ from his primary obligation to support his 
child or from his consequential obligation to support his wife.” 
As we shall see below, Diplock L.J. m the Court of Appeal seems 
to assume that he cannot. 

In the Court of Appeal the clash between the two approaches, 
which is latent in the President’s judgment, is brought into the 
open by the division of view between Willmer L.J. on the one hand 
and the majority (Winn and Diplock L.JJ.) on the other. Willmer 
L.J. rejects the rule in Kinnane v. Kinnane but is prepared to 
accept the alternative route by which the President reaches his 
conclusion: the majority uphold the rule and apply it. 


THe RULE IN KINNANE v. KINNARE 


The “ rule ” stems from an obiter dictum in the judgment of Lord 
Merriman P., in the last-mentioned case, where he remarked : 


“ any sum awarded for the mamtenance of the wife, and any 
ae a support of the 
children is, as it has been, an order for the wife. 
Speaking generally, any of these orders, as I read the code, can 

only be made if it is established that one of the complamts 
made by the wife under the code is found to be proved. In 
other words, I reject the argument that an order cannot be 
made in favour of the wife for maintenance of the wife unless 


a5 8 All E.R. 1 (discussed in the writer's article ‘‘ Separation agreements 
and National Assistance '’ (1956) 19 M.L.R. 

34 [1957] 1 All B.R. 878 (discussed b the writer in (1057) 290 M.L.R. 404). 

3T i under s. 48 of the Na 1 Assistance Act 1048, but now under 
e E of Hosa BEIT Act 1060) N. A. B. v. Parkes (cited 


above). 

38 Starkis v. Stearkis (No. 2) (cited note 81 above). In this case of a consensual 
separation with no agreement t about maintenance, the magistrates had made 
an order on the und of wilful neglect to maintain both wife and child m 

— the Divisional Court reduced the 
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it is founded on wilful refusal to provide reasonable main- 
tenance for her or, put the other way, that, if the only legiti- 
mate finding is that there has been wilful neglect to provide 
reasonable maintenance for the infant chi whom the 
husband is legally liable to maintain, no order for maintenance 
of the wife can be made. I do not think that that is the 
law.’? 3° 


Willmer L.J. points out that this passage does not support the 
conclusion drawn from it by Sir Jocelyn Simon, which was (as we 
have seen above) that ‘‘ a failure to maintain the child throws the 
obligation onto its mother and amounts to a wilful neglect to main- 
tam her.“ The “ rule ” does not say this but only that, where 
there has been wilful neglect to maintain the child, the court may 
make an order that the husband shall pay maintenance not only 
for the child, but also for the wife. But Willmer L.J. does not, 
in fact, accept the rule at all. In his view Lord Merriman erred 
in his proposition that, on proof of any of the offences listed im the 
code (now section 1 (1) of the Act of 1960), a wife is entitled to any 
of the orders specifled in the code (now section 2 (1) of the Act). 
It followed that Starkie v. Starkie (No. 2), which adopted the rule, 
was wrongly decided.*° 


THe Rowe w Baxer v. BAKER 


If their lordships were divided over the rule in Kinnane they were 
agreed upon the rule m Baker v. Baker, under which a husband 
consensually separated from his wife is under no liability to main- 
tain her, unless the agreement to separate is found to be subject to 
an express or implied term that the husband is to provide 
maintenance for the wife.*? 

Willmer L.J. agreed with Sir Jocelyn Simon that it may be 
possible to imply such a term where the family of the separated 
husband and wife includes a child who needs a mother’s personal 
care to an extent which precludes her from earning sufficient income 
to support herself; and that it was proper to remit the case to the 
magistrates to make the necessary findings of fact. But for Willmer 
L.J. this term is not, as Sir Jocelyn Simon suggested, a necessary 
implication, but only an inference which may be drawn, a 
distinction also made and approved of by Winn L.J. 

Winn L.J. was not however attracted to the mvocation of an 
implied term, which he dubbed a legal fiction. ‘ Implied terms are 
insubstantial foundations for such essential rights,” nor were they 
apt, m his view, to matrimonial relationships, where the parties 
so [1068] 2 AU BR. at p. 1146. 

40 so far, presumably, as the Divisional Court in that cese allowed an award 
of maintenance for wife herself, even in a nominal amount (in addition 
to an sward of maintenance for the child), although the only wilful neglect 

was of the child. Bee note 88 above 


«1 Baker v. Baker (1949) 66 T.L.B. (Pt. 1) 81 (fully discussed by the writer at 
(1956) 19 M.L.B. 628). 
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do not regard themselves as contracting with each other. They 
were also subject to the basic objection that they could be expreasly 
excluded. Rather, he would rest the case squarely upon the rule 
in Kinnane, which meant in effect relymg upon the words of the 
statute itself with its direction that the court may order any pro- 
vision under section 2 (1) upon proof of any complaint under 
section 1 (1). Nevertheless, and surprisingly in view of these stric- 
tures upon the implied term, he agreed that the magistrates should 
be asked to decide whether or not the husband did imphedly agree 
to maintain the wife. But if the answer to that question were no, 
then the court could still proceed to order provision either under 
paragraph (b) or paragraph (h) of section 2 (1) on the basis of the 
proven neglect of the child.“ And this view is adopted by Diplock 
L.J. in even plamer terms: 
‘ If he is guilty of such wilful neglect to provide reasonable 
maintenance for the child who is living with the wife, there 
is — in the magistrates to make a matrimonial order. Such 
order may include provision that the husband shall pay to the 
wife a weekly sum not exceeding £7 10s. In the statute the 
weekly sum is not expressed to be for the maintenance of the 
wife. The only limitation on the power to order such payment 
is that the sum shall be such ‘ as the court considers reasonable 
in all the circumstances of the case.’ ”’ 


STATUTORY INTERPRETATION AND LEGISLATIVE Hisrory 


Although one must have sympathy with Diplock L.J.’s lament that 
‘“ family rights form a branch of the law into which the courts have 
introduced esoterism where Parliament intended only simplicity,”’ 
the interpretation which the majority of the Court of Appeal here 
put upon the Act of 1960 does, with great respect, seem open to 
serious legal objection, however desirable the social objective which 
it achieved. If one traces the historical evolution of the present 
legislative code, it is quite clear that Parliament has always m 
past statutes thought in terms of child’s maintenance and wife’s 
maintenance. It has been led to do so by the policy (adopted early 
in the history of the magistrates’ matrimonial jurisdiction) of limit- 
ing by monetary maxima the sums which the justices could award.” 


42 S. 2 (1) provides thats on hearing a complaint under s. 1 by either of the 
parties to the iago ‘' the cours may make an order... containing any 
one or more of the following provisions, namely—... 

(b) a provision that the husband shall pay to the wife such weekly sum not 
exceeding £7 10s. as the cours considers reasonable having regard to 
their respective means; ... 

(a. propaan for tia making By- gta po ne gst ag or 
each of them, for the main of any child of the family, of payments 
Byway o a We n a ee ae eo ts either 
ans of 50s." ` 
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This history begins with the Matrimonial Causes Act 1878, 
section 4 of which empowered “ the court or magistrate ” before 
whom a husband was convicted of an aggravated assault upon his 
wife to make an order for non-cohabitation and for payment of a 
weekly sum to the wife. The amount was left in the discretion of 
the court or magistrate having regard to the respective means of 
the spouses. The first statutory limit on amount was introduced 
by the Married Women (Maintenance in Case of Desertion) Act 1886, 
which set a maximum of £2 to what was clearly regarded as the 
wife’s maintenance, as the title to the Act indicates. The introduc- 
tion of a statutory maximum may have been due to the fact that 
this Act, unlike the Act of 1878, was exclusively concerned with 
the jurisdiction of magistrates; it may also have been prompted 
by analogy with affiliation proceedings where the bastardy statutes 
had long been framed by reference to a maximum amount.“ 
Likewise the Guardianship of Infants Act 1925, when it extended 
Jurisdiction in guardianship matters to the magistrates’ courts, at 
the same time introduced a limit to the amount of maintenance 
which magistrates could award. 

The Summary Jurisdiction (Married Women) Act 1895, which 
greatly widened the matrimonial jurisdiction of magistrates, followed 
the 1886 Act in its provision for maintenance. The weekly sum to 
be paid to the wife could not exceed £2 and was clearly intended 
to make over-all financial provision both for her and for any child 
of which she secured custody. It was not until the Married Women 
(Maintenance) Act 1920 that Parliament thought fit to earmark a 
specific sum as maintenance for the child or children; section 1 (1) 
of this Act is the ancestor of paragraph (h) of section 2 (1) of the 
1960 Act and refers to payment of a weekly sum not exceeding ten 
shillings “‘ for the maintenance of each such child.” The juxta- 
position of wife’s maintenance and child’s mamtenance has ever 
since remained a feature of the legislative code. Thus, the Depart- 
mental Committee on Matrimonial Proceedings in Magistrates’ 
Courts, which drafted the 1960 Act, referred in their Report to 
paragraph (b) of section 2 (1) as fixing the “ maximum weekly 
amount which a husband may be ordered to pay his wife for her 
maintenance,” where as paragraph (h) “ provides for maintenance 
for children.” & Compare now Diplock L.J.’s comment on para- 
graph (b): “ In the statute the weekly sum is not expressed to be 
for the maintenance of the wife.” This may be so. But the 

I was taken over from the earlier statutes, which were 
entitled “ Married Women (Maintenance) Acts ’’; and what the 


44 The Poor Law Amendment Act 1844, s. 8, introduced a limit of 2e. 6d. a 
week upon the amount which the tive father could be ordered to pay in 
of his illegitimate child; amended the Poor Law Amendment Act 
, 8. 73, which merely referred to such amount as was ‘‘ juss and reasonable 
in all the circumstances of the case.” 
45 Report of Departmental Oommities on Matrimonial Proceedings in Magis- 
trates’ Courts (Cmnd. 688, 1059), pp. 20-80 (italios supplied). 
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draftamen of the present Act intended is clear. Moreover, the 
internal logic of section 2 (1) requires that the traditional interpre- 
tation be retained. For the interpretation now sought to be put 
upon it makes nonsense of the statutory maxima m the two para- 
graphs. What becomes of the limit of fifty shillings per child in 
paragraph (h) if the court can always award up to £7 10s. under 
paragraph (b)? The flaw m the reasoning of the majority of the 
Court of Appeal is shown most clearly if we take a family situation 
very different from that in Northrop, namely, where a wife is left 
not with one but with four dependent children. Here, if one adopts 
the view of Winn and Diplock L.JJ., one would be faced, surely, 
with a contradiction between paragraph (h) permitting the justices 
to award up to £10 and paragraph (b) limiting their award to 
£7 10s. 

Where the Court of Appeal went astray was in blurring the 
distinction between child’s mamtenance and wife’s maintenance 
(which the statute draws) by the introduction of a hybrid concept, 
that of mother’s maintenance. This is brought out most clearly in 
a passage from Diplock L.J.’s judgment: 

s The child must be clothed, housed and tended by the wife. 
This will involve her in direct expense for food and clothmg, 
etc, for the child. It may involve her indirectly in additional 
for more costly accommodation than would be 
adequate for herself if living alone. It may also mvolve her 
in loss of earnings in so far as her ability to undertake paid 
employment is restricted by the child’s need for her personal 
care. Provision for the husband to pay or to contribute to 
these expenses of the wife and to recoup her in whole or in 
part for her lost earnings may be made ordering payment 
of a weekly sum under section 2 () A of the Act of 1960. 
Alternatively, as respects expenses, if the magistrates make an 
order giving | custody of the child to the wife, provision 
for the husband’s payment of, or contribution to, these may 
be made by ordering payment of a weekly sum to the wife under 
paragraph (b) of section 1 (1) of the Act of 1960, or y 
under paragraph (b) and party under paragraph (h). Since, 
however, payments made under paragraph (h) are for the 
maintenance of the child, and are held by the wife in a fiduciary 
capacity to be expended on his maintenance, she can be 
recouped for her loss of earnings only under paragraph (b).” 

With great respect, this seems highly esoteric, with its distinc- 
tions between expenses (direct and indirect) and loss of earnings. 
The writer prefers the simpler view of the dissenting member of the 
Court of Appeal. Willmer L.J. puts it shortly thus: 


“ the true effect of the Act of 1960 is that, on proof of one of 

the offences listed in section 1 (1), a wife is entitled under 

section 2 (1) to such an order as is relevant to that offence.” 
And he goes on: 


‘ If all that she proves, ... is a wilful neglect to maintain 
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her child, she is . . . restricted to the remedy provided by 

paragraph (h).”’ 
His lordship reinforces his view by referring to various established 
imitations upon the contents of matrimonial orders, such as (1) 
the msertion of non-cohabitation clauses only where needed to 
protect the wife,“* or (2) the “ bar ”?” which prevents a wife obtain- 
mg maintenance for herself where she is guilty of a matrimonial 
offence.‘’ Certainly, this view of the Act accords with the history 
of the legislative code in question, its traditional Interpretation, and 
the internal logic of section 2 itself. That Willmer L.J.’s dissenting 
view would produce a socially less desirable result in the instant 
case is an argument rather for legislative reform,‘* a matter to 
which we will return below. 

An interesting pomt which was discussed but not decided in the 
case is whether the husband could have put an end to his duty to 
maintain the child by an agreement between the wife and himself 
that she should be solely liable for its support. Diplock L.J. states 
categorically that the husband could, notwithstanding such an 
agreement, be found guilty of wilful neglect to maintain the child. 
Likewise Willmer L.J. did not think that it could be contended 
that a dependent child’s right to be maintained could be affected 
by any agreement between the parents. Neither of their lordships 
state, however, the authority for this proposition. Winn L.J. does 
not advert to the point. Sir Jocelyn Simon, in the Divisional 
Court, expressly left the pomt open for further consideration in a 
case which specifically raised it. Perhaps Wilmer L.J. has the 
solution of this problem in mind when he points out that an order 
for maintenance of a child under paragraph (h) can be made on 
the authority of section 4 (1) of the Act, even where the wife’s only 
complaint is that of wilful neglect to maintain a child and the 
court does not find there has been such neglect.“ 


Tue Law Comaassion’s PROPOBALS 


Finally, what bearing have the proposals of the Law Commission in 
their recent Working Paper upon the problems discussed in this 
article ? *® 


46 Beo, 6.9., Jolliffe v. Jolliffe [1985] P. 6. 

17 Bee, e.g., Y v. Y 1962] 8 All B.E. 190; Vaughen v. Veughan 
rissa) a'an WR. Tag? [298] 

48 Ag his lordship himself observes: '' If it be that this involves socially 
undesirable consequences, the remedy lies with riament, and should not-be 
the subject of ‘ judicial legislation ’”’ (at p. 968E). 

49 “ This may seem an odd result," he comments (at p. 966H). 

50 ' Matrimonial and Related : Financial Relief,” Law Commission's 
Published Working Paper No. 9. ag ee aroha il 35, 1067, and 
therefore antedates the Oourt of Appeal’s decision in N ; but it cites 
SE spa I emoa ha ey ihe ivisi Court for the 
proposition that maintenance awarded fo the wife will in practice take into 
acoount the needs of any children in her care. 
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The version of this paper published on April 25, 1967, concen- 
trates on financial relief in the High Court (and, now, also in the 
county courts under their new divorce jurisdiction). Maintenance 
in the magistrates’ courts is deferred for full consideration to a 
later occasion, but some preliminary observations are made in 
Appendix B concerning the interaction of the proposals in the body 
of the paper upon the magistrates’ jurisdiction. One of the many 
interesting suggestions in the paper is that, in the High Court, the 
offence of wilful neglect to maintain a spouse or child should shed 
the element of wilfulness.*1 Instead, a maintenance order might be 
made whenever it is proved that “‘ one spouse has failed to provide, 
or to make a proper contribution towards, reasonable maintenance 
for the other spouse.” The draft clause which the paper puts 
forward ®* is intended to replace section 22 of the Matrimonial 
Causes Act 1965, but, unlike that section, it makes no reference to 
the failure to maintain a child. It does however direct the court, 
in determining whether there has been failure to provide for a 
spouse, to have regard (inter alia) to “‘ the duty of the spouses to 
care for and bring up any children of the family.” The removal 
of the element of wilfulness would mean, for instance, that a wife 
could establish failure to maintam even though the husband was 
unaware of her need (a defence successfully pleaded in Jones v. 
Jones); and to settle any doubts, the draft clause expressly 
permits an order to be made notwithstanding that the applicant 
has committed a matrimonial offence or that the husband reasonably 
believes the applicant to have done so. While therefore such 
traditional defences as the wife’s own adultery or desertion are to 
go, it is not made clear in the paper what is to happen to the rule 
in Baker v. Baker. If the intention was to abolish it, one might 
have expected it to be listed with the other discarded offences at 
common law. On the other hand, one could argue that the direction 
in the clause that ‘‘ the court shall have regard to all the circum- 
stances of the case and, in particular, to—(a) the conduct of the 
spouses in relation to each other ” could refer to the Baker situation 
of a consensual parting with no agreement for maintenance to 
continue. Against this it could be said that the abolition of wilful- 
ness carried with it necessarily the repeal of the rule im Baker. But 
equally it could be maintained that, by analogy with the law of 
tort, the shift of a wrongful act from the wilful category into that 
of strict liability should not deprive the defendant of the plea of 
volenti, and that the rule in Baker amounts in the context of family 
law to such a plea. 

The draft clause relates, as has been mentioned above, only to 
maintenance applications in the High Court (or county courts). In 
applications before magistrates Appendix B, with obvious reluctance, 


n 9 All B.R. 410, referred to in para. 28 of the paper and fully 


ss oA 8 Al 52 In Appendix A, at pp. 104-106 of the paper. 
y the writer in (1060) 28 M-U.R. 1. 
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favours the retention of the element of wilfulness along with the 
general doctrme of the matrimonial offence as the basis for 
relief. For, without the guide-lines which these specific grounds 
provide, the magistrates might be left groping. It would seem to 
follow therefore that the rule in Baker would continue to apply 
before the magistrates. 

Where the paper deals with the maintenance of children there 
is no reference to the possible effect of the rule in Baker upon a 
claim for maintenance of the children.** The Law Commission do, 
however, canvass the view that it should be possible for such a claim 
to be brought by someone other than the parent or guardian (e.g., 
a grandparent).** From this one may infer that the claim brought 
by a third party could not be barred merely by some private agree- 
ment made between the spouses. In Appendix B there is a similar 
proposal for widening the class of people having the right to apply 
for maintenance for children,*’ and the implication again may be 
that the rule in Baker would not apply. 

The writer would suggest that Northrop v. Northrop shows the 
need for the Law Commission to deal squarely with the rule in 
Baker. As between the spouses there is much to be said for the 
logic of the common law in making the spouses abide by their 
bargain,®* although the burden of proof might be shifted in favour 
of the applicant (almost always the wife), so that it was for the 
husband to show that he and his wife parted on the understanding 
that she would no longer look to him for support. As the law now 
stands, the applicant must prove that, despite the separation, 
support was to continue. In relation to children of the family the 
Law Commission should declare the rule in Baker wholly ineffectual, 
as indeed Diplock and Willmer L.JJ. assume already to be the case. 
Furthermore, why not (as Dr. Stone has urged) °° vest in the child 
itself an independent right to seek a mamtenance order, thereby 
outflanking the rule completely? 

The Law Commission should also consider the relationship 
between the rule in Baker and the new policy introduced by the 
Maintenance Agreements Act 1957 under which the financial 
arrangements made by spouses, although contractually binding, 
are capable of variation by the court in certain circumstances.” 
As the law now stands, the statutory power to vary the spouses’ 


H Bee Appendix B, paras. 9-14. 


55 Paras. 153-181. 56 Pare. 168. 
on gh tds a separating the of maintenance 
— to which Te fe now ted Do in matrimonial and 


in the magistrates’ courts. 
ubject, neo peta Api rs pany cc eee er 
— this point is returned to to below. 

59 Ag the magistrates seem to have done in Browne v. Browns (1968) 107 8.J. 
96; but the Divisional Oourt, allowing the husband’s appeal, re-affirmed that 
the onus remains on the wife. 

60 Stone (1056) 19 M. D. R. 619; a a 206. 

The provisions of the 1987 Act are now to be found in ms. 23-25 of the 
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contract only exists where the agreement is “ in writing.” ® 
Granted the agreement is in writing, then variation is possible both 
of a maintenance agreement proper and of “* a separation agreement 
which contains no financial arrangements.’ It is this second type 
of agreement to which the rule in Baker applies. But the statutory 
power to vary (now set out in section 24 of the Matrimonial Causes 
Act 1965) can only be exercised in two situations: either (a) * by 
reason of a change in the circumstances in the light of which any 
financial arrangements contained in the agreement were made or, 
as the case may be, financial arrangements were omitted from it,” 
or (b) if “the agreement does not contain proper financial 
arrangements with respect to any child of the marriage.” 

If these various stringent provisions be applied to the facts of 
Northrop, it is clear in the first place that the absence of any written 
agreement between the spouses would have been fatal to any 
attempt by the wife to seek from the court a variation of the terms 
on which they parted. But for this, the wife could probably have 
argued successfully that alternative (b) above applied, inasmuch as 
the husband was only paying £2 a week in respect of their child and 
this arrangement could hardly be a “ proper ”? one when he was 
paying nothing for the support of the child’s mother.@ Certainly, 
alternative (a) would not have availed the wife, since she could 
not have pointed to a change in circumstances, at least in the sense 
in which that term has been narrowly construed by the courts.“ 

Northrop shows therefore that there can be a separation agree- 
ment which is caught by the rule in Baker but which at the same 
time, for want of writing, never comes within the ambit of section 
24. This gap in the present law seems undesirable and might be 
bridged by restricting the operation of the rule in Baker to agree- 
ments in writing. At least this would ensure that any agreement 
subject to the rule would be capable m appropriate circumstances 
of judicial variation under the section. Writing might also help 
ensure a less casual, more wary approach to the terms of the 
separation. The requirement of writing would, in conjunction with 
the shift of the burden of proof already proposed above, go far to 
curtail the mischief of the rule as between the spouses. In relation 
to children of the family the rule should, as already mentioned, be 
declared wholly ineffectual. 

As well as curtailing the rule in Baker in this way the Law 
Commission might at the same time give further consideration to 
the principle laid down in Tulip v. Tulip, with which the rule is 
62 It need not, however, be a formal document; letters will suffice. 

e Ths aganta o E cane o ed did in fact fix at the same 
£2 the 


figure amount of maintenance to be paid in of the child, but 
it was coupled with an amount of £5 a week for the ife herself; see [1967] 
3 All B.R. at p. 965G (per Willmer LJ.). 

“ e.g., K. v. K. Q All E.R. 266 (0.A.). 

«5 Tulip v. Tulip [1981] 2 All B.B. O1 (O.A.), where the application for a 
maintenance order was to the High Court; of. Dowell v. ell [1952] 2 
All B.R. 141 (D.O.), where the spplication was to magistrates. Harman J. 
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to some extent entangled. Under this principle, the court may 
make a finding of wilful neglect to provide a wife with reasonable 
maintenance, despite the husband having fully complied with the 
terms of a maintenance agreement in her favour, provided the wife 
proves that she has become in need, that the husband knew of her 
need and thet he then failed to provide additional maintenance.“ 
This principle was enthusiastically adopted by Lord Dennmg in 
National Assistance Board v. Parkes * where he pronounced the 
view (obiter) that it applied ‘ just as much where there is an agree: 
ment to pay nothing as where a fixed sum is to be paid ” and that 
it overrode anything seid in Baker. But in Pinnick v. Pinnick # 
the Divisional Court (Lord Merriman P. and Collingwood J.) 
expressly rejected this attempted extension of the principle in 
Tulip and re-affirmed the rule in Baker. 

The principle foreshadowed, to some extent, the Maintenance 
Agreements Act 1957 in undermining the sanctity of the spouses’ 
agreement, and if Lord Denning had got his way for its further 
extension, it might have rendered otiose that statutory intervention. 
There is however the obvious and practical distinction that the 
principle in Tulip enables the court to make a maintenance order 
to meet the needs of the non-maintained wife, whereas the statute 
only empowers the court to vary the terms of the parties’ contract: 
the former technique arms the wife with a court order enforceable 
by all the methods of the Maintenance Orders Act 1988, including 
attachment of earnings; the latter merely leaves the wife with her 
remedy in contract. Nevertheless, it is at least debatable whether 
one needs both techniques to achieve substantially the same result, 
namely, the adjustment of the burden of support to match the wife’s 
new needs. The case for abolishing the principle in Tulip 7 
would become stronger if more realistic maxima were fixed for the 
limits of the magistrates’ power to vary agreements under the 
statute: at present, a spouse may be driven to the expense of 
secking variation in the High Court in order to escape from the 
ceiling of £7 10s. a week (plus £2 10s. a week for each child) upon 


dissented in the former case, and his judgment amounts, in effect, to a ples 
for some new statutory power of varia such as the Act of 1957 was later 
to provide. 
oe The Law Commission's proposal (discussed above) to remove the element of 
wilfulness from the offence of neglect to maintain would remove the second 
NOs a ee 
Olen a ae -R. 700; discussed by the present writer in (1986) 10 
L 628. 


oo Bee het All B.B. 878; see Brown (1967) 90 M.L.B. 404. 

60 e ing similarity between the factual situation in K. v. K. (note 
64 above) and that in Tulip v. Tulip: an 7. — 
a wife ever more handicapped by arthritis, and inflation to put up 
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10 This would involve providing that it would be a defence to the 

new offence of ‘ reglent ty atai af the defendant could show that he 
had agreed to pay his wife an amount which was suficient for her maintenance 
ca her shen situation, and dhat ha dud Taly complai miil Ean Eara 
(of. N.A.B. v. Parkes [1955] 8 All H.R. at p. 8H, per Denning L.J.). 
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variations in the magistrates’ court. Here we await with impatience 
the report of Miss Graham Hall’s committee. Also, as the Law 
Commission propose,” the power to vary should be freed from the 
excessively restrictive interpretation hitherto put upon it by the 
courts. 


CONCLUSION AND PROPHECY 


The Law Commission’s proposals, with the addition here suggested, 
would amount to no more than an overdue tidying up and simplifi- 
cation of the present law. In the longer term a more root and 
branch reform will be needed. The movement of opinion in favour 
of the fatherless child’s allowance is perhaps a pointer to the 
direction which this reform will take. The writer believes that 
the private law of maintenance will tend to wither away and its 
place be assumed by social security legislation. In other words, 
by the year 2000 the law will have abandoned as socially undesir- 
able, frequently ineffectual and wholly uneconomic the hounding of 
spouses through the courts for non-support of their families. Non- 
support by spouse or parent will be ranged alongside those other 
vicissitudes of life—unemployment, sickness, industrial injury, 
child-birth, death itself—for which social insurance should make 
provision. Before however the complete disappearance of the 
private obhgation, there is likely to be an intermediate stage when 
we shall revert, In essence, to the system of the Poor Relief Act of 
1601: financial relief will be given to those in need by an adminis- 
trative agency which will then seek to recoup itself in appropriate 
cases from the defaulting spouse or parent.™ But complete 
“ socialisation ” of the risk of non-support seems eventually certain, 
as certain indeed in relation to this family lability as is the similar 
process in many areas of tortious liability. On the other hand, 
even at the intermediate stage the loss to the wife, as the eco- 
nomically weaker party, of her personal right to seek maintenance 
from her husband will need to be counterbalanced by her being 
given a real right to share in the family property as part of that 
general reform of our matrimonial property system which the 
Chairman of the Law Commission has already promised us." 


L. NEvILLteE Brown.* 
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T3 Sir Leslie Scarman, “law orm and Family Property ' (1968) The 
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VOID OR VOIDABLE?—NATURAL JUSTICE 
AND UNNATURAL MEANINGS 


(Part Two)“ 


V—CoOLLATERAL PROCEEDINGS 


Collateral proceedings may take many forms. One of the most 
obvious varieties is enforcement proceedings, where the person to 
whom an administrative decision is addressed pleads its irregularity 
by way of defence in proceedings where he is sued or prosecuted 


for disregarding the decision.*’ 
In Labalmondtére v. Frost, magistrates ordered the defendant 


to repair his building without first hearing him. On his failure 
to do so, officials repaired it for him and sued him for the cost, 
under special statutory provisions. The claim was dismissed, 
but it was not said whether the original order was void or voidable.** 
In Smith v. R., the Crown, acting under statutory powers, forfeited 
a colonial lease which it had granted and instituted proceedings 
to recover the land. It was held that ** the governor had no juris- 
diction to issue the proclamation,” in the absence of a prior hearing, 
and the Crown lost its case.*® 

Similar problems may arise over the enforcement of foreign 
judgments. Where the defendant has not been notified of proceed- 
ings, or has not been given a chance to state his case, English 
courts will refuse to enforce the foreign judgment; but this is a 
rule of English public policy, which operates regardleas of whether 
the judgment was void, voidable or unimpeachable under the foreign 
lew fori. Occasionally, however, there may be a statute which 
obliges the courts to enforce foreign judgments, without exception; 
the only defence which can be raised m such a case is that the judg- 
ment is in reality no judgment because void under the foreign 


*6 The first part of this article, which dealt with violation of natural justice in 


the context of direct attack l judicial end administrative decisons, 
the 81 M.L.R. 2. 
pA — previous issue: (1 


Pe may be included under the rubric of enforcement pro- 
ceedings, even thong mo Sa dh reas po 
addressed to a person who is not the defendant in the 
Bee Lasard Bros. & Co. v. Midland Bank Ltd, [1988] A.O 

a, p. 6, note Tl. E a Lae eee re Se a merely 
voldable judgment as insuff t to jus proceedings, but 
explanation is probably that the judge in the garnishee proceedings should 
have set aside the original judgment; besides, the making of a garnishee order is 
discre 


«s (1859) 1 EL & El. 527. R. v. Totnes Urdon (1845) 7 Q.B. 690 is a little 
similar, bub the enforcement — — by way of mandamus, which is 
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lem fori. Such a situation arose in the Australian case Posner v. 
Collector for Inter-State Destitute Persons.’ A Western Australian 
maintenance order had been made against the appellant, although 
he had had no notice of proceedings. The Western Australian 
statute provided that an indorsement on the summons, recording 
service, should be evidence of service, and from this the Australian 
High Court concluded that the Western Australian court had 
exclusive jurisdiction to determine the fact of service. Since there 
was evidence, however false, of service, its judgment was merely 
voidable and, until set aside in Western Australia, was enforceable 
against the appellant in Victoria. 

This case is not contrary to the principle laid down in Smith v. 
R.; it is only an exception, based on the special terms of the statute. 
But English cases mvolving statutes drafted in similar terms 
indicate, even though they are not concerned with enforcement pro- 
ceedings, that the Australian High Court’s interpretation was 
wrong."* 

Apart from special statutory provisions of the type at issue in 
Posner’s case, it seems that breach of the rules of natural justice 
may be raised as a defence in enforcement proceedings, and that 
this is probably to be explained on the grounds that breach of 
these rules is regarded as nullifying the decision. But the cases are 
too few to justify any definite conclusions. Besides, it is doubtful 
whether enforcement proceedings are typical of collateral proceed- 
ings, or whether they are a fair test of whether a decision is void 
or voidable. There are many cases in which the courts have treated 
enforcement proceedings as conferring as wide a power of review 
as direct proceedings. These cases may be the exception rather 
than the rule in England,’* but in the United States it is generally 
accepted that any defect may be raised as a defence in enforce- 


ment proceedings."? 

Apart from enforcement proceedings, virtually all the natural 
Justice cases on collateral proceedings ™* deal with claims in tort 
or quasi-contract. 

No liability attaches in tort or quasi-contract merely for decid- 


To (1946) 74 O.L.B. 48L 

Tl Heeritt v. Reentt, R. v. Bvans, R. v. South, R. v. Farmer, supra, p. 6, 
note 2. Contra, Re Lenaghan, supra, ll; and in R. v. Farmer 
Esher M.B. stated obster thas the prinmple later laid down in Posner's case 
would be applicable in enforcement proceedings: [1992] 1 Q.B. 687, 688-680. 

12 Rubinstein, Jurisdiction and Ileg , 1965, pp. 80-40. 

12 K. O. Davis, Administrativo Law reatsse, s. 28.07; (U.8.) Administrative 
Procedure Act 1946, a. 10 (b) and (6). 

14 The onl exception is Marsh v. Marsh [1045] A.O. 971 G. O.). Here, a 

divorces decree was Ae by procedural defects unrelated to natural j 

the ing intervener appesled ae dee died while the appeal was pending. 
The appeal therefore ‘bated ent was given on & eal The 
validity of the divorce later arose as an —— question during adminis- 
tration of the petitioner's estate, and it was held thet the decres was merely 
woidable; tly, never havi been reversed on appeal, is must be 
treated as id. But the Privy cil's opiniop contains a dictum (at 
p. 264) that breach of natural justice would have rendered the decree void. 
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ing without jurisdiction.” What happens is that the defendant 
pleads a judicial or administrative decision as a justification for 
his acts, whereupon the plaintiff seeks to show that the decision 
is void. According to The Marshalsea,"* a judge who steps outside 
his jurisdiction (i.e., whose decision is void) is regarded as no 
longer acting as a judge, so that people executing his decision 
are trespassers. Definitions of jurisdiction for the purposes of 
this rule have fluctuated widely; exceptions have been laid down, 
first by the courts, then by Parliament. It is not hard to see why 
such inconsistency has arisen. Actions in tort developed before 
supervisory remedies were well defined, and they were often the 
citizen’s only mode of redress.77 But the courts also had to think 
of the interests of officials, who were often unpaid or badly paid, 
who were frequently lackmg in great wealth or knowledge of the 
law, and who ran the risk of having to pay damages out of their 
own pocket—for it must be remembered that these rules developed 
at a time when vicarious lability and insurance against tortious 
liability were virtually unknown, and when an official could seldom 
hope for indemnification out of public funds. It is not surprising 
that. the courts arrived at tortuous results in their attempts to 
reconcile the irreconcilable interests of the citizen and of the 
public servant. 

Many of the cases are actions m trespass arising out of the 
enforcement of a decision taken without a hearing. Early authori- 
ties are in favour of the defendant, usually on the grounds that 
the tribunal ‘“‘ hath jurisdiction ”? but ‘* hath erroneously pro- 
ceeded.” ™* But it is now well established that an action lies." 
Oddly enough, this has never been explamed on the grounds that 
the decision was void; indeed, it is possible to find dicta that the 
decision was voidable, even in cases where the plaintiff won his 
action.*° 


ecard: ae 
however, as an to this 
78 (1612) 10 Co. Rep. E ES nota 8. 
—— arly true where the defendant was in the name of the 
Grow inl orld tbe mod in onl HM, a elo 
— to control preroga writs, W were y to 
Cn (habeas corpus is the obvious — 
Webb v. Batohsler (1675) Freem. K. B. 806. See aiso R. v. Dyer (1708) 6 Mod. 
41; Goss v. n cosa eas Yep Webb v. Batchelor and R. "ous infra, 
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are le because the TEER AEE Ta o e 
p. 141, 82. In Goss v. Jackson the action was against th 
well as against the offoer of the court; bat hs Akaan unlike the cade 
in the two earlier cases, does not say that the decision was see ge — 
In Mason v. Barker (infra, note T9) an action was successfully brought against 
® magistrate. 

7) Painter lace ee a 8 Ad. & H. 488; Mason v. 
Barker (1848) 1 & K. 100; Cooper v. Board of Works (1888) 
14 O.B.(x.s.) 180; Hopkins v. Smethwick Locoal Board of Health (1990) 24 
Q.B.D. 718 (0-A). 

20 Thus in Cooper's case it was sald that the defendants acted ' et ae a 
sions of the statute '’ but * have exercised their power wrongfully "’ . oit. 
pp. 190-190, 195-108). 
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An exception to the general rule of liability exists in the 
case of court officers, constables and other humble officials, who 
are not hable for executing judgments given without jurisdiction, 
unless they had notice of the want or excess of jurisdiction.*' It 
is only natural, therefore, that they should not generally be liable 
for executing a decision given without a hearing *?; but many 
cases explam this, unnecessarily, on the grounds that the decision 
was merely voidable.“ On the other hand, in Innes v. Wylte,™ 
a constable, who, on the instructions of the officers of a club, 
restrained a wrongfully expelled member from entering the club’s 
premises, was held liable for assault; and Denman C.J. based his 
decision on the idea that the plaimtif’s expulsion was void because 
he had been given no opportunity to state his case. 

The authorities on the rule nemo judem m causa sua are at 
variance with those on the audi alteram partem principle. In Dr. 
Bonham’s case,“ the plaintiff had been imprisoned for refusing to 
pay a fme imposed by the College of Physicians; half the fime was 
payable to the King, the other half to the College. It was stated 
obtter that the College had no power under its constituent Charter 
and Act of Parament to impose a fine payable to itself (the 
court, in order to arrive at this result, was even prepared to 
hold the Act of Parliament void, if need be); consequently, the 
plaintiff would have succeeded in his action for false imprisonment 
on this ground, even if the imprisonment had not been illegal 
for other reasons. In this case absence of interest seems to have 
been regarded as a condition precedent to jurisdiction, but it is 
doubtful how far the court intended to lay down a general principle. 

More recently, however, it was said in Dtmes v. Grand Junction 
Canal that breach of the nemo judew rule merely rendered the 
decision voidable, and, until quashed or reversed, ‘* we. think 
that the proceedings were valid, and that persons acting under 
the authority of the court would not be liable to be treated as 

.? ** These dicta were repeated, almost word for word, 
by the Exchequer Chamber in Phillips v. Eyre." 

It was the practice of the ecclesiastical authorities to enforce 
their decisions, not by physical acts, but by sequestrating tithes 
and other debts payable to the defendant. In Capel v. Child * 
and Bonaker v. Evans,” it was held that a defendant condemned 


$1 ig Laden v. Morton (1677) 1 Freem.K.B. 892; Lucking v. Donning (1708) 
1 Salk. 202 


81 Webb v. Batokelor, R. v. Dyer, Goss v. Jackson, , note 78; Painter's 
casa (obiter), supra, note 70; Turley v. Daw (1906) 04 L.T. 216, 
83 Webb v. Batchelor, R. v. Dyer, Turley v. Daw. 
262 
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a 8 —— 107. See above, p. 2, note B. 

ae 8 H.L.0. 750, 786. mY a acting under the authority of the 
court '’ were taken to mean court , the statement would olearly ight, 
although arguably for the wrong ressons; but it is not obvious that a 
— in of the statement is justified. 

vid L.R. 6 Q.B. 1, 22. ss (1882) 20. & J. 558. 

ae ) 16 Q.B. 182. 
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without a hearing could bring an action for money had and received; 
subordinate officers were not exempt from liability; and the judg- 
ments seem to be based on the idea that the decision by the 
ecclesiastical authorities was void if given without a hearmg.*® 

Another example of an action for money had and received 
in Osgood v. Nelson,*: where the Registrar of the Sheriffs’ Court 
of the City of London was dismissed from his freehold office. He 
instituted quo warranto proceedings against his successor, but 
it was subsequently agreed that these proceedings should be 
delayed while the plaintif brought a test case for money had 
and received against his successor. The House of Lords decided 
against the plaintiff on the facts, but suggested that he would have 
succeeded if he had shown that he had not had a proper hearing 
before his dismissal. What is remarkable about the case, however, 
is that the House of Lords went into all the possible defects in 
the decision of dismissal, just as if the case had been one of direct 
rather than collateral attack. This may be explicable on the 
grounds that the action was a test case for quo warranto proceed- 
ings pending in respect of a freehold office; at all events, the attitude 
adopted by the House of Lords made it unnecessary to consider 
whether lack of a hearing rendered the decision void or voidable. 
“~ In Wildes v. Russell," justices of the peace dismissed their 
clerk of the peace, who thereupon sued his successor for money 
had and received, alleging that his dismissal was invalid on the 
grounds of bias. The Court of Common Pleas, citing Dimes’s case, 
held that even if bias existed, it would only make the decision 
voidable, and therefore, until it had been quashed, it must be 
treated as valid in collateral proceedings. There are various 
grounds for distinguishing the case from Osgood v. Nelson (e. g., 
that it did not concern a freehold office, that no quo warranto 
proceedings were pending, that a different rule of natural justice 
was involved), but none of them is wholly convincing. If there is 
a conflict here, obviously Osgood v. Nelson, as a later decision by 
a higher court, must prevail. Osgood v. Nelson may go too far in 
permitting judicial review, but Wildes v. Russell does not go far 
enough. 

Where the plaintiff cannot base his claim on trespass or an action 
for restitution, he is in a quandary. Does an action lie for purely 
economic loss? *? As regards breach of the audi alteram partem 


#0 This is stated in the headnote to Capel v. Child, but not in the judgment. In 


Bonaker v. Evans, the Exchequer O said that the decision was void (at 
174) but the matter was no discussed carefully. 
n (1973) L-R. 6 ELL. 686, s3 880) L-R. 1 O.P. 792, 741, 


93 — probably be a positive act (e.g., dismissal) before tortious liability 
can begin to arise. There is no authority on the question whether a. negative 
decision (0-9-5 not to grant a licence) can be attacked for breach of natural 
jostice, but until recently no action lay against a lic authority for 
maliciously refusing to grant a licence ( (Bassett Y. Gods (1770) 8 Wils.K.B. 
121; Dava T. ary ere K.B. 170 (0.A.}—not followed in David v. 
Abdul Cader [1963] 884 (P.C.)), — mealkoious positive 
decision does create liability (infra, notes 94 and 98) 
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rule, dicta in Partridge v. General Medical Council ** indicate that 
such a claim will succeed, even though the defendants had only 
carried out an ‘* erroneous exercise ° of their functions (t.¢., 
their decision were merely voidable); but, as the functions were 
“ Judicial,” the plaintiff failed because he could not prove malice. 

However, other cases suggest that want of jurisdiction and 
malice are alternative grounds for an action,** and that breach 
of natural justice is to be regarded as want of jurisdiction for that 
purpose.” But at this point a further difficulty arises. In 
Wood v. Woad, the plaintiff was a member of a mutual insurance 
society and was expelled by the society’s committee without a 
hearing, contrary to the rules of the society. He argued that he 
had thereby been deprived of insurance money for damage to his 
ship, and claimed the money in an action for tort against the 
committee members. Kelly C.B. and Pollock and Amphlett BB. 
held that his expulsion was void; he was therefore still a member 
of the society and entitled to his insurance money, so that his 
declaration disclosed no loss suffered and no cause of action against 
the committee.” l 

This decision may have been correct on the facts of the case, 
but it is going too far to suggest that a void act can never cause 
loss. A generalised application of the rule in Wood v. Woad 
could lead to injustice (¢.g., in the case of expulsion from a trade 
union which successfully operates a closed-shop policy), and the 
authorities are divided as to the exact scope to be attributed 
to the rule.” 

The law concerning tortious liability for purely economic loss 
is clearly in a fluid condition. But the uncertainty is by no means 
confined to cases af economic loss. As regards breach of the auds 
alteram partem principle, most of the cases are in favour of lability, 
and the only difficulty arises over questions of purely economic 
n pre 25 Q.B.D. 90, 96-07 (O.A). i 
85 Aokersloy v. Parkinson (1 8 M. & S. 411, 487. In Roncarelli v. Duplessis 
(1959) 16 D.L.B. (2d) 689, which, like Ackersley's case, was not concerned 
with natural justice, the Canadian Supreme held that a tort action lies 
for economic loss caused by administrative acts without legal) justification. 
The ratio is unolear; there was evidence of malice, and the court hardly dis- 
ued T E — — h eaS o ——— (infra, note 96). Kore. 
hota would be authority in common law ——— — 
Beaurain v. Soott (1818 Camp. 888 and MoGillterey v. Kimber (1916) 26 
D.L.B. 164, 170-178, 188, 184 laudi alteram portom); Thompson v. British 
Medal Association [1924] A.O. 764, 780 (P.0.) (obiter—nomo judes tn causa 
sua). MoGilkeray v. Kimber is the only case on which any great reliance can 


be placed. 

(1874) L.E. 9 Hr. 190. OCleasby and Pollock BB. also held that the declara- 
ton disclosed no cause of action because it contained no tion of bad 
faith. See the discussion in Ridge v. Baldwin [1964] A.O. 40, 88-92, 186 
as to the true ratio of Wood v. Woad. Oleasby and Amphlett BB. doubted 
whether an action would lie in any circumstances, but this is clearly not the 
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*s Rubinstein, op. oit. pp. 128-188. Maybe the defendant is estopped, from 
suig the nullity of fis own act—Roncarelli v. Deplesets (1059) 16 D.L.R. 
(2d) , 708, per Band J. 
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loss. On the other hand, liability is not so certain in the event of 
breach of the rule nemo judem in causa sua, particularly if the 
decision is a judgment of one of the ‘ ordinary ”’ courts, as in 
Dimes’s case. Moreover, even those authorities which are in favour 
of liability do not always explain it on the grounds of the 
nullity of the decision in dispute. 

The confusion in natural justice cases is merely symptomatic of 
the confusion surrounding the whole subject of the tortious liability 
of public officers. The question whether or not a defect in a decision 
goes to jurisdiction seldom receives a clear answer. Even if it 
did, the law would still be unsatisfactory for an even more cogent 
reason; limitation of liability to jurisdictional defects does not 
go far enough to protect the citizen, while it goes too far in 
deterring the fearless discharge of official duties. Governmental 
functions, by their very nature, mvolve a greater risk of infringmg 
individuals’ rights than commercial operations do. And, since 
governmental powers are created in the interests of the community, 
and not (we hope) in the interests of the admimistrator, it is only 
fair to make public funds, instead of individual officers, liable for 
the loss caused by defects in the administrative machinery. 

This is the system adopted in France. Loss caused by defects 
in the administration is remedied by an action for damages for 
jaute de service, brought against the state, local authority or 
other administrattve organ concerned. Individual liability of the 
official for faute personnelle is not altogether excluded (there may 
even be cases where faute de service and faute personnelle overlap, 
so that the official and the administration are regarded, so to speak, 
as joint tortfeasors); but individual liability is rare.** In particular, 
the administration is hable for adopting and enforcing illegal 
administrative decisions, whether they be void or votdable,' while 
the individual official is, as a rule, not liable. French law may 
result in complexities of its own, but at least it makes it unneces- 
sary to determine whether a decision is void or voidable—a question 
which has caused English courts endless difficulties*; and, as 
usual, French law gives greater protection to the citizen than 
English law, and interferes leas with sound administration. 


VI—-WAIvVER 


Having completed our surveys of direct and collateral attack, we 
must turn to certain problems common to both forms of attack. The 


*® Hence Dicey’ French administrative law. For an socount 
of modern ih Ino on subject, seo M. Waline, Droit Administratief (Sth 
ed., 1968), 

1 Ibid. at p. — 
2 Ibid. at p. 708. 


3 Reform of Hnglish law along the lines suggested would also make it possible 
to repeal the special statu tary exemptions from lisbili such as the Constables’ 
Protection Act 1750 and the Justices’ Protection Act , which at present do 
so much to complicate the law on the subject. 
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main problem here is that of waiver.‘ ‘‘ If a litigant has himself 
induced, acquiesced in or waived the irregularity he cannot after- 
wards complain of it.”?* It is often thought that the possibility of 
waiving a defect proves that that defect does not go to jurisdiction ; 
and, although it will be shown later that this view cannot be 
accepted without reservations, waiver cases do have a certam 
relevance to the question whether breach of natural justice renders 
a decision void or voidable. 

A large number of certiorari and prohibition cases hold that 
an applicant cannot attack a decision for bias if he knew of the 
bias during the original proceedings and failed to take reasonable 
steps to object to the composition of the tribunal. In most of 
these cases nothing was said about the decision being void or 
voidable.* But sometimes the courts admit the possibility of waiver 
while stating that bias or intereet renders the decision void.’ 

Properly understood, there is nothing startling in these judg- 
ments. Certiorari and prohibition are discretionary remedies,’ 
and in the exercise of their discretion the courts have for centuries 
withheld certiorari and prohibition when the applicants have waived 
defects, including defects of a jurisdictional nature,’ in the inferior 
tribunals in question. The ambit of this principle is not altogether 
clear—the courts make an imprecise distinction between a total 
want of jurisdiction, which cannot be waived, and contingent defects 


4 Most of the waiver cases deal with direct attack, but for examples of collateral 
attack, see Corrigal's case (infra, p. 48, note 15), Lacking v. D (infra, 
. 148 note 28), Trusoott v. — (infra, p. 148 note 29), a v. 
urrells (infra, p. 148, note 90), R. v. Commissioner of Valuation and R. v. 
Berry (infra, p. 149, note 82), and Ktndersloy's case (tnfra, p. 150, note 88). 
Marsh v. Marsh [1945] A.O. 971, 2965 (P.0.). For — of acts amounting 
to waiver, see the cases mentioned below in notes 6, 7, 12, 14 and 80. 
¢ R. v. Richmond JJ. (1860) M J.P. 422; Ho p. Ilohestor Parish (1861) 25 J.P. 
58; R. v. Kont JJ. 44 J.P. 208; R. v. Cemborland JJ, } 52 J.P. 
502; R. v. Byles, ex p. Hollidge (1912) TT J.P. 40; R. v. W 4] 1 
K.B. 608; R. v. Clare County JJ. [1918] 9 LR. 116; R. v. Essos JJ., oa p. 
Perkins [1927] 2 K.B. 475. 
T Serjeant v. Dals (1877) 2 Q.B.D. 558; R. v. Willems [1914] 1 K.B. 608 
(statutory disqualification). Of. Ee p. Medwin (1858) 1 E. & B. 609, G14, 617 
(interest ‘‘ incapacitates ' the judge); and for the significance of the no 
certiorari clauses in R. v. Che m Commissioners, sce above, p. 14, note 62. 
Prohibition it ihe want of jurisciciie iction is apparent on the 
face of the record—a well-established but gical rule; oo uently no 
waiver is possible in such a mtuation (Far son v. Morgan [ ] 1 Q.B. 
552 (O.A.); Alderson v. Palliser [1901] 2 . 888 (0.A.)). In R. v. Wiliems 
[1914] 1 K.B. 608, the Divisions] Court suggested that even if the a licant 
from 
* ing to 


were entitled to certiorari em debito juststecs, he would be estop 
alleging a disqualifying interest on the pari of the magistrates, after 
object when the case was before the magistrates’ court; but this suggestion is 


* Com v. St. Albans (1873) 1 Mod. 81; Nendick v. Stwit (1678) 8 Keb. 849, 884; 
— v. pene (1705) 1 Salk. 202; Anon. (17 11 Mod. 182; R. v. 
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11 Mod. 188); R. v. Comptroller- esigns, es p. Parke, 
Davis 4 Oo. Ltd. [1988] 2 W.L.B. 760, 764. 
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of jurisdiction, which can '°—but it is certainly applicable to the 
rule nemo jude in causa sua. 

So we shall have to look beyond certiorari and prohibition cases 
if we want to reach any general conclusions about waiver. In cases 
which were not concerned with applications for certiorari and 
prohibition, waiver of bias and interest has been permitted without 
any discussion as to whether such defects went to jurisdiction. 
Similarly, in de Verteuil v. Knaggs, the Privy Council suggested 
obiter that it would be unnecessary to give a hearing to a party 
affected by an impending decision if there were ‘ obstructive 
conduct on the part of the person affected ’’; the action was for 
a declaration, but nothing was said about lack of notice rendering 
the decision void or voidable.?? 

More often, waiver of the rules of natural justice is permitted 
on the grounds that breach of those rules does not go to jurisdiction. 
Thus, in Fry v. Moore, the court had allowed substituted service 
to take place in circumstances where it was impermissible. After 
judgment by default had been entered, the defendant took out 
a summons, asking for the judgment to be set aside and for the 
plaintiff to be ordered to deliver a statement of claim. The Court 
of Appeal held that the order for substituted service was not a 
nullity, but a mere irregularity, which had been waived by the 
summons asking for delivery of a statement of claim; the defendant 
had thereby recognised that valid proceedings had been instituted.” 


16 De Smith, op. oft. pp — “The Observances of Law as a 
Gondition of Turadetion n Cissl (1981) T L. J. R. 557, 574: ‘ All these terms are 
misuse of language. Jurisdiction must o an absolute conception; so juris- 
diction cannot be defective. . For it must exist in all perfection, or not 
at all; a relative want of jurisdiction is nonsense.” Similarly, phrases such 

as ‘' total absence of jurisdiction " are, like “‘ absolutely void,’ no more than 
a — monument to linguistico — for what can be more absent than 
absence? But the fact that the courts have Teased themselves unhappily 
does not altogether detract fram the — their conclusions, There is 
nothing irrational in saying that soquicacence will operate as a bar to obtaining 
certiorari or prohibition in some circumstances, but not in others. 

11 rorgis gio E, v. Williams, supra, p. 145, note 7. 

13 Sheppard (1778) 1 Leach C.C. 101 (partly statutory lification). In 
—— Mole [1911] 1 K.B. 888, the plaintiff sued a oouniy conrt 

own court and lost; the registrar taxed the costs which he been 


awarded against the plaintiff. The plaintiff a ed against the taxation to 
the le erT —— to the Divisional and final] — the Court of 
A would seem that the plaintiff did not invoke the principle nemo 


in causa sua until the case reached the Court of Appeal, which held that 
1s was too late for him to do so. (The facts of the case are, however, not 
entirely clear; seo the exchange of remarks between Fletcher Moulton LJ 
ani the plaintif’s counsel cacy. 688.) 
cope eo 557, 561; and see de Smith, op. oit. p. 191. If a statute provides 
substituted service, then evasion of servico justifies substituted service, but 
not no service at all: R. v. London C Quarter Sessions Appeals Commit- 
tes, ox p. Rossi ] 1 Q.B. 682, 698 (obiter). For the common law on this 
int, see R. v. Dyer (1708) 6 Mod. 41; R. v. Cotton (1788) 3 Barn.K.B. 241, 
y. Clamont (18S (1821) 4 B. & Ald. 918, 981, 

Cs) 2 Oo E ee 
, of the R.8.0. provided ab lication to set aride any 

or irregularity shall he allowed. . the party applying has 


= 
ad 
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Similarly, in Wakefield Local Board of Health v. West Riding & 
Grimsby Ry., it was held that a statutory disqualification, declara- 
tory of the common law principle nemo judew in causa sua, could 
be waived, because the statute did not intend the disqualification 
to go to jurisdiction.” 

There is, indeed, a common belief that a defect cannot be waived 
if it goes to jurisdiction, since jurisdiction cannot be conferred by 
consent or acquiescence. For instance, the parties cannot by 
consent empower a civil court to hear a criminal case, or vice versa. 
As a general rule, the subject-matter over which a tribunal has 
jurisdiction cannot be extended by the parties.’* 

But the fact that jurisdiction cannot be extended in one direc- 
tion by consent does not necessarily mean that consent cannot 
extend jurisdiction in other directions. Many requirements have 
to be fulfilled before a tribunal has jurisdiction, and there is no 
logical reason why consent should not be able to cure absence of 
some of those requirements, even though it cannot cure absence 
of others. Apart from certiorari and prohibition cases,’’ there is no 
direct authority for the view that violation of the rules of natural 
justice goes to jurisdiction but may nevertheless be open to waiver. 
However, the possibility of such a thing happening may be shown 
by examining circumstances where consent, acquiescence, waiver 
or estoppel '* have been held to cure other jurisdictional defects. It 
may be difficult to find a comprehensive formula for distinguishing 
these circumstances from cases where jurisdiction cannot be extended 
by consent '*; but a legal principle does not cease to be sound 
simply because there is no adequate terminology to describe it. 

An outstanding example of a situation where consent can cure 
want of jurisdiction is to be found in the rules concerning service 


taken any fresh step after knowledge of the irregularity." This rule only 
— is aaa not to nullities: Hamp-Adams v. Hall [1911] 2 K.B. 
; (0.A.). 
16 ee ae See also Corrigal v. London d Blackwall Ry. (1848) 6 
. k G. 219, 247. 

18 Perquharson v. Morgan [1904] 1 Q.B. 552 (C.A.); Toronto Ry. v. Toronto 
Corp. [1904] A.O. 809, 815 (P.0.). 

17 Sapra, p. 145, note 7. These authorities do cast an interesting light on ceses 
not invol certiorari and prohibition, where breach of the rules of natural 
justice has een hald to be capable of waiver, for, if such breech goes to 

isdiction in certio morani b ibition oases, why should it not do the same 
im other cases? Cf. the in R. v. Willams (supra, p: 145, note 8) about 
estoppel ousting remedies that are normally available ow debito justitiae. In 
R. v. Cheltenham Commissioners there are dicta that ane interest in 
the Queen's Bench could be waived in the same way as it could in inferior 
tribunals; interest in inferior tribunals was by implication treated as going to 
jurisdiction, since the court's power of review was not ousted by a no 
certiorari clause (sepra, p. 28, note 62); would interest in the Queen's Bench 
have the same effect, while still being capable of waiver? 

18 The notions merge into one another in the present context, but, for reasons 
which will a r later, it is better to treat the cases as laying down a rule 
of consent which validates the decision erga omuss; estoppel, an the other 
hand, would only operate as a persona! bar. 

19 See above, p. 148, note 10. 
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of writs abroad. Apart from certain exceptions in the Rules of the 
Supreme Court, it is axiomatic that English courts have no jurisdic- 
tion over actions in personam unless the writ has been served on 
the defendant in England. But the defendant may appoint an 
agent to accept service on his behalf in England *°; and, even if 
the writ is served abroad, the defendant is precluded from objecting 
to the Jurisdiction if he has entered an appearance without protest.”! 
In corresponding circumstances, too, entry of appearance in a 
foreign court constitutes submission to the jurisdiction,®? unless 
solely for the purposes of contesting jurisdiction.” Express agree- 
ment can also confer jurisdiction on English * or foreign * courts. 

Geographical limitations on the jurisdiction of inferior courts 
can also be removed by acquiescence, at least as regards the place 
of service of writs.2* The same would seem to be true of limitations 
based on the defendant’s place of residence; the relevant cases 
are prohibition cases, but suggest that the question does not turn 
solely on the discretionary nature of prohibition.” In Lucking 
v. Denning, Lord Holt said that if a cause of action arose outalde 
the area over which an inferior tribunal had jurisdiction, and 
if the defendant raised no objection during proceedings before the 
inferior tribunal, then he would be estopped from alleging want 
of jurisdiction thereafter.* A good deal was said about withholding 
prohibition, but Lord Holt does not seem to have confined his 
reasoning to the availability of prohibition; the action was in 
tort and earlier cases make the same point without mentioning 
prohibition.** 

Rules concerning the time within which actions must be insti- 
tated, or within which decisions must be taken, can also usually 
be waived, even when they are regarded as going to jurisdiction.?° 


20 John Russell 4 Co. Lid. v. Cayser, Irvine 4 Co. Lid. [1916] 2 A.C. 908, 802— 
808 (per Lord Haldane). 

31 Forbes v. Swath (1855) 10 Exch. 717; Boyle v. Sacker (1888) 39 Oh.D. 249 
(O.A.). 

33 Molony v. Gibbons (1810) 3 Camp. 502; Guiard v. de Clement [1914] 8 K.B. 
145. 


22 Tallack v. Tallack [1927] P. 211; Re Dulles’ — — Ch. 842 
j: 


ae — Harris v. Taylor [1915] 2 K.B. 580 (0 
4 R. B. O.. Ord. 10, r. 8; Ord. 11, r. 2. 
25 Poyeriok v. Hubbard 71 L.J.K.B. 500; Copin v. Adamson (1875) 1 


Ex.D. 17; extended to imp agreements in Blohn v. Dosser [1962] 2 Q.B. 


116 

38 Oulton v. 6 (1874) L.R. 9 O.P. 189 (Palatinate Court at Lancaster— 
writ served ontside Lancashire). 

37 Donsgal v. Donegal (1891) 8 Phillim. 507; Re Jonss v. James (1850) 19 
LJ.Q.B. 257, 958; Moore v. Gamges (1890) 25 Q.B.D. Mi. 

™* (1705) 1 Salk. 202. Lord Holt also said that the defendants might be estopped 
from pleading that he was not one of the class of persons over whom the 
inferior tribunal had jurisdiction. But see above, p. 2, note 8. 

20 Anon. (1678) 1 Vent. 986; Truscott v. Carpenter (1607) 1 Id.Raym. 229; 
notes to Stonnian v. Davis (1704) 1 Balk, 404. 

30 Maltby v. Murrells (1869) 5 H. & N. 818, 820-821, 928-924. Bes also Tyer- 
man V. Smith (1856) 6 E. & B. 719 and Ringlend v. Lowndes (1864) 17 
O.B.(m.s.) 514; note that jn these two cases the time could have been extended 
by written agreement, according to the statute, but the court also allowed 
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On the other hand, uncertainty surrounds rules about the form 
in which court proceedings should be instituted; violation of such 
rules is treated as vitiating Jurisdiction, and cannot be waived in 
criminal cases,?? although waiver is probably possible in civil cases, 
despite the jurisdictional nature of these rules.** 

De lege ferenda, a nullity should be capable of waiver where 
the rule violated was laid down in the interests of the parties, but 
not where it was laid down in the interests of public policy. As 
yet, the law is too confused to be summed up m such a general 
principle, but enough has been said to show that the fact that a 
defect goes to jurisdiction does not necessarily mean that the defect 
cannot be waived. Conversely, a defect which merely renders a 
decision voidable cannot be cured by consent if the rule violated 
was established in the interests of public policy; the ‘‘ open court ”’ 
rule is a clear example of this principle.”* 

Consequently, the fact that the rules of natural justice can 
be waived does not automatically prove that breach of those 
rules does not go to jurisdiction. Express statements in waiver 
cases about the question whether violation of natural justice 
renders a decision void, or voidable, are few and contradictory. 
But this does not matter; it is clear that the rules of natural 
justice can be waived, and it is submitted that the question of waiver 
and the question of nullity are mutually irrelevant. 


VUI—An Aspect or Locus STANDI 


It is suggested that the views on waiver outlined above provide a 
key to an obscure but worrying problem of locus standi. The prob- 
lem may be simply stated: may a decision be impugned, on the 
grounds of breach of natural justice, only by the party who was 
the victim of that breach, or may other parties also challenge 
the decision on this ground? For instance, suppose that a court, 
in spite of not hearing the defendant, or in spite of its apparent bias 
against him, decides in his favour. May the plamtiff (or, in col- 
lateral proceedings, a third party) attack the decision on the 
grounds of breach of natural justicer 


— by Of. London Ballast Co. Lid, v. Buckinghamshire 
Doroi C1540) 65 L.G.R. 227. 

31 — y; pig ae [1914] 1 K.B. 270 (D.C.) (by inferences) and Morgan 
Edwards (1860) 5 H. & N. 415. Of. R. v. Dennis [1924] 1 K.B. 
(C.0.A.) (prisoners charged on separate indictments but tried together). 

32 Park Gate Iron Co. Lid. v. Coates (1870) L.R. 5 O.P. 684; R. v. Berry (1859) 
Bell 0.0. 46. Of. B. v. Commissionor of Valuation [1901] 3 LB. 215, 280-281 
(Trish O.A.) (rating officer revalued proprio motu instead of acting on 
Tatepayer's ap anon Contra, Hamp-Adams v. Hall, Bee p. 146, note 14 
— e turning on the wording of the R.3.0.); Alderson v 

aliser [1901] 2 K.B. 888 (0.A.) ibition—want of j ae a — 
on face of record). Wahtffen v. A Si JJ. [1892] 1 Q.B. 882, 
tains co dicta. 

33 MoPherson v. MoPhsrson [1086] A.C. 177 (P.C). Cf. Stone v. Stone [1040] 

P. 185 (0.A.). 
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The general view is that breach of natural justice may be 
invoked only by the party who is the victim of that breach, and 
that it is only possible to reach this result by holding that the 
decision is voidable, not void.** But this underestimates judicial 
ingenuity. For instance, it is said that the adult party is bound 
by a contract declared ‘‘ absolutely void ” by the Infants Relief 
Act 1874, since the Act was intended to relieve mfants, not adults.** 

Such ingenuity may be criticised as sacrificing logic to justice. 
But there can be cogent logical reasons for holding that breach 
of the rules of natural justice, even if it renders the decision void, 
can only be invoked by the party who is victim of that breach. 
First, no one may claim a benefit by invoking his own wrongful 
act *"; secondly, no one may question the validity of a decision 
from which he has actually derived a benefit.?® 

These two arguments only provide a solution in a limited range 
of cases. But a comprehensive solution can be found with the 
help of the principles concerning waiver. Waiver amounts to con- 
sent, which cures all defects caused by violation of natural justice, 
even if those defects go to jurisdiction. Once the injured party 
has waived his objections to the decision, retroactively if necessary, 
neither he nor anyone else can invoke any defects in the decision, 
because those defects no longer emist. The decision is neither void 
nor voidable; it is unimpeachable. It is consequently unnecessary 
to discuss whether the decision would have been void or voaidable 
In the absence of consent by the injured party. 


VILI—Conc.Lusions 


There is no simple answer to the question whether violation of 
natural justice renders a decision void or voidable. Breach of 
the nemo jude rule is perhaps less likely to go to jurisdiction than 
breach of the audi alteram partem principle. But this conclusion 
rests largely on Dimes v. Grand Junction Canal ?* and a few other 
cases decided shortly thereafter, which have been accorded exag- 
gerated attention by subsequent commentators, and which are not 
always easy to reconcile with more modern cases going the other 
way. 


H Contra, by inference, Corrigal v. London & Blackwall Ry. (1848) 5 Man. & G. 
219, 247; but this case can be distinguished as dealing with a statutory dis- 
qu ton. 

35 4.9., aaah teria A ee In Purayappah 
Alpes ras [1967] 3 E.R. 152 , is was held thas the. dalon 

ul treated as void if challenged by the aggrieved party, but as voidable 
if challenged by a third party. 

38 Beo also Boddington v. Wisson [1951] 1 K.B. 606 (0.A.). 

37 This idea underlies the remarks of Rand J. in Romoarelli v. 
poa note 98. Bee also R. v. Swansea Harbour Trastess (1889) A ea toe! 
e and the court may simply have been exercising its 


38 eee Su Maerchands de Moscou (Koupstschosky) v. Kindersley [1951] Ch. 
119 
* (1852) 8 0. 759. 
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It is necessary to look at different contexts; a decision may 
be void for some purposes but voidable for others.“° Some people 
may object that this is attributing a very unnatural meaning to 
the words “ void ” and ‘ voidable,’”? but English courts have 
never allowed the tyranny of words to stand in the way of doing 
justice. The very fact that a void decision may be appealed against 
shows that the nullity theory has not been pushed to its logical 
conclusion.‘! Often the courts openly manipulate the concepts of 
‘ void ”? and * voidable ” in order to protect the citizen. Thus, 
a conviction made in violation of the rules of natural justice will 
be quashed as void,“ notwithstanding the existence of a ‘no 
certiorari ” clause“; but a similar violation renders an acquittal 
merely voidable.* 

Apart from ‘ no certiorari ” and similar clauses, and acquittals 
in criminal proceedings, the distinction between void and voidable 
decisions does not affect the possibilities of direct attack against 
a decision. Orthodox theory teaches that declaration and prohibi- 
tion only lie against void decisions, and the courts readily grant 
those remedies for violation of natural justice, and seem to regard 
such violation as rendermg the decision void (as they do in most 
cases of direct attack, apart from acquittals by biased magistrates 
and biased decisions by superior courts). But even in the case 
of declaration and prohibition they do not seem to treat the nullity 
of the decision as a condition precedent to the availability of the 
action; which suggests that the limitations placed on the scope 
of those remedies by orthodox theory are beginning to break down. 

Similarly, waiver cases and the associated problems of locus 
standi are explicable in terms of consent, in such a way that it is 
unnecessary to ask whether or not violation of natural justice 
goes to jurisdiction. 

The biggest problem remains in relation to collateral proceed- 
ings. The law here is very confused. More often than not, the 
courts have allowed decisions to be challenged for breach of natural 
justice in collateral proceedings; and this practice has been explained 
(or ought to have been explained, according to traditional 
principles) on the grounds that the decision was void. But there 


40 Similarly a man may be in ion of a chattel for some but not 
for others: cf. R Ww. M. Dias, Jurisprudence (2nd ed., TA Chap. 12. 

41 Supra, p. 9, note 88. Of. Kestell v. Langmaid [1950] 1 K.B. 288. 

42 Supra, p. 5. 

43 Ibid. 

44 Supra, p. 5. The small number of cases on acquittal shows that the point is not 
of great practical importance; likewise, ‘‘ no certiorari ' and a clauses 
have been dropped from modern statutes in favour of more effective ways of 
excluding judicial review. 

For another example of the flexibility of the concepts of “void and 
voidable,,“ see R. v. Farmer, sepra, p. 180, note 71. Cf. Pease v. Chaytor 
(1868) 8 B. & S. 620, 640-644, where Blackburn J. suggests that an erroneous 
finding of jurisdictional facts by s magistrate does not go to jurisdiction in 
collateral actions in tors, bus may go to Jurisdiction in cases of direct attack. 


~ 
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is too much conflict among the cases to enable any firm conclusions 
to be drawn. 

Even if the confusion could be removed, the law on collateral 
proceedings would still be unsatisfactory. In actions for tort or 
restitution, the court’s sympathies are torn between the plaintiff 
citizen and the defendant official; and the principles uneasily 
established in such cases tend to govern the courts’ attitudes in 
other forms of collateral proceedings also. No progress is possible 
until mdividual liability in tort of public officers is replaced by 
liability falling upon the corporate public authority, with public 
funds at its disposal. Once this has been achieved, there will be 
comparatively little obstacle to extending the citizen’s rights 
by enabling him to challenge any defect in an administrative decision 
during any form of collateral proceedings (not merely actions in 
tort); the distinction between jurisdictional and non-jurisdictional 
defects will be swept away.” 

At the moment, a decision vitiated by breach of natural justice 
may be void for some purposes and voidable for others; but for 
most purposes the distinction between void and voidable decisions 
is irrelevant. It will become even more irrelevant if the law on 
collateral proceedings is reformed along the lines indicated. 

It will certainly be a good thing if practical problems no longer 
turn on the distinction between void and voidable decisions— 
a distinction which has been used with conspicuous lack of clarity 
by the judges. Many of the inconsistencies are caused by a desire 
to do justice m differing cases, but others are due only to the 
judges’ misunderstanding of conceptual sophistries of their own 
devising.“* An appreciation that a decision may be void for some 
purposes, but voidable for others, may clear away some old con- 
fusions, but it runs the risk of introducing new ones; for it forces 
words into unnatural meanings, and undermines certainty by 
multiplying the possibility of distinguishing earlier authorities. . 

M. B. AKeEnvunst.* 


43 In French law —— proposed reforms m the law of tort 


— above) ul ao erely the nullity) of an administrative act 
Me sige Mery taral pecesedinge (Walne op. ic. septs. 
40 at pp. 62-69, 
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SOME LEGAL PROBLEMS OF INTERNATIONAL 
WATERWAYS, WITH PARTICULAR 
REFERENCE TO THE STRAITS OF TIRAN 
AND THE SUEZ CANAL 


Tue fact that the recent “‘ six-day war ” in the Middle East began 
with an attempt to close the Straits of Tiran and ended with those 
Straits re-opened to shipping, but the Suez Canal closed for the 
second time in eleven years, has drawn attention once again to the 
law affecting international waterways. Because the problem is less 
well known, this article will concentrate for the most part on the 
Straits of Tiran. A few remarks will, however, be made about the 
Suez Canal towards the end of the article. 


INTERNATIONAL WATER WAYS—GENERAL REMARKS 


What is an mternational waterway? The question is not easy to 
answer. According to the leading authority, 


“ For purposes of analysis, international waterways must be 
considered to be those rivers, canals, and straits which are used 
to a substantial extent by the commercial shipping or warships 
belonging to States other than the riparian nation or nations. 
.. . The international character of a waterway, thus conceived, 
rests upon factual considerations, for it is onty by examination 
of the actualities of international usage that any conclusions 
about the requisites of international character become 
possible.”’ 1 


Nevertheless, the term ‘“‘ international waterway ° appears to 
be one to which the British Government attaches significance. 
Speaking in the General Assembly of the United Nations on March 
4, 1957, the British delegate stated : 

“ Tt is the view of Her Majesty’s Government m the United 
Kingdom that the Straits of Tiran must be regarded as an 
international waterway through which the vessels of all nations 


have a right of passage.” * 

This view was endorsed by the Prime Minister, during the recent 
Arab-Israeli crisis, when he told the House of Commons on May 
81 that ‘“‘ the Gulf of Aqaba is an international waterway and that 
the Straits of Tiran do provide an international waterway into 
which and through which the vessels of all nations have a right of 
passage.” ? 


1 * R. Baxter, The Law of International Waterways (1064), p. 8. 
2 667th Pl — p. 1264. 
3 H.0.Deb., VoL. 747, No. 200, cols. 205—208. 
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The starting point for any consideration of this branch of the 
international law of the sea must be the conventions adopted at the 
Geneva Conference on the Law of the Sea 1958—particularly 
the Convention on the Territorial Sea and the Contiguous Zone and 
the Convention on the High Seas.* Behind these conventions lay 
not less than seven years’ preparatory work by the International 
Law Commission, during which the views of governments were 
repeatedly taken into account and culminating in seventy-three 
draft articles prepared by the Commission in the summer of 1956 §; 
a protracted debate in the Sixth Committee of the General Assembly 
of the United Nations in the autumn of 1956; and certain further 
preparatory work conducted by or on behalf of the Secretariat of 
the United Nations during the period 1956—58.° 

As part of the preparatory work just referred to, the Secretariat 
of the United Nations requested Commander R. H. Kennedy, o. B. x., 
R.N. (Retd.) to undertake two studies. The first, Preparatory 
Document No. 6, was ‘“ A Brief Geographical and Hydrographical 
Study of Straits which constitute Routes for International 
Traffic.”?* The second, Preparatory Document No. 12, was “ A 
Brief Geographical and Hydrographical Study of Bays and Estu- 
aries, the Coasts of which belong to Different States.’’* The 
Secretariat itself also prepared, as Preparatory Document No. 11, 
a “ Guide to Instruments affecting the Legal Status of Straits.” ° 
These ‘studies are invaluable to an elucidation of the problems now 
to be considered. 

Generally speaking, the Geneva codification of 1958 eschewed 
unnecessary definitions. The following key provisions must, how- 
ever, be noted. 


FROM THE CONVENTION ON THE TERRITORIAL SEA AND THE 
CONTIGUOUS ZONE 
Article 1 
1. The sovereignty of a State extends, beyond its land territory 
and its internal waters, to a belt of sea adjacent to its coast, 
described as the territorial sea. 


4 Cmnd. 584. The other two conventions, d respectively with Fishing and 
Conservation of the Livmg Resources af the Sees, and the Continental 
Shelf, are tely relevant. All four conventions are now in force. 


5 ‘* Report of the International Lew Commission covering the Work of its 
Highth BSeasion.’’ General Assembly Ofaal Records: Eleventh Session. 
Supplement No. 9 (A/8159). 


* See the article by the present writer, ‘' The cee 
Conference on the Law of the Ses ° (1959) 8 1.0.L.Q. 122 

T A/Conf. 18/6. 

s A/Oonf. 18/15. 

o A/Oonf. 18/14. Attention should aleo be drawn to two other — namely, 
Preparatory Document No. 1, “ Memorandum concerning Historio rere 


ira by the Becretariat itself (A /Conf. o and See die atte 
o 


o. 15, a pe — Ccertain al ee 
Territorial dat an request of the Secretariat 


by Mr. Jens cue weet advocate i at ahe here Court of Norway. 
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Article 8 
The sovereignty of a coastal State extends to the air space 
over the territorial sea as well as to its bed and subsoil. 
Article 5 
l. Waters on the landward side of the baseline of the territorial 
sea form part of the internal waters of the State. 


Articles 8 and 4 Jaid down technical rules concerning the drawing 
of base lines. It is these base lines which separate ‘‘ internal 
waters”? from ‘“* territorial sea.” The legal difference is that, 
whereas a coastal state is entitled to exclude foreign shipping from 
its internal waters,!° it must afford to such shipping a right of 
innocent passage through its territorial sea. 

Article 7 was a lengthy article concerning bays. It defined a 
bay as “a well-marked indentation whose penetration is in such 
proportion to the width of its mouth as to contain landlocked waters 
and constitute more than a mere curvature of the coast.” It also 
provided that ‘‘ if the distance between the low-water marks of the 
natural entrance points of a bay does not exceed twenty-four miles, 
a closing line may be drawn between these two low-water marks, 
and the waters enclosed thereby shall be considered as internal 
waters °; and further that “ where the distance between the low- 
water marks of the natural entrance points of a bay exceeds twenty- 
four miles, a straight base line of twenty-four miles shall be drawn 
within the bay in such a manner as to enclose the maximum area 
of water that is possible with a line of that length.” However, 
Article 7 related ‘‘ only to bays the coasts of which belong to a 
single State °; whilst its provisions were not to apply to “ historic 
bays ’? 1 or to bays where, for the reasons given in Article 4, a 
“ straight baseline system ’’ along an entire coast, as opposed to 
closing lines across the mouths of individual bays, was envisaged. 
The implication of this was presumably that (i) where there is a 
bay the coasts of which belong to more than one state, a closing 


10 Save for one exception provided for in Art. 5 (2). 

11 No agreed list of *' historic bays ’’ has ever been drawn up, ee 
clear example is —— Bay in Newfoundland. See Direct U.S. C J 
do. v. Anglo-Amerioan Telegraph Co. (ol App. Cas. 804. An example—and 
possbl e only example—of a ‘‘ historic bay "° the coasts of which belong to 
rine than ons aala is the Gallet Poasa, Ina] ent given on March 
9, 1917, in a case brought by Bl Salvador against icaragus, the Central 
American Court of Justice held that the Gulf of Fonseca was ‘an histonc bay 
possessed of the characteristics of a closed sea "’ and that El Salvador, Honduras 
and Ni were co-owners of its waters, ex as to the littoral marme 
league which was the exclusive p of each (American Journal of Inter- 
national Law, 11 (1917), p. 608). ith regard to “ historic bays ' it may be 
pointed out that, at a time when three miles was generally considered the msIi- 
mum breadth of the territorial sea and six miles (or at the most 10) as the per- 
missible length of closing lines across bays, the notion of & ‘‘ historic bay '' as a 
— category exempted from any restriction as to the length of the cloxing 

e was considerably more important that it now is if the 24 mile closing lines 
allowed by Art. 7 of the Geneva Convention are to become the gen rule. 
The International] Law Commission had recommended a maximum closing line 
of 15 miles. i 
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Ime may not be drawn at all, except in the case of a “ historic 
bay ”; and (i) in the case of “ historic bays,” whether the coasts 
of such bays belong to one or more states, the closing line is not 
restricted to twenty-four miles. 

Articles 14 to 28 wrestled with the difficult problem of innocent 
pussage. Although these articles bravely attempted to define both 
“‘ innocent ”’ and “ passage,” it cannot be said that any unambi- 
guous conclusion emerges as to what constitutes an ‘“ innocent 
passage.” If the coastal state and the state of the vessel concerned 
differ as to whether a particular passage is innocent or not, belated 
reference to international adjudication is always possible, if both 
sides agree. But clearly this is one of the most difficult issues in 
international law today, quite apart from the problem which arises 
if one or more of the states involved is, or claims to be, at war. If 
the coastal state is at war, it enjoys ‘‘ belligerent rights ’? under 
which it may take certain steps against its enemy’s ships, as well as 
neutral ships carrying cargoes to or from enemy ports. © These 
rights may be exercised even on the high seas; a fortiori they may 
also be exercised in the coastal state’s own territorial sea. If, on 
the other hand, the coastal state is neutral, it may close its terri- 
torial sea to belligerent warships and their prizes, but it is not 
bound to do so. 

The following further points need to be made on the Convention 
on the Territorial Sea and the Contiguous Zone. 

(i) The convention is completely silent on the breadth of the 
territorial sea. An attempt was made to remedy this defect at a 
second conference held in Geneva in 1960, but this too failed. On 
this critical pomt all that the International Law Commission had 
been able to say was that “ international law does not permit an 
extension of the territorial sea beyond twelve miles ” and that “* the 
Commission, without taking any decision as to the breadth of the 
territorial sea up to that mit, notes, on the one hand, that many 
states have fixed a breadth greater than three miles and, on the 
other hand, that many states do not recognise such a breadth when 
that of their own territorial sea is less.” It remains broadly true 
that a claim to more than twelve miles has no hope of meeting with 
general acceptance. A considerable number of claims up to twelve 
miles are put forward, but except where a claim can be justified on 
historic grounds (e.g., Norway’s claim to four miles) the states 
favouring three miles decline to accept such claims. 

(ii) The convention has no general article on the question of 
straits. This is remarkable considering the attention devoted to 


12 This statement is made on the assumption that, despite the Oharter of the 
in ar rea beg war T and to 
enjoy ‘‘ belligerent rights.’ This assumption is , but that question 
is too large to be discussed here. 

13 D. W. Bowett, ' The Second United Nations Conference on the Law of the 
Bea '’ (1960) 9 I.C.L.Q. 418. 
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straits in the literature of international law. Article 16 (4) does, 
however, provide the following: 
— shall be no suspension of the innocent passage of 
—— straits which are used for international 
PE N tween one part of the high seas and another part 
of the high seas or the territorial sea of a foreign State.” 1 


There can be no doubt that the Conference had the Straits of Tiran 
very much in mind when it adopted this provision and that its 
adoption was sufficient to explain the refusal of the Arab states to 
sign the convention. 

According to the leading authority mentioned above, “‘ in geo- 
graphic terms, a strait is normally a narrow passage connecting 
two sections of the high seas.” 1 Legally, the régime of a strait 
is affected by its breadth, in particular by the fact whether or not 
passage through it is possible without passing through the terri- 
torial waters of one or other of the littoral states. Thus, on the 
assumption that the maximum breadth of territorial waters is three 
miles, no special régime will in principle be required if a strait 1s 
more than six miles wide.1* Indeed, it may be asked why, even in 
the case of a narrow strait, a special régime is necessary seeing that 
the waters in such a strait are territorial waters and that there is 
an undoubted right of innocent passage through such waters. The 
idea of a special régime for straits seems first to have arisen through 
the claim of littoral states to regard some straits that were more 
than six miles wide as territorial.” Now, however, the question 
is seen more from the opposite point of view, namely, the right 
of warships of nop-littoral states to pass through narrow straits. 
Thus, in the Corfu Channel case, the International Court of Justice 
affirmed that ‘‘ States in time of peace have a right to send their 
warships through straits used for international navigation between 
two parts of the high seas without the previous authorisation of a 
coastal State, provided that the passage is innocent.” '" The Court 
evaded in that case the question whether there is a similar right 
for foreign warships to pass through the territorial sea as such, 
even where there is no strait. Hence the importance in certain 
circumstances of determining whether there is a strait or not. 

There was bitter controversy at the Geneva Conference of 1058 
on the question whether warships have a right to pass through the 
territorial sea. On that question Professor Sorensen comments: 


“ The actual text of the Convention would . . . warrant the 
conclusion thet warships have the same right m this respect 


py Ge e 
territorial sea the innocent — foreign aa a 
however, must be ‘‘ without tion 
1s Baxter, op. ot., p. 8. 
1e Of course it is not as simple as that. Navigational considerations may make 
close to one or other shore. 


t necessary to 
11 1.0.3. Reports , pD. & at p. 28. Italics in original. 
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as other ships, but the proceedings of the Conference leave no 
room for doubt that this was not the intention of the majority 
of delegations. — 


Because of this uncertainty It May, as already stated, be important 
to decide whether a particular stretch of water is a strait or not. 
In talking of a special régime for straits, however, it is necessary 
to guard against a further confusion. Some straits have been 
subjected to a ‘‘ special régime ” in the sense of a régime actually 
laid down by treaty. But there are very few of these. Indeed 
the Secretariat’s Guide, referred to above (Preparatory Document 
No. 11), mentions only five. These are (a) the Straits of the 
Dardanelles, the Sea of Marmora and the Bosphorus; (b) the 
Straits of Gibraltar; (c) Fuca’s Straits; (d) the Straits of Magellan; 
and (e) the Danish Straits. The special régime—such as it is— 
envisaged by the International Court of Justice in the Corfu Channel 
case depends solely upon factual considerations, namely, that the 
straits in question are ‘‘ used for international navigation between 
two parts of the high seas.” 


FROM THE CONVENTION ON THE HicH SEAS 


Article 1 defines the high seas as “ all parts of the sea that are 
not included in the territorial sea or in the internal waters of a 
State.” Article 2 mentions ‘‘ freedom of navigation ” as one of 
the freedoms of the high seas. 

ing the course of the discussions at the Geneva Conference 
the Israeh delegate in the Second Committee (which was dealing 
with the régime of the high seas) advanced certain general criticisms 
of the manner m which the International Law Commission had 
approached its task. The Commission, he felt, had maintained an 
unduly rigid distinction between the régime of the territorial sea 
and that of the high seas. Its draft articles ‘‘ should be redrafted 
or regrouped so as to include both innocent passage and passage 
on the high seas within the framework of freedom of navigation.” 
To over-emphasise the distinction between the territorial sea and 
the high seas was to assume that 


< when a ship sailed from one port to another it crossed an 
invisible frontier, some miles from the shore, beyond which 
freedom of navigation existed. In actual fact, however, a ship 


18 Law of the Sea (International Conciliation, No. 620, November 1958), p. 385.. 
This curious result arose in this way. The International Lew Commission 
had posed that coastal states might require notification of the of 

Ips or even make it ect to previous authorisation. In the 
Committee of the Geneva erence the I.L.O. draft was adopted, but in 
plenary the Western Powers succeeded in securing the deletion of the require- 
ment of prior owthorisation. A number of delegations were not content with 
rior notsfioaiion only, and the entire article was lost. As Arts. 14 to 17 
tthe the general articles concerned with the ee eee eee 
under a subsection entitled “ Rules app le to All Shi * it ls argued 
that warships enjoy exactly the same rights as merchant 
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passing through the territorial sea enjoyed the right of innocent 
passage, which was independent of the sovereignty of the 
coastal state and which formed an integral part of freedom of 
navigation. The fact that passage through the territorial sea 
might be subject to qualifications did not alter the basic fact 
that innocent passage was exercised as a right, and not on 
sufferance; suspension of such passage within the territorial 
sea could not be arbitrary, even as a state could not arbitrarily 
interfere with freedom of navigation on the high seas. More- 
over, qualifications of the right of innocent passage did not 
always exist, as in the case of international straits and bays 
and free access to ports.” 


Rather, in the Israeli delegate’s view, one should Jay stress on “‘ the 
concept of the unity of the voyage.” 1° 


Tre STRAITS oF TIBAN AND THE GULF OF AQABA 


The description that follows is taken from the Secretariat Study 
of “ Bays and Estuaries, the Coasts of Which belong to Different 
States ’’ referred to above.*° 


‘“ The Gulf of Aqaba is a long narrow gulf on the eastern side 
of the Sinai Peninsula. The western shore is Egyptian,” the 
eastern shore is Saudi Arabian and the head of the Gulf is 
Israeli and Jordanian territory. The islands of Tiran and 
Sinafar front the entrance. The length of the gulf is about 
ninety-#ix miles.’’ 

The Study goes on to explain that the breadth of the Gulf at 
the entrance is five and three-quarter miles; that at its widest part 
the Gulf is fourteen and a half miles wide but that further up the 
average breadth is between eight and a half and eleven miles; and 
that the Gulf narrows to between three and four miles wide towards 
the head. There are two feasible passages. One of these is the 
Enterprise Passage, 1,800 yards wide, between the Sinai coast and a 


19 Official Records of the Second Committee (A/Conf. 18/40), Twelfth Meeting, 
paragraphs 5-8. Similar views were reseed by the Netherlands — 
when he said: ‘‘ The right to uss the high seas for purposes of nevigation 
legal enoes that went payors 6 of the high seas in the 

eographical sense of the term. No purpose be served by peng 
freedom of navigation on the high seas if that freedom could en 
only in the geographical area of 
internal waters. The ‘ freedom of navigation’ concept should imply 
the right of ships of all flags to engage in international trade, because in 
principle is covered the right to cerry goods and passengers between various 
throughout the world.’’ (Fourth Meeting, pera. 10.) 

20 p, 154, supra. The description of the Straits of Tiran and the Gulf of Aqaba 
is a combined description appearing in this Study (i.e., tory Document 
No. 12). The Study covers no fewer than 48 such bays and estuaries, includ- 
ing Lough ord and Lough le. In the er Study (Preparatory 
Document No. 6), devoted to ‘ which constitute Routes for Inter- 
national Traffic,’' 88 straits are described. 

31 At the time of writing Israel is in possession of the Sinai Peninsula. At 
this time, however, her rights end duties are those of a military occupent, 
not a sovereign. 
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line of drying coral reefs. The other is the Grafton Passage, 950 
yards wide, between these reefs and Tiran island. 

The legal position of Tiran and Sinafar is obscure. It appears 
that Egypt occupied these islands in 1950 with Saudi Arabian 
consent. The Egyptian delegate informed the Security Council on 
February 15, 1954, that the two islands had constituted Egyptian 
territory since 1906. But in a memorandum attached to a letter 
dated April 12, 1957, from the Permanent Representative of Saudi 
Arabia to the United Nations to the Secretary-General, it was stated 
that ** these two islands are Saudi Arabian ”; and Egypt apparently 
raised no objection.™ 

Having regard to the width of the Gulf, and having regard also 
to the dispute over the breadth of territorial waters, it is not clear 
whether there are any high seas inside the Straits of Tiran. 
Obviously, rf international law imposes a maximum breadth of 
three miles for the territorial sea, quite a considerable part of the 
Gulf of Aqaba constitutes high seas. If, on the other hand, inter- 
national law accepts as valid claims to a territorial sea of twelve 
miles, as formulated by the Arab states and many others, then no 
part of the Gulf of Aqaba constitutes “‘ high seas,” and the status 
of the Straits of Tiran is affected too, since it can no longer be 
said of those Straits that they ‘‘ connect two sections of the high 
seas.” In that eventuality, on whatever theory any right to enter 
the Gulf of Aqaba—and in particular to reach the Israeli port of 
Kilath—may rest, it can no longer rest on the proposition that 
the ‘“‘ Straits of Tiran ” are a strait in the sense of “a narrow 
passage connecting two sections of the high seas.” 

It may be necessary to draw a distinction between merely 
entering the Gulf of Aqaba on the one hand and navigating as far 
as Kilath—or for that matter the Jordanian port of Aqaba—on the 
— hand. If, for example, the Gulf of Aqaba constitutes “ high 

„“ then there would be no reason why a foreign warship, enjoy- 
ing mg its right of mnocent passage through the Straits of Tiran under 
the Corfu Channel decision, should not enter the Gul and stay for 
some time therein on a surveillance mission, without ever intending 
to reach Kilath or Aqaba. If, on the other hand, there are no high 
seas within the Gulf, then a mission of that kind would seem to be 
excluded, but it would not necessarily follow that a foreign merchant 
ship would not be entitled to pass through the Straits of Tiran, sail 
up the Gulf, and dock at Eilath or Aqaba despite any objection by 
the main littoral states, Egypt and Saudi Arabia. 

Leaving aside the problem of defining “ innocence,” Article 14 
of the Geneva Convention on the Territorial Sea and the Contiguous 
Zone states that ‘‘ Passage means navigation through the territorial 


Tee Po Fe Ge Gad ds Ee. 
Amertoan shay fred paras eel oy ; and also L. 
‘The Geneva on the Taw of tho Sew and e E taro 


Passage through the Gulf of Aqaba,“ ibid. 58 (1959), p. 56. 
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sea for the purpose either of traversing that sea without entering 
internal waters, or of proceeding to internal waters, or of making 
for the high seas from internal waters.” Vessels bound to or from 
Kilath could therefore be said to be exercising the right of passage 
not merely through the Straits of Tiran but also through the 
Egyptian and/or Saudi Arabian portions of the Gulf of Aqaba. 
Under the general rules of international law these states would be 
entitled to regulate such shipping, and possibly on occasions to 
suspend it temporarily, although the fact has to be faced that 
Israel will always tend to regard any such suspension as a threat 
to her security warranting an armed response in self-defence. But 
it is difficult to see how under general international Jaw Egypt and 
Saudi Arabia could claim any permanent right to exclude such 
shipping altogether. 

That the Arab claim to exclude ships bound to and from Eulath 
is weak under general international law is no more convincingly 
evidenced than by the heavy reliance placed on such other Arab 
claims as that Israel has no right to exist as a state or that the 
Arab states are at war with Israel. Moreover, if the Arab claim 
were good under general international law, there might be serious 
repercussion upon the right of navigation in other areas where 
international boundaries converge, such as the Shatt Al Arab, the 
Gulf of Trieste and the Rio de la Plata, to mention only a few. 

It may be as well also to comment upon the Israeli contention 
that the principle of the freedom of the seas implies in itself the 
right to navigate to and from the Israeli port of Kilath. This 
contention sounds plausible because it is certainly true that, for 
Israel, the freedom of the seas would be a much diminished prize 
if navigation were excluded from the Gulf of Aqaba. Nevertheless, 
it is doubtful if one principle of international law, the freedom of 
the seas, is of itself sufficient to generate rights that are entitled to 
take precedence over rights enjoyed under another principle of 
international law, in this case the principle of the territorial sove- 
reignty of the intervening coastal states. This question of freedom 
of the seas versus territorial sovereignty was much discussed at 
Geneva in 1958 in relation to the problem of landlocked states. On 
that question Article 8 of the Convention on the High Seas asserted 
that ** States having no sea coast should have free access to the 
sea.” But, even in the case of landlocked states, such access was 
made dependent upon agreements with the intervening coastal 
states. Whatever geographical disadvantages she may suffer from 
in the Gulf of Aqaba, Israel has a Mediterranean coast as well. 
She cannot therefore claim any special privilege as a landlocked 


73 There is a certain inconsistency between the refusal of the Arab states to 
recognise Israel and their claim to be at war with Israel nonetheless. ‘The 
inconsistency is, however, not absolute because international law admits of 
the possibility of belligerent communities not recognised as states (¢.9., the 

Confederacy in the American Civil War). 
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state. In practice, Israel must like all other states take her geo- 
graphical position as she finds it. She is entitled to the benefits of 
the general rules of international law, no more and no less. So far 
as Israel’s rights in the Gulf of Aqaba are concerned, these rules 
are the rules relating to bays, straits and passage through the 
territorial sea which it has been attempted to elucidate above. 

There is one other question relating to the Gulf of Aqaba which 
needs to be considered. This is whether the littoral states, acting 
im agreement, are entitled to close the Gulf to foreign shipping. The 
question is of course academic since the littoral states are not likely 
to agree on such a course, Israel m particular being determined to 
keep the Gulf open. Nevertheless it is necessary to consider this 
matter as part of the general Arab contention that the Gulf of 
Aqaba is an “ Arab Sea ” on which Israel, even if it is entitled to 
exist at all, has no right to maintain a presence.™* 

As already indicated, Article 7 of the Geneva Convention on the 
Territorial Sea and the Contiguous Zone suggests that a closing line— 
which has the effect of turning the waters inside it into internal 
waters from which foreign shipping may be totally exclnided—may 
not be drawn at all across the mouth of a bay the coasts of which 
belong to more than one state, unless the bay is an “ historic bay.” 
It is doubtful, however, if this restriction would apply in the case 
of a bay with as narrow an entrance as the Gulf of Aqaba. On any 
concetvable view of the breadth of territorial waters, the Gulf of 
Aqaba, if it belonged to a single state, could be closed. In principle, 
then, it would seem that the littoral states of the Gulf of Aqaba, 
provided they are all acting in agreement, can do what any one 
of them could do if it controlled the whole area—that is, close the 
Gulf to foreign shipping. 

This being so, it is scarcely necessary to consider the Arab claim 
that the Gulf of Aqaba is an “ historic bay.’? The claim rests on 
the long period of Arab dommation of the area between 700 and 
1517 and on its control by the Ottoman Empire between 1517 and 
1917. But the essence of any claim on historical grounds is lack 
of interruption, and the sequence of events since 1917 has been too 
chequered to permit of the continued recognition of any historic 
right. (To mention only a few of these events, the Treaty of San 
Remo of April 25, 1920, awarded to Great Britain a Mandate for 
Palestine, which then included Transjordan. In 1922 a separate 
Mandate was created for Transjordan, which was placed under 
the Amir Abdullah. In 1924 Abdullah’s father, King Husayn of the 
Hejax, was forced to abdicate by the King of Nejd, Ibn Saud, who 


H This particular Arab contention appears to be thet, although Hilath was in 
the mandated territory of Palestine and although Hilath was also in the ares 
awarded to the Jewish State under the United Nations Partition Plan of 1947, 
the Israeli occupation of Bilath was illegal because it took place on March 11, 
1049, after the Israecli-Egyptian Armistice Agreement | ruary 24, d 
ongi porns the signature of the Israeli-Jordan Armistice Agreement (Ap 
8, 1949). 
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in 1926 incorporated the Hejaz into his dominions, forming the 
present Kingdom of Saudi Arabia in 1982. As for Egypt, having 
been a vassal state of Turkey, she became a protectorate of Great 
Britain in 1914. Her independence was recognised in 1922 by 
Great Britain, whilst in 1928 Turkey by the Treaty of Lausanne 
renounced all her rights and titles over Egypt as from November 
5, 1914.) 


THe Suez Cana * 


Apart from the familiar contention that Israel has no right to exist, 
E.gypt’s claim to close the Suez Canal at all times to Israeli ships 
and cargoes destined to Israel, and from time to time to ships of all 
nations, rests essentially on the thesis that Egypt is at war with 
Israel and is entitled to take these measures in self-defence. Article 
I of the Constantinople Convention of October 29, 1888, respecting 
the Free Navigation of the Sues Maritime Canal states that “ The 
Suez Maritime Canal shall always be free and open, in time of war 
as in time of peace, to every vessel of commerce or of war, without 
distinction of flag.” Obviously this principle could not always be 
carried out in so bold a form, and in fact Articles IV, V, VIL and 
VIU impose certain restrictions upon maritime belligerent Powers. 
Article X, however, states that ‘‘ the provisions of Articles IV, V, 
VIL and VOI shall not interfere with the measures which His 
Majesty the Sultan and His Highness the Khedive,** in the name 
of His Imperial Majesty, and within the limits of the Firmans 
granted, might find it necessary to take for securing by their own 
forces the defence of Egypt and the maintenance of public order.” 
Article X also provided that “‘ It is likewise understood that the 
provisions of the four Articles aforesaid shall in no case occasion 
any obstacle to the measures which the Imperial Ottoman Govern- 
ment may think it necessary to take in order to insure by its own 
forces the defence of its other possessions situated on the eastern 
coast of the Red Sea.” From the passage in italics it seems possible 
to deduce that the Constantinople Convention, although primarily 
concerned with the Suez Canal, might have some bearing upon the 
Gulf of Aqaba problem as well. 

On April 24, 1957, Egypt made a Declaration, deposited with 


35 The reader is referred to the following: L. Grom, e through the 
Sues Canal of Israel-Bound Cargo and Israel Ships,” A Journal of 
International Law, 51 (1057), p. 880; ‘‘ The Suez Canal,” A Selection of 
Documents relating to the International Status of the Sues Cana] and the 
Position of the Suez Canal Oompeny, November 80, 1854—July 26, 1056, 
a of the Boaioty of Oomperative islation end 
ternational Lew (London, Stevens, 1056) and to “ The Suez l Settle- 
meni,’ A Selection of Documents relating to the Settlement of the Suez 
Cenal Dispute, the Clearance of the Suex Canal and the Settlement of tes 
between the United Kingdom, France and the United Arab lic, 
19056-March 1950, lished under the auspices of the British Institute of 
Internationa) and parative Lew (London, Stevens, 1960). 
20 In 1888 Egypt was a vassal state of the Ottoman Empire, although under 
military occupation by Great Britain. 
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the United Nations, in which she undertook “ to respect the terms 
and the spirit of the Constantinople Convention of 1888 and the 
rights and obligations arising therefrom.” She further undertook 
that ** differences arising between the parties to the said convention 
in respect of the mterpretation or the applicability of its provisions, 
if not otherwise resolved, will be referred to the International Court 
of Justice.” A Declaration in furtherance of this obligation was 
made on July 18, 1957. The possibility therefore exists of bringing 
before the International Court of Justice at least some of the legal 
issues arising from the present closing of the Suez Canal. The right 
to seize the Court is, however, carefully limited in the Egyptian 
Declarations to the parties to the Constantinople Convention and 
further to states who have made declarations under Article 86 (2) 
of the Statute of the International Court of Justice (i.¢., the 
Optional Clause). The parties to the Constantinople Convention 
were Great Britain, Germany, Austria, Hungary, Spam, France, 
Italy, Netherlands, Russia and the Ottoman Empire. Of these, the 
following only have made declarations under Article 86 (2): Great 
Britain, France, Netherlands, Turkey. 


D. H. N. Jonnson.* 


* M.A.; LL-B.; Professor of International and Air Lew, University of London. 


TWO WORKS OF KARL LLEWELLYN—U 


Tl. Toe Carvenne Way 


THe second part of this article is devoted to an analysis of selected 
features of The Cheyenne Way, which Llewellyn wrote in collabora- 
tion with an anthropologist, E. Adamson Hoebel. After a brief 
account of the genesis of the work, two aspects are here selected for 
detailed consideration: the ‘“‘ theory of investigation >? on which 
the research was based; and the “‘ law-jobs theory,’’ which was in 
part stimulated by the project; finally, a brief attempt will be made 
to place the work in the context of Llewellyn’s intellectual 
development. 


THE GENESIS OF THE Worx 1 


Llewellyn had been interested in ethnology even before he took up 
the study of law. While he was an undergraduate at Yale College 
(1911-15) he had been greatly impressed by the writings of Wiliam 
Graham Sumner. Afterwards he continued to read in the area. A 
somewhat dilettante interest in ‘‘ primitive law ’? was transformed 
into active involvement in 1988 when at the request of the Columbia 
anthropologist Franz Boas, Llewellyn undertook to supervise the 
work of Hoebel, who was then a graduate student. Hoebel was 
faced with a problem. He wished to embark on a study of the legal 
life of the Comanche Indians, but more experienced anthropologists 
had expressed scepticism about the viability of the project, mainly 
on the ground that the Comanches had no “ law.’’ At that time 
the study of ‘“‘ primitive law ” was itself at a rudimentary stage of 
development. The predominating method was what Llewellyn and 
Hoebel later named ‘‘ the ideological approach ’’; the typical field 
technique consisted of interviewing informants and asking questions 
of the type: “ What is your rule about ...?r’’ ‘* What is the 
result when ...?’? or ** What would happen if...?’? Quite apart 
from the general limitations and pitfalls of this technique, it is 
particularly ineffective in dealing with peoples who are inarticulate 
about their institutions, as the Comanches and other plains Indians 
tended to be. In 1949 Dr. Ralph Linton, a leading authority on 
the Comanches was to remark: 


“ Different cultures show a tremendous amount of difference 
in the degree to which their patterns are consciously formalised. 
My ences with Polynesians and Comanches illustrate 
this: Polynesians can give you practically an Emily Post 
statement of what proper behavior should be on all occasions, 


1 The following account is based partly on material found in the Llewellyn 

pers at the University of Chicago, partly on an interview with Professor 

—* and partly on Hoebel's article “Karl Lilewellyn—Anthropological 
Jurisprude ” (1964) 18 Rutgers L.Rev. 785. 
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whereas Comanches, when asked how they do anything imme- 
dia answer, ‘ Well, that depends.’ They genuinely think 
of behavior as a range of unlimited, individual, freedom of 
choice, although when you take a series of examples of 
behavior . . . you find actually quite a high degree of 
uniformity.’ 2 
Thus, apart from the definitional question whether ‘“ primitive 
law °” was “law properly so called,” there was a practical metho- 
dological problem of ascertaining what were the customary norms, | 
if any, of a people like the Comanches. 

Hoebel presented this problem to Llewellyn at their first meeting 
in June 1988; Llewellyn immediately outlined the methods he 
would use in investigating the legal processes of an American Indian 
tribe. As he talked he made notes. Hoebel left the interview with 
the notes which, he claims, provided the basis of his fleld method 
during the ensuing years. This method, an adaptation of the case 
method, will be considered in detail below. Llewellyn became 
Hoebel’s supervisor for his doctoral thesis, which Hoebel success- 
fully completed in 1984,* thereby confounding the sceptics. In 
1985, after a less successful project among the Shoshones,‘ Hoebel 
suggested that the “‘ law-ways ”’ of the Cheyenne Indians might be 
a fruitful field for study. The Cheyennes had for more than a 
century led an adventurous nomadic existence on the Great Plains 
west of the Mississippi River; the main reason for choosing them 
was that they were known to have had developed institutions with 
coercive power vested in an organised body, which suggested that 
their ways of dispute-settlement and of preserving order might have 
been more institutionalised than was the case with the Shoshones. 
Hoebel started field-work among the Northern Cheyennes in the 
summer of 1985 and towards the end of that summer Llewellyn, 
accompanied by his economist wife, Emma Corstvet, joined him at 
Lame Deer in Montana for ten days. This was Llewellyn’s first 
field-work among American Indians, and the only period he spent 
among the Cheyennes. This fact is indicative of the fairly clear 
division of the labour involved in the production of The Cheyenne 
Way. Hoebel did nearly all the fleld-work and collection of data 
and wrote the first draft of the middle section of the book, which 
is primarily descriptive. Llewellyn invented and subsequently 
developed the theory of investigation which guided in large part 
the collection and interpretation of data. He was also primarily 
responsible for the general theoretical and jurisprudential matrix. 

Inter-disciplinary matchmakers might learn something about 
the conditions of successful collaboration from this unique example 


2 Cited by Hoebel The Law of Primitios Man (1054) p. 40. 

3 Ultimately published sub nom.: The Polstioal Organisation and Law-W ays 
of the Comanche Indians. Memoirs of the American Anthropological 
Association, No. 54 (1840). 

4 Bee Hoebel in American Anthr ist (1085) 87, pp. 820-851; ibid. (1980) 
41, pp. 440-457; and op. oit., note 8, Appendix A, pp. 185-149, 
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of a marriage between law and anthropology which lasted until 
the death of one of the partners.” The success was due in part to 
common, in part to complementary, characteristics. Both men were 
interested in jurisprudential questions and this provided an identity 
of objectives, the absence of which is the first obstacle to this type 
of collaboration. Both favoured the closer integration of the social 
sciences. Temperamentally they were well suited: each had a 
touch of the poet that enabled him to achieve almost instant 
rapport with informants and to appreciate the “ beauty ” of 
Cheyenne techniques °; in other respects their characters were com- 
plementary, never more so than in the matter of obtaining a balance 
between imaginative insight and hard fact. Llewellyn’s genius lay 
in devising new approaches, he was less fitted for applying them 
systematically. His inclination and aptitude for sustained field- 
work were limited.” Hoebel on the other hand was both by training 
and temperament an excellent field worker; a man of notable 
intellectual humility, he was prepared to accept the role of disciple 
of Llewellyn’s theories. He was, of course, predisposed to accept 
Llewellyn’s ideas. Before they met they shared a common interest 
in the dynamics and functioning of institutions with human behav- 
iour as the central focus. This was a meeting of realistic Jurispru- 
dence and functional anthropology. If Hoebel had been a rebel 
against Malinowaki’s functionalism, or if Llewellyn had been a more 
orthodox lawyer, collaboration would have been harder and much 
less fruitful. This basic harmony of approach was decisive in the 
success of this attempt to pool the skills and knowledge of scholars 
from two different disciplines. Both the relationship between 
Llewellyn and Hoebel and subsequent developments in the study of 
tribal law are epitomised in Hoebel’s striking dictum ‘‘ ‘ Primitive 
Law ’ is the henchman of Legal Realism.” °” 

The Cheyenne Way both in style and emphasis bears the 
unmistakable stamp of Llewellyn. Hoebel subdued, but did not 
crush, the exuberance of Llewellyn’s prose. A vivid impression of 
the Cheyennes emerges from the book, but there is comparatively 
little factual information about them to be found in it.” The 


5 In the mid-1040s Llewellyn and Hoebel embarked on a study of the Pueblo 
Indians of New Mexico. Llewellyn died before this study was completed. 

6 By ‘‘ beauty ’’ in this type of context Llewellyn usually meant —— 
or "fitness for purpose.'’ The final chapter has not inappropriately been 
described as ‘‘ almost a poem im pee of Cheyenne juristic method.” 
(Cairns, review of The Cheyenne Way (1942) 55 Harv.L.Rev. TOT at p. 710.) 
On Lilewellyn’s ideas of “‘beanty'’ in law, see especially Juri 

. 171-196, 880-891. 

T Elowellyn t a substantial amount of time doing field-work among the 
Pueblos. e outcome was that he became actively mvolved in eblo 
affairs. Extensive ‘‘ field-notes'’ survive, but Liewellyn'’s contribution to 
the systematic collection of data seems to have been ra er limited. 

8 Hoebel, op. at., note 8, at p. 48. 

9 A more straightforward and informative description of Cheyenne culture is 
to be found in Hoebel’s admirable short ph The Choyennes, Indians 
of the Great Plains (1960). Readers of The Cheyenne Way were referred to 

rge Bird Grinnell’s The Cheyenne Indians for a general account (Preface). 
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Cheyenne Way is essentially a theoretical work, illuminated and 
enlivened by concrete illustrative material, colourfully presented. 
The book is divided into three parts; the first and third parts are 
primarily devoted to the exposition of methodological and theo- 
retical ideas in general terms. Part I, the longest part, contains a 
detailed analysis of Cheyenne “ law-ways,’”? but the concrete data 
is regularly squeezed dry of its general theoretical significance. Thus 
The Cheyenne Way is founded upon two of Llewellyn’s favourite 
themes: self-consciousness in respect of method and cross-fertilisa- 
tion between concrete data and abstract ideas. 


Tue THEORY OF INVESTIGATION 


When The Cheyenne Way was published in 1941 it was immediately 
recognised as a work of major significance. Although it was praised 
by some jurists,’° it was accorded far more attention by anthro- 
pologists.** Subsequently few anthropological studies of * primitive 
law ”? have not been influenced, directly or indirectly, by it. The 
work acted as a general stimulus not least because it helped to 
convince anthropologists that law-ways of preliterate peoples were 
capable of systematic and fruitful study; it is not infrequently cited 
upon points of substance; undoubtedly the most concrete indication 
of its influence is the extent to which the main methodological 
device, “ the trouble case method,” has become a standard tool of 
English-speaking anthropologists interested in law. 

The authors begin their exposition of their “ theory of investiga- 
tion ” by outlining the three main approaches open to them. The 
first, “ the ideological approach,” concentrates almost exclusively 
on norms or rules which express notional patterns of conduct, 
“ideal patterns,” “ right ways ” against which actual behaviour 
is to be measured. The ethnological work of Post and Kohler and, 
perhaps, The Restatement of African Law are examples of this 


1¢ The moet notable were Cairns ((1949) 55 Harv... Rev. ; 
Walton Hamilton ((194%) 10 U.Chi.L.Rev. 281) and N. 8. Timasheff ((1942) 
7 Am. Sociological Rev. 190), all of whom were interested in the sociology 
of law. 

11 B ially Lowie (IMJ) 44 American Anthropologist (m.8.) 478: Levi-Strauss 
(1942) 1 Jo. Legal and Political Sooology 155; Redfield (1 9 U.Ohi.L.Rer. 
866 and Malinowski (1942), 9 Lawyers Guild Rev. 1, a review article, 
belisved to be Malinowski'’s last completed work. 

12 a.g., Richardson (Kiowa, 1949), Li — Smith and Roberts 
(Zuni, 1954), Gluckman (Barotse, 1 and 1 , Hollaman (Shona, 198%), 
Bohannan (Tir, 1957), Pospisil (Kapaukn, 1958), Colson (Plateau Tonga, 1952), 


extensively used, four of the bess known were intended primarily as hand- 
books for courte—Oory and Hartnoll (Haya, 1 , Cory (Sukuma, 1088), 
Boha A 1 , Howell (Nuer, 1954), of., see (ed.) The Craft of 
Sooial Ay ropology (1967). In a general account of the development of anthro- 
pological studies af primitive lew, the contribution of others, s.g., Hobhouse 
and cliffe- Brown, would have to be considered. 

18 The following account is based primarily on Chap. 2 of The Choyenns Way 
and Chap. 8 of Hoebel’s The Law of Primutive Man. 
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approach.** The subject-matter of tribal law consists of rules which 
can be recorded in the form of a quasi-code or restatement, whether 
or not they are fully articulated by the people subject to them. In 
this approach the emphasis is almost exclusively on perspectives, 
ic., on what people think. 

There are a number of difficulties about this rule-centred 
approach. First, m some societies people do not think in terms 
of rules: ** A Comanche, or a Barama River Carib does not like to 
think that way. He finds trouble in reducing such general ‘ norms ’ 
to expression or in stating a solution for an abstract or a hypo- 
thetical case.’??* Secondly, neat collections of statements of rules 
may not by themselves adequately explain the results of decision- 


processes nor the part played by such rules in these processes. It 
is sometimes forgotten that rules do not perform identical functions 
In all contexts. Several anthropologists have observed that in some 
societies actual settlements of disputes frequently do not conform 
with what are held out to be the accepted norms of the society. For 
Instance, Gulliver reports that among the Arusha of Northern 
Tanganyika (now Tanzania) there are commonly enunciated and 
accepted norms of behaviour and these norms are regularly quoted 
during the process of settling disputes between members of the tribe. 
Yet, says Gulliver, ** Whilst it would be incorrect to say that an 
agreed settlement of a dispute never wholly conforms with the 
relevant, socially accepted norm, it is true to say that such precise 
conformity is the exception.”’ 10 

The divergence between stated norms and actual results is not 
restricted to preliterate societies. Nor is the related phenomenon 


14 For a orti Oe 
i : hhe Placo of ustomary Law tm the Natonal al Systems o 
East Africa (Chicago, 1964); for a reply, see Cotran: “ Place 
Future of Customary Lew in Hast Africa ' in Bast African Law Today 
(I.0.L.Q. Supplement No. 12, 1968), pp. 85-80. Cotran maintains, inter alsa, 
that while working on the Restatement in Kenya he did analyse " trouble 
cases,’ but his description of his method suggests that it was quite different 
from that of Llewellyn and Hoebel. 

15 The Cheyenne Way, p. 22. A common response to the refusal of informants 
to talk in terms of rules has been to conclude that ‘‘ These people do not 
really have ‘law ’.’’ This was the reaction of the anthropologists who were 
sceptical about Hoebel’s Comanche project (sepra). Another response has 
been to seek for norms implicit in the behaviour or talk of informants, 
especially those who are pents in decision-making. Thus Fallers, on 
fin thet the elders among the Basoga of Uganda were unable or unwilling 
to in terms of general rules, attempted to find general principles of law 
i Be ia ee E A a ings (Fallers: 
« Susto Law in the New African States ° (1062) Law and Contem- 
porary Problems 605). In The Cheyenne Way a cautious statement of the 
Cheyenne lew of killing is se forth in normative form, prefaced by the 
caveat that this is ' e somewhat modernized and consciously articulate state- 
ment of the norms, as they appear m action, in the recorded cases and 
opinions '’ (p. 165 et seq.). 

Pe oe ee isil : 
Kapouku Papwans and Their Law, passim, cap. pp. 286- (1058). Gulliver's 
theoretical models of the ** judicial '’ and the * political '’ of dispute- 
setilament processes (p. 206 «ot seg.) need to be considered in the light of 
modern jurisprudential writings on “ the nature of the judicial process.’’ 
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of ‘ normative ambiguity ’’—the co-existence of sets of norms 
which conflict or which at least have opposing tendencies.1" 
Llewellyn himself convincingly illustrated the point with reference 
to the rules of interpretation of statutes by placing a collection of 
those rules, each backed by authority, mto two parallel columns, 
with each rule m the left-hand column countered by an opposing 
rule in the right-hand column.'* Another limitation of “‘ the ideo- 
logical approach ” is that it tends to ignore such phenomena. 

Not all of Llewellyn and Hoebel’s predecessors had been wedded 
to the ideological approach. In particular Malinowski, Rattray and 
Barton had published outstanding studies which revealed a healthy 
scepticism about generalised statements of rules and which were 
based on sustamed first-hand observations of actual behaviour. 
“ The norms are there, but they are buried in a rich lode of fact.” 3 
The authors of The Cheyenne Way admired these works, but they 
found them deficient in two respects: first, the descriptions of 
behaviour were over-generalised, lacking in detail and failing to 
give a complete picture of how things actually worked.** Secondly, 
they tended to concentrate on substantive law, neglecting the pro- 
cedural aspects: ‘* If law, as the students of Anglo-American juris- 
prudence have long held, is secreted m the interstices of procedure, 
much is obviously missed in the substantive over-emphasis charac- 
teristic of the descriptive approach.”’ ™ 

Lliewellyn’s main contribution to anthropology was to introduce 
a tool that corrected these two defects, i.e., the detailed analysis of 
actual disputes. This form of ‘‘ case method ”’ is not to be confused 
with the Langdellian method of instruction nor with the standard 
use of cases by common law writers of treatises and articles. It is 
related to both, but it is distinct from them. Still less should it be 
confused with the use of hypothetical examples m questioning 
17 Proverbs provide a simple illustration: 6.9., “ Too many cooks spoil the 

broth,” but ‘‘ many hands make t work.” The writer has been told of 

an instance, which he has been le to substantiate, of a tribe on the Bast 

Coast of Africn which was exposed to Islamic infuence. At oconclaves in 

which disputes about succession were settled, i¢ would regularly occur that 

one party would advance an argument based on tribal custom to be met 
by an opposing argument based on Islamic notions. When asked by an 
anthropologist why they did not resolve this kind of doubt once and for all, 
by on @ single consistent body of rules, his informants reacted with 

ulity thes anyone should make so nalve a proposal. How, he was 

— could disputes be satisfactorily settled, if there was only one set of 

rules to fall beck on? 

18 ' Remarks on the Theory of Appellate Decision . . ."’ (1050) 8 Vanderbilt Law 

Reo. 305, reprinted in part m The Common Law Tradition, ——— 


(1060). Several other writers have commented on the general tend 
the common law for ‘' doctrines to travel in by pairs of opposites" 
i risprudence fg 


the common law,” coe System and Lawyers’ Reasonings 254 (1064). 


20 6.9. now's C Crime and Custom in Sa Sooisty, the pio 
i) mre work, only used six actual cases , op. oit., p. BA). 
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informants. The “ trouble case method ” consists of examining 
in detail the processes involved in settling actual disputes. What 
happened, what each participant did in relation to the dispute, 
what steps were taken by what other persons, the final outcome, 
the reasoning of the deciders, the effects of the decision on the 
parties themselves, on future trouble cases and on the general life 
of the group are to be considered in depth. ‘‘ A case, a situation, 
was not to be let go until it had been wrung of its last possible 
implication for the whole.” 3? In The Cheyenne Way over three 
hundred pages of interpretation rest largely on this kind of treatment 
of only fifty-three cases. 

The authors made a number of claims for the method: by 
studying actual cases the phenomenon of competing norms can be 
perceived and understood; it overcomes the problem of refusal or 
inability of informants to articulate norms; the extent of coinci- 
dence or divergence between articulated norms and the outcomes 
of dispute-settlement processes can be checked; trouble cases show 
how established forms are in fact used, which is more illuminating 
than a bare statement of the form; the relationship between the 
‘< law ” of the group and the “ sub-law stuff ”’ of each sub-group 
may be brought out by the study of disputes; in a crisis one can 
actually see the culture at work; and finally, trouble-cases are in 
themselves important phenomena: 


“ The case of trouble, in, is the case of doubt, or is that 
m which discipline has failed, or is that in which unruly — 
ality is breaking through into new paths of action or leader- 
ship, or is that in which an ancient institution is being tried 
against emergent forces. It is the case of trouble which makes, 
breaks, twists, or flatly establishes a rule, an institution, an 
authority. Not all such cases do so. There are also petty 
rows, the routine of law-stuff which exists among primitives as 
well as among moderns. For all that, if there be a portion of 
a society’s life in which tensions of the culture come to 

sion, in which the play of variant urges can be felt and seen, 
in which emergent power-patterns, ancient security-drives, 
religion, politics, personality, and cross- sed views of 
Justice tangle in the open, that portion of the life will concen- 
trate in the case of trouble or disturbance. Not only the 
making of new law and the effect of old, but the hold and the 
thrust of all other vital aspects of the culture, shine clear in 
the crucible of conflict.” * 


The authors might have stressed two other points. First, their 
method of presentation facilitates a relatively clear-cut distinction 
between data and interpretation. One weakness of many of the 
works in the ideological tradition is that no such distinction is 
observed; often an element of interpretation is of necessity involved 
in the process of formulating a bare statement of rules.%* Secondly, 


22 Hoebel, op. cit., note 1 at 


aa 3 p. W. 
% Bee Twining, op. cit., note 14 at pp. 47-49. 
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the illumination of the general by concentrated focus on the par- 
ticular has close parallels with drama, in that the subject-matter 
is brought to life in a way that is not often achieved by a flat 
description. Although The Cheyenne Way contains comparatively 
httle straightforward information about the Cheyennes, it offers 
profound insights into their culture, together with a vivid impres- 
sion, coloured no doubt by Llewellyn’s imagination, of its flavour 
and atmosphere and, to use Malinowski’s phrase, the other im- 
ponderabilia of native life.” Larger than life characters, the wise 
High Backed Wolf, the mean Cries Yia Eya and the wilful Sticks 
Everything Under His Belt stalk the pages adding entertainment 
to illumination. 

A possible criticism of the trouble case technique is that it is 
“ anecdotal,” in the sense that crises are often not typical of 
ordinary life and that the cases selected for intensive analysis may 
well be untypical even of crises. By concentrating on the unusual 
a writer may give a distorted picture of the culture he is studying. 
This is especially likely if the epoch-making case is preferred to 
the ‘* petty rows, the routine of law-stuff’’ referred to above. 
Furthermore, if each case is to be analysed in detail and depth, only 
a relatively small sample is likely to be used, with a corresponding 
decrease in the chances of its being representative. These would be 
valid criticism of a work which relied on this method to the exclusion 
of all others, even if care were taken to obtam a spread of cases. 
However, Llewellyn and Hoebel insisted that the intensive analysis of 
cases was nol the only technique that they recommended. The nor- 
mal field techniques of the anthropologist were a necessary supple- 
ment to the study of cases. Their chapter on method was not 
intended as a substitute for a handbook on fleld-techniques.™ 

In The Cheyenne Way itself the potentialities of the technique 
could not be fully exploited. The book, written in the “ ethno- 
graphic present,” relates to the period 1820-80. Hoebel’s mam 
fleld work was done over fifty years later, and the cases reported 
are based almost entirely on hearsay and tradition. The ‘* trouble 
case method ” is most effectrve and reliable when it is based on 
first-hand observation, and this was obviously not possible m the 
circumstances. The authors were fully aware of the dangers of 
relying on accounts by informants of events of long ago and they 
took great pains to cross-check different versions and to test relia- 
bihty in other ways. They themselves were reasonably satisfied 
with the historical accuracy of most of their data; several reviewers 
of the book expressed admiration at the combination of caution and 
mgenuity that was displayed in dealing with such limited and tricky 
material. The authors were for the most part restricted to examin- 
ing what their informants believed to have happened. It is, there- 
fore, important to point out that even if the mformants’ accounts 


25 pp. N-R. 
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of cases were entirely fictitious they would still have been signifi- 
cant, for the stories were expressed in terms of Cheyenne concepts 
and are told against a background of actual institutions which are 
presupposed and taken for granted: ‘‘ war party,” ‘f council of 
Forty-Four,’’ ‘* Buffalo Chief,” ‘* Dog Soldiers,” a tribal hunt, 
and so on. An essential part of understanding the institutions of a 
society is to grasp the ways of thought of the people whose matitu- 
tions they are. Myths and stories are as effective a way of getting 
at these ‘“‘ perspectives ”’ as are direct questioning or the recording 
of discussions that take place in dispute-settlement and other 
processes. In so far as stories and myths are considered to be 
significant by the informant, they are primary sources in respect of 
understanding the concepts, values, attitudes and thought-patterns 
of the informants. The authors grasped this point, but they are 
open to the criticism that they did not press it far enough. As 
Hoebel himself has admitted, they could also have fruitfully sub- 
jected the Cheyenne language to much more intensive analysis. It 
was left to others, notably Gluckman and Bohannan, to wed the 
techniques of linguistic analysis to the gift of realism, the ** trouble 
case.”’ 

Lawyers, especially Enghsh-trained lawyers, when they have 
devoted their attention to tribal law have rarely adopted the 
“ trouble case technique.” This can be seen by a glance at the 
fast-developimg literature of *‘ African customary law,” a literature 
which is remarkable for the disappointing lack of communication 
and interaction between lawyers and anthropologists. The gap is 
partly to be explained in terms of different objectives, and different 
assumptions about the subject-matter, but above all m terms of 
differences in method. Even when lawyers have been modest 
enough to restrict themselves to a single tribe, they have normally 
been content to adopt the methodology of the English legal text- 
book writer, a methodology (if such a term can be appropriately 
applied to so unself-conscious a tradition) which, however well or 
il-adapted it may be to the Enghsh context, often fits African 
customary law as comfortably as an Eton jacket would fit a surf- 
bather. Generally speakmg the lawyers have stayed close to the 
ideological approach; in respect of their use of cases they have 
tended to follow the example of English textbook writers rather 
than The Cheyenne Way. One result of this has been a tendency to 
consider substantive doctrines in isolation from the procedural 
contexts of their application and operation. 

On the other hand, the leading anthropological works on custo- 
mary law in Africa and elsewhere, although they do not conform 
to a single stereotype, have nearly all followed the example of The 
Cheyenne Way in rejecting ‘‘ the ideological approach ” as being, 
at best, incomplete and in nearly every mstance in making the 
detailed analysis of “‘ trouble cases ” a crucial focus of attention.” 
% Supra, note 12. 
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In so doing they have, inter alia, avoided the dangers of segregating 
s‘ doctrine ’’ from ‘* process,” or “ substance”? from ‘“ proce- 
dure ’’; there is a certain irony in thus finding the anthropologists 
to be more direct inheritors of Maitland’s teaching than his natural 
descendants, the common lawyers, when they have ventured outside 
their own culture. In sum, in recent studies of ‘‘ tribal” or 
“ customary ” or ‘* primitive ’’ law, whereas lawyers have rarely 
escaped from the clutches of a blinkered formalism, most anthro- 
pologists have been working in harmony with Llewellyn’s brand of 
legal realism. 


Toe Law-JoBs AND THE INSTITUTION OF Law-GOVERNMENT 


The Cheyenne Way contains one of the first published statements 
of Llewellyn’s ideas about the functions of law. ‘* The law-jobs 
theory,” as it is commonly called, is best seen as the starting-point 
of Llewellyn’s general sociology of law, his ‘ working whole view.” 
In this section an elementary analysis of this aspect of Llewellyn’s 
thought will be attempted. This analysis is based on a variety of 
sources ** in addition to Chapters 10 and 11 of The Cheyenne Way. 

The central proposition of Llewellyn’s theory is that there are 
certain needs that must be met for a human group to survive as a 
group and for it to achieve the purposes for which it exists.** This 
applies equally to very small groups, such as a married couple or a 
partnership, as to the largest and most complex groups, such as a 
nation or state or even the world community. It is applicable to 
groups with a limited raison d’étre, for Instance a school debating 
team or a football club, as well as to groups that are related to 
many phases of the lives of their members, such as a family or tribe. 
It applies to groups which are ephemeral as well as to those which 


at Especially: (i) ‘' The Normative, the 1 and the Law-Jobs: The Job of 
Juristic Method ” (1940) 40 Yale L.J. ; (ii) My Phelosophy of Law, ed. 
Koooureck (1941) p. 188; (ii) ‘‘ Law and The Bocial Smences— ially 


Sociology '’ (1040) 62 Harv.L.Rev. 1286, reprinted in Junsprudence: 

in Theory and Practice (1 B52; (iv) Law tm our Sonsty: A Horse-Sonse 
Theory of the Institution of Law, unpublished mimeographed course materials 
(1950 edition, revised and supplemented in subsequent years). There is little 
se cierto i Ina moe amc o e Beige herr gp 
lished manuscripta in the Llewellyn papers in the University of Chicago Law 
School. As 16 is largely in note-form and is unfinished it presents some 
i editorial problems. 

Cheyenne Way and (D and (ii) contain Liewellyn's first pram 
attempts at a rounded general theory of law. Neither of these could be said 
to be ‘' definitive '’ in that Llewellyn continued to develop his ideas d 
the next 20 years and, at the time of his death he considered that he 
nos yet achieved a formulation which satisfied him. The most developed 
version is to be found im (iv) which differs in a number of points of detail 
from the earlier writings. The most important of these is the shift from “ the 
institution of lew '' to '‘ the institution of law-government '’ as his organising 
concept, see infra. 

28 This statement suggests two questions which cannot be pursued here: (i) is 
the statement a tautology? (See Llewellyn, 49 Yale L.J. at p. 1878); (i) 
how far was Llewellyn oommitted to a purely teleological conception of 
‘ group "'—4.6., did he assume that all groups exist for some purpose or 
purposes ? 
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are enduring. The needs arise particularly from a facet of human 
nature, viz., that human beings have drives, desires and interests 
which tend to be incompatible. In so far as those “‘ divisive urges,” 
as Llewellyn called them, are a source of actual or potential conflict 
and in so far as conflict is inimical to group-survival and to con- 
certed effort to a common end, conflict-prevention and conflict- 
resolution are a necessary precondition of group-survival and group- 
effectiveness. 

Llewellyn classified the main needs (“‘ jobs ”) into six categories: 
(i) ** Adjustment of the trouble case ’’; (ii) “ preventive channel- 
ling of conduct and expectations ’’; (ii) “‘ preventive re-channellg 
of conduct and expectations to adjust to change ”; (iv) ‘‘ arrang- 
ing for the say and the manner of its saying ”’ (allocation of autho- 
rity and procedures for authoritative decision-making); (v) provision 
of direction and incentive within the group (“‘ the job of providing 
Net Positive Drive ’’); and (vi) ‘ the job of Juristic Method.” * 

Groups which qualify to be called ‘* societies ’’ have institutions, 
more or less developed and specialised, the peculiar function of 
which is to perform these “‘ law-jobs.’? In Llewellyn’s later usage 
“ law-and-government ” (or “‘ law-government ”’) is the term used 
to refer to such institutions. In society “‘ law-government ”’ is the 
main, but not the only institution, for performing the six jobs 
listed above; conversely ‘‘ the law-jobs ” are the mam, but not 
the only, jobs of the institution of law-government. 


In one of his summaries, Llewellyn continues: 


“ In the doing of each of these law-jobs one can distinguish 
a bare-bones aspect which runs no further than the keeping 
of a society (or indeed of any group) together and alive; and, 
in addition, two ideal aspects. The one ideal aspect has to do 
with efficiency of operation. The other has to do with the 
realization of man’s aspirations. 

Around the law-jobs (which are mherent in the nature of 
any group, big or little) there develop (in any group) activities. 
When these activities become distinct enough to be recognizable 
as such, the stuff of law has thereby become observable as such. 
When men specialize in such activities, the men of law become 
recognizable. Both the men and the stuff show, as distin- 

ishing marks, a more-or-less regularity of action, and show 

elt standards, more or less articulate, as to the manner and 
direction of such action. It is ill-advised to take either the 
practices or the standards, to take either the men or the 
practices-and-standards, as being alone somehow the substance 
of law. The going institution takes them in, all together. 
‘Precept ’ and ‘ principle,’ ¢.g., to be part of a legal system, 
must be somehow actually at work in that system, and only in 
and through men and ideas held by men can they be at work. 
2 In some versions Llewellyn listed only five categories, (ii) and (iif) being 
combined. The most extensive elucidation af of these categories is to 


be found in 49 Yale L.J. at p. 1875 est seq. Liewellyn's special interest was 
in furistic method (see infra). 
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Practice, again, is the bony structure of a legal system. Yet 

practice is no part of law except as it comes wrapped in and 

is measured constantly against the held norm or felt ideal. Men 

are the life blood of a legal system, yet men are not even of it, 

save as bedded in a context of tradition, both existent and 

Poing; which shapes the men even as it is being shaped by 
em. 

Out of the conjunction of activities and men around the law- 
jobs there arise the crafts of law, and so the craftsmen. Advo- 
cacy, counseling, judging, law-making, administering—these are 
major groupings of the law-crafts. But mediation, organiza- 
tion, policing, teaching, scholarship, are others. At the present 
juncture, the fresh study of these crafts and of the manner of 
their best doing is one of the major needs of jurisprudence,” 20 


This, in bare outline, is the conceptual framework of Llewellyn’s 
attempt at a synthesis of his ideas, a synthesis which he qualified by 
labelling it a tentative ‘‘ working whole view.” = Limitations of 
space preclude a detailed analysis and evaluation of this theory 
here; however it may help to relate it to other Juristic theories and 
to some common misinterpretations of Llewellyn, if the concept of 
“ the institution of law-government ” is briefly elucidated. 

In the first chapter of The Bramble Bush Llewellyn, echoing 
Holmes, once made the rash statement: ‘* What officials do about 
disputes is, to my mind, the law itself.” 33 In bland disregard of 
the context, of Liewellyn’s other writings and even of an explicit 
retraction in 1951, commentators have sometimes treated this as 
“ Llewellyn’s definition of law.” The statement was designed to 
shock first-year students out of the assumption that the study of 
law consists solely in learning rules; it has been treated as if it 
were the organising concept for a whole legal theory. It was never 
intended as such. This is supported, inter alia, by the opening 
passage in his first article on ‘‘ realism ’? which was published in the 
same year. In this passage he specifically refused to define “‘ law ” 
and he set out at length his reasons for refusmg.* The passage 


30 My Philos of Law (ed. Kocoureck), PP. 1 — (1941). 
31 op. ot. note (iv) at p. 9. Lie to stress that he was 
to develop a simple, y heia for the ordinary law 
student and lawyer (‘' Jurisprudence for the Hundred Thousand, ibid. p. 9.) 
rather than a refined and sophisticated theory for jurists (‘‘ Jurisprudence for 
the Hundred '’). This article proceeds on the assumption that the theory 


is nonetheless of tial interest to ‘' the Hundred.” 
82 2nd ed. at p. 12 (see supra, 30 M.L.R. 527, note 46). 
83'A Realistic Turaprudence Ta Next Step ” (1980) 80 Col.L.Rev. 431, 


reprinted J Realism tn Theory and Practios, p. 1 (196%). 
the drafting The Cheyenne Way Hosbel waa anxious fo inclode a ger 
stipulative definition of ‘‘law'’ in the text. Llewelyn disagreed. set 
out his reasons informally in a letter to Hoebel, dated January 24, 1088: 

“ The more I thimk about your universal definition of law, the less I am 
disposed to like it. I find it very difficult to frame any definition which 
covers the aitustion in a non-state, non-authority — and also has 
adequate — to a modem society. My own has been to 
set up a Webensh ‘ideal type’ with a good many a , such as rules 
with verbal form, machinery for enforcement P are claim, if needed, 
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reveals a more sophisticated understanding of the nature and func- 
tions of definitions than the critics of the famous sentence allowed 
for. It also implies that at that stage Llewellyn was not purporting 
to advance a comprehensive theory of law. He was concerned witb 
certain theoretical questions with wide implications, but not as yet 
with his ‘‘ working whole view.” 

Llewellyn laid stress on the value of the concept of “ institu- 
tion, which he explained as follows: ‘‘ An institution is in first 
instance organized activity built around the doing of a job or a 
cluster of jobs. A craft is a minor institution. A major institution 
differs in that its job-cluster is fundamental to the continuance of 
the society (or group) with typical resulting complexity.” * 

Llewellyn’s emphasis on the concept of “‘ institution ”’ is 
understandable. By defining it in behavioural terms he was able 
to make human behaviour a central focus of his jurisprudence; by 


taking as his starting-point a sociological concept he hoped to 
facilitate communication between lawyers and social scientists; and 


he found positive virtues in its vagueness. He deliberately avoided 
precise stipulative definitions of abstract concepts, so beloved of 


with exclusivity when applicable; the force of the state behind action; a 

i enforcing, an litigation and counselling personnel, and the like. 
will take quite a while to work out in detail every attribute n to 
present this ideal . It will never find a complete counterpart m life, 
unless an arbitrary ice is made between the elements of certainty and of 
justice—a pomi over which I am stil puzzling. 

However, setting up some such type at one pole and eee 
at the other, we can, it seems to me, iden certain subject-matters or jobs 
which lew stuff, in various degrees of primitivity or development of form or 
— (procedure for adjustment, — either apart from or in conjunction 

th, third-party personnel superna sanctions existing either apert from 
ee, with secular, and the like) is doing or accomplishmg m 
group or society. The ETLAT oat Sa aT E oimn P 


this is a sounder app Sib ae k es Gaon tee d 
rule, of nghtness, or of course of conduct, or monopoly of force, or state 
command of any other simple criterion thas I have met. 

The essence of an attack on the phenomena is the wherewithal to mdicate 
— Dohne i kha maker TA 1 ORITA oaa y enon 
to fit primitive conditions falls down when the State steps m, no 
displacing the primitive forms, but running largely beside them, and ae 

sometimes overis or icting.”” 

No general ition of ‘‘ law '’' appeared in The Cheysnns Way, but 
Hoebel, apparently unconvinced by Liewellyn’s arguments, included one in 
The Law of Primitive Man: ‘ʻA social norm is legal if its neglect or 
infraction is y met, in threat or in fact, by the application of physical 
foros by an indi ‘dual or group posseasing the socially recognized ege of 


% Law in Our Sooisty, p. 2. When asked for further elucidation he used to 
refer questionsrs to the excellent article on ‘‘ Institution ” by Walton 
Hamilton in (1982) 8 Hnoyolopacdia of Social A ace also — 
Folkways, passim. Llewelyn commented: “I thik it interesting thas 
those of us who tend to see ' institution ’ as the central and most important 

in social science (I should reckon in Max Weber, J.R. Commons, 
ton, Malinowski) have been heavily influenced in our thinking by work 

aa the level aA VU roine, at p. 856). 
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system-builders like Bentham and Lasswell, because he could see 
little profit in them and a great danger that they would be used as 
arbitrary criteria of what is relevant and irrelevant to juris- 
prudence.™ Finally, Llewellyn claimed, looking on law as an insti- 
tution ““ provides two vitally serviceable points of orientation which 
freshen eyes and give a crosscheck on what may be there to see. 
For, first, a going institution has jobs to do, and its function is 
to get them done effectively and well. This gives a goal of purpose 
and value to measure by. And, secondly, a going institution has 
results in life, and must be tested by them; and those results are 
capable of inquiry. The measure of the institution is, then, the 
measure of how its results check in fact, in regard to the actual 
doing of its jobs.” 

Llewellyn consistently refused to commit himself to a general 
stipulative definition of either “ law ” or “ law-government.”” This 
does not mean, however, that he refused to provide any elucidation 
of his usage of these terms or of the relation of his to other usages. 
By maintaining that law-government was only one of the institu- 
tions which perform the law-jobs in society, he was committed to 
accepting some distinction, albeit not a rigid one, between it and 
other institutions. However, in the opinion of the writer, 
Llewellyn’s attempted elucidation of ‘ law ” adds little that is new 
and has been improved upon in some respects by other jurists, 
notably by Professor Hart. For present purposes let it suffice to 
say that Llewellyn considered ‘‘ the legal ” to become differentiated 
as the following attributes of an institution performing the law-jobs 
become perceptible: specialised personnel recognised as speaking 
for or with the authority of the whole (“ officialdom ’’), supremacy 
within the group, effectiveness and regularity.*° 

Two unusual aspects of Llewellyn’s analysis do deserve comment. 
First, as has already been noted, in the late 1940s Llewellyn 
adopted the concept ‘‘ law-government ” in preference to “ law.” 
His justification for joining together “ law ” and “ government ” 
was that these two terms refer to institutions which are primarily 
concerned with the same basic function, “‘ the job that is funda- 
mental to the existence of any society and any social discipline at 
all; it is the job of producing and maintaining the groupness of a 
group.” 3T 
35 A definition both includes and excludes. I+ marks ont a field. It makes 

some matters fall inside the field; it makes some matters fall outside. And 

the exclusion is always rather . I have no desire to exclude anything 
from matters l oe w is as broad as life, and for some 
purposes ones have to follow life pretty far to get the bearing of the legal 

matters one is examiming " ——— P. 9. 

36 Law in Our Society, pp. 21-99. For a complete analysis each of those ideas 
would require further elucidation, as would a number of other concepts, some 
of which were comed by Llewellyn—notebly ‘‘ akelegal,’’ ‘' jurid, law- 
stuf," “ law-ways ' and ‘‘ The Legal” as to *‘ the legal.” 

a7 Jurisprudence, p. 857. In trying to develop this idea he added: ‘‘ The chart 


picture of the single institution would be a long ellipse, every point of 
circumference or ares related, to some degree, to each of two imaginary foci. 
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Finally, it should be noted that Llewellyn was trying to construct 
a theoretical model of “‘ law-government ” as a tool of description 
in lieu of a dogmatic formulaic ‘* definition of law.” In this he was 
influenced by Weber’s concept of ‘‘ ideal types.” For the tra- 
ditional litmus paper tests of “law ”?” and ‘* not law,’’ he was 
hoping to substitute a more flexible, and generally more sophisti- 
cated, tool of descriptive analysis. It is not always clear from his 
writings whether Llewellyn looked on his “‘ law-jobs ” theory as 
being more of an empirical than an a priori theory; that is to say 
it is not always clear whether he wished his statements about the 
law-jobs to be treated as empirical generalisations capable of verif- 
cation or to be treated as elucidations of an armoury of related 
concepts of which ‘‘ group,” “‘ divisive urges,” ‘* law-job,”’ “< insti- 
tution,” “* law-government,”? and ‘‘ human behaviour ”? were the 
most important. It is suggested that it is more fruitful to adopt the 
latter interpretation, in so far as it is necessary to make a choice 
between the two. So viewed, Llewellyn’s aim was not 80 very 
different from Professor Hart’s in The Concept of Law.** In spite 
of the very real differences in emphasis and style between these two 
jurists, both have been concerned to develop working concepts for 
a descriptive sociology of law. In this view, the list of six law-jobs 
can be treated as a crude check-list of questions to ask when examin- 
ing the structure and operation of any human group: How are 
conflicts handled within the group? How is behaviour channelled 
so as to avoid conflict? How is authority to make decisions allo- 
cated? What procedures have to be followed m authoritative 
decision-making ? and so on. By developing a set of concepts which 
could be applied to any human group, Llewellyn claimed to have 
provided a means of exploring the similarities and the differences 
between “ primitive ’? and modern industrialised societies, between 
the world community and smaller societies and between sub-groups 
within a major group (“ The Entirety ’’) or between the major 
group and some sub-group within it.** This claim surely deserves 
attention, for, if it is at all justified, it established Llewellyn’s 
theory as one of major significance. In the form in which he left 
it, the theory was admittedly a crude one, in need of considerable 


The one focus (never found alive) would be complete ity utterly inde- 
dent of judgment and person; the other (never fo alive, either) would 

— — action determined utterly the perticular acting official's 
idiosyncratic and also non-habitual choice. ‘law’ phases of law-govern- 
ment are closer to the first focus; the more purely ‘ government ' phases are 
closer to the second. (Law in Our Sooiety, supplementary materials, p. 112 
(1956).) At least the first four of the six “jobs '’ listed above are normally 
done in a manner that approximates more nearly the ‘‘ Jaw pole,” they are 
aheracteristically ‘“' law } s, the others range widely between the poles. 
There are some other ‘ jobg, such as defence of the group, which come 
nearer to the governmental pole. By this slight adjustment of loots Llewellyn 
hoped to bring into a close relationship jurisprudence, politics and sociology. 

38 Hart: " Notwithstanding its concern with anslysis the book may also be 
regarded as an essay in descriptive agg ae et dee (Preface). 

39 For other claims made for the theory see 40 Yale L.J. at 1880. 
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refinement. It is particularly unfortunate that Llewellyn should 
have died when he was just about to re-direct his attention to this 
subject. 
It is appropriate to end this brief introduction to “ the law-jobs 
theory *’ by quoting one of Llewellyn’s most suggestive insights: 
** [T]he jobs to be done are jobs to be done; modern com- 
plexity of institution serves merely to highlight processes which 
zeguiro to be gone through, in some fashion in any grou . The 
jobs, therefore, get themselves done after some fashion ways— 
or the group simply is no more.“ Hence if the officially 
announced imperatives fail to put themselves over, one must 
look elsewhere for the doing of the jobs ... Hence to see a 
Legal regulation which is not working is promptly to face a 
problem of further inquiry: what is working? and how p” # 


Toe Puacr or The Cheyenne Way IN LLEWELLYN’s INTELLECTUAL 
DEVELOPMENT 


The Cheyenne Way marks a crucial stage in the development of 
Llewellyn’s thought. The inspiration for it came from his early 
realism; some of the mspiration of his later ideas came from study- 
ing the Cheyennes. To the normal gains in self-understanding of 
any comparative work was added the particular value of studying 
a simple society, that is the opportunity to study a microcosm that 
can be seen in the round, relatively free from the refinements, dis- 
tractions and confusions of complexity. It is never easy to see a 
modern industrial society as a whole in elemental terms. It is 
much easier to do so if one has first had the experience of a micro- 
cosm.“* Llewellyn’s frequent use of examples from another kind 
of ** primitive society,” the nursery, served the same function. 
There are, of course, many pitfalls in comparing the simple with 
the complex, but Llewellyn was not prone to underestimate the 
complexity of things and he was careful not to push his analogies 
further than he felt was justified by repeated testing. Maitland 
once said: ‘‘ The traveller who has studied the uncorrupted savage 
can often tell the historian of mediaeval Europe what to look for, 
never what to find.” “ Llewellyn would surely have agreed with 
this statement and its implications. What he derived from the 
Cheyennes was not a set of broad factual generalisations about law, 
but inspiration for some new tools for functional analysis. The 
Cheyenne Way was a hypothesisforming more than a hypothesis- 
testing book. 

The Cheyenne study was the catalyst for a twofold advance in 
Liewellyn’s thinking :—first, it marks a definite shift to a more 
40 Vide note 28 (i), swpre. 


41 Op. ott. note 90, at pp. 1881-1882 (Liewellyn'’s emphasis). 
42 Thi is a partial answer to Frank's jibe that Llewellyn would have spent his 
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consistent and more general standpoint than previously. Llewellyn’s 
early private practitioner orientation has already been remarked.“ 
From now on, even when considering the detailed problems of 
specific participants, Llewellyn’s perspective is consistently that of 
society as a whole. At the same time his ideas move more easily 
on to a general plane, with implications that are seen to transcend 
a particular society at a particular time. The second advance is 
in respect of legal technology (‘‘ the job of juristic method *’): it is 
at the time of the Cheyenne study that the associated ideas of 
‘ craft,’ “style,” ‘the job of juristic method,” and “ legal 
aesthetics ’? are adopted as working concepts. In particular, 
Llewellyn specifically credited the Cheyennes with mspiration for 
one of the major themes of The Common Law Tradition: the idea 
of the Grand Style of appellate judgmg.* 

One of the most striking features of the book is the claim, in 
places made in somewhat extravagant terms, that the Cheyennes 
possessed “‘ legal genius.” The gist of the claim is that the 
Cheyennes regularly adopted a flexible and creative problem-solving 
approach to performing the law-jobs, especially in respect of settling 
disputes. The Cheyennes were somewhat inarticulate, they lacked 
developed legal forms or a sophisticated system of cancepts. What 
then constituted their “‘ legal genius ’’ ? 

‘We are referring to the classical Roman jurist’s ways of 
work, the deftness and boldness of lne with which the apt 
solution is marked in swift, sure strokes that fit at once justice, 
policy, and the given body of legal and social mstitutions,— 
those ways of work which are the modern Romanist’s delight 
and his despair.” 41 

A high proportion of Llewellyn’s work, especially m later years, 
is concerned with juristic method: the study of the techniques of 
appellate judging and appellate advocacy in The Common Law 
Tradition; his interest in development of the formal teaching of 
skills in legal education **; his attack on the problems of the 
strategy and tactics of drafting a uniform code; and his self- 
consciousness about his own methods in Cases and Materials on the 


48 Supra (1967) 30 M.L.R. at p. 527. 
46 The Common Law Tradition, p. 518. 


regularly succeeded in reconciling the demands of ‘‘law'’ an 
—— (see especially p. 888). It is fair to may that in The Ohoyenne 
ay the authors devote more spece to rati isi eir admiration for 


(The Grand Style). 
48 Op. cit. supra, — 80 M.L.R. 527, n. 48. 
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Law of Sales and The Cheyenne Way are the most important 
examples. He saw the best hope for the improvement of law to 
le in the continuous improvement of juristic method, an improve- 
ment which could only be achieved and maintained by making 
lawyers conscious and articulate about their ways of work. His 
** theory of the crafts of law,” which developed this idea, was never 
expounded in print *®; yet he thought that it was probably his 
most original contribution to jurisprudence. 

Nearly all of Llewellyn’s jurisprudential work after 1940 consists 
of an elaboration of two themes— the whole view ” and juristic 
method.” The Cheyenne Way contains in an elementary form a 
great many of Llewellyn’s basic ideas. Except perhaps for The 
Bramble Bush, it is the most readable of his books, and for this 
much credit must go to his collaborator. For these reasons The 
Cheyenne Way currently offers the best available introduction to 
Llewellyn’s thought. 


CONCLUSION 


The two books here considered are but a fraction of the corpus of 
Llewellyn’s works, which, on a generous interpretation of “ work,” 
can be counted in hundreds. The present attempt to stimulate 
interest in Llewellyn is offered without undue optimism, for it is 
clear that, like the Philosopher of the Clothes, whose garb Llewellyn 
sometimes donned in self-parody,™ “ a paramount popularity in 
England we cannot promise him.” ** However, one perhaps may 
be a little less pessimistic than Teufelsdrdckh’s Editor, who ended 
on the following note: 


“ Well does he know .. . that innumerable British readers 
consider him, during these current months, but an un 
interruption to their ways of thought and digestion; and indt 
cate so much, not without a certain irritancy and even spoken 
Invective.’” 3 

WILLUM Twinine.* 


49 The most detailed analysis is in Law tn Our Sooiesty, op. oit., supra, note 97, 
at pp. 18-19. 

50 A useful summary of Llewellyn's conception of the relationship between 
realism, juristic method and his ‘‘ whole view ' (here ig with juris- 
prudence) is to be found in an unpublished manuscript: ‘‘ If jurisprudence of 
necessity includes a study of ideals for law, then ism is not [co-extensive 
with] jurisprudence. If, as I think, jurisprudence contains a dozen sub- 
disciplines, then realism deals with two out of the seven: craft techniques and 
descriptive sociology . . . Hither or both are compatible with any philosophy 
about law's r ultimate or immediate goals or about those of men in 
society. i in law is thus as ethically neutral as the science of 
mechanics or the art of bridge-building.’’ 

51 a.g., ‘‘ Jurisprudence, The Crown of Civilization ’’ (1988) 5 U.Chi.L.Rev. 171. 

52 Carlyle, Sartor Resartus, p. 20 (Everyman ed.). 

63 Ibid., at p. W4. 

* Professor of Jurisprudence, The Queen's University, Belfast. Acknowledg- 
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due to the following: Professor H. Adamson Hoebel, Mr. Desmond Greer, 
Professor Robert Stevens, Mr. Adrian Taylor and Mr. Michael Woods. 


STATUTES 


COMPANIES ACT 1967 


Ir would perhaps be misleading to speak of the “ object °? of so 
miscellaneous a statute as the Companies Act 1967. That it incor- 
porates some useful features is undeniable. In other respects, it 
betrays superficiality and haste, though the promise of future 
legislation to some extent disarms criticism.’ Broadly, its most 
important features are the abolition of the exempt private company, 
the extension of disclosure requirements, a limited foray mto the 
area of directors’ duties, and the regulation of insurance companies. 
For reasons of space, this note is concerned primarily with the 
general company law provisions of the Act. 

The exempt private company, created in 1948 as a means of 
providing privacy for the affairs of the small family business, 
became in due course the dominant form of private company, used 
both by the small concerns for which it was originally created and 
by many larger concerns as well.? Of its privileges, only the 
privilege of non-disclosure was strongly defended by 1061, and this 
had to be balanced against the interest of creditors and the public 
in full disclosure. In an attempt to reconcile these claims, the 
exempt private company is abolished, so forcing all limited com- 
panies to file accounts. Exemption from disclosure is conferred 
upon the unlimited company provided that certain conditions are 
met. These are that at no time has the unlimited company been 
to its “knowledge”? the subsidiary of a limited company, the 
holding company of a limited company, or the promoter of a trading 
stamp scheme.’ In order doubtless to enhance creditor protection, 
the Act imposes new requirements on conversion from the unlimited 
to the limited form and vice versa. An unlimited company may 
register as limited provided that it has not previously converted, 


1 Further messures dealing with the structure and ae vee of ar law 


have been promised. See H.0.Deb. (5th ser.), Vol. 741, col. 859 (Mr. Jay). 
Both fears (‘' its philosophy will be false, its ees ani ee 
economicos disastrous,’’ Vol. 741, col. 802, J. Va Morgan) end 
ere aatier Daur e taped (the abolition of the, DOE e by 1980 in 
favour of ‘‘ Investment collectives '': ibid. col. 429, per Mr. ) have 


been expressed. 

2 Report of the Company Law Committee, Omnd. 1740, pce 57 (1962); Wedder- 
bum, Company Law Reform (1965), found that by 1067 the percentage had 
risen to 77 per cent. or some 828,000 companies. By 1967 it had msen to 
860,000 companies. 

3 Report of the Company Law Committee, Omnd. 1749, paras. 54, 60. Bee 
also per Mr. Jay at note 1 above. 

4 Oom es Act 1067, s. 2. The private company is of course retained, but 
the benefits of so organising are much reduced. By Sched. 2, clause 18 A (5) 
independent companies with a turnover of leas than £50,000 need not discloses 
turnover figures. 

5 Companies Act 1067, s 47. 
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under the new provisions, from the limited to the unlimited form.°® 
A limited company may register as unlimited provided that the 
company was not originally registered as unlimited under the new 
provisions." The shareholders of an unlimited company going 
limited may be liable for the company’s pre-conversion debts, either 
for a period of three years or, if no former members remain, the 
company goes into liquidation within a period of twelve months 
after conversion. The purpose of this provision would seem to be 
to protect creditors from the possible adverse effects of a sale of 
the corporate undertaking to third parties following conversion. 
The consent of all members of the company to conversion is 
required.” There are difficult transitional provisions respecting 
auditors. Generally, auditors of exempt private companies may 
continue to audit the company’s affairs for a period of twelve 
months following the coming into force of the relevant section (18). 
In addition the Board of Trade may recognise persons presently 
the auditors of exempt private companies and who have been prac- 
tising as accountants as auditors of unquoted independent com- 
panies.*° ‘This is intended to protect persons practising as accoun- 
tants but not recognised by the Board of Trade as qualified auditors 
under section 161 of the Companies Act 1948. One might perhaps 
Inquire whether this complication is really required. Surely a 
general discretion could have been given to the Board of Trade by 
amending section 161 of the Companies Act 1948.1! 

Doubtless, the increased disclosure required from all limited 
companies will prove valuable. But it is doubtful whether the 
unlimited company will serve any very useful purpose. Persons 
whose financial position is questionable will probably prefer the 
limited form. While some reputable family companies may go 
unlimited, it is doubtful whether this will be a choice commonly 
resorted to.4 Jt is unlikely that the encouragement of the unlimited 
company will enhance creditor protection significantly. If the 
Government desire to reduce the number of small incorporations 


8 Ibid. as. 48, 47. 


T Ibid. a. 48. If it has previo been converted under the Companies Act 
1948 it may again convert under the new provision. The wisdom of a 


complete impediment to re-conversion is questionable. If impediments were 
thought desirable it might have been better to leave the matter in the 
discretion of the Board of Trade. 8 Ibid. s. 44. 


3 
g 
2 
jà 


- By ss. 48 (5) and 44 (5) the Registrar's certificate 1s 

conclusive evidence of compliance with the section. Hence presumably s. 22 
of the Companies Act 1048 cannot apply to this situation and a dissenting 
shareholder cannot in fact show that he dissented. 

10 Companies Act 1967, s. 18 (1). For the reasons see H.O.Deb. (Sth ser.), Vol. 
TAL, cols. 886-887. 

11 Under e. 161 (1) of the 1048 Act the Board already has powers to recognise 
organised bodies of accountants. It might have been neater to extend the 
discretion to deal with individual cases. 

12 Bee Morley, “ The Companies Act 1067 ° (1067) 64 L.8.Gaz. 586, 587, where 
1 is pointed out that even if the directors of a trading company conaider 
the change to be desirable, shareholder unanimity may be difficult to secure. 
It seems unlikely that the profession view this device with great enthusiasm. 
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(and recent tax changes are having this effect 1) it might be desir- 
able to explore whether other modes of business organisation to 
meet the needs of the small concern should be mtroduced mto 
English law.7* 

The provisions regarding the disclosure of insider interests are of 
greater concern. These, it may be noted, relate largely to the 
interests of directors. Though ‘‘ director ” is widely defined, it is 
at least surprising that disclosure is not required from senior officials 

as well.1° Even more surprising is the very Hmited foray into the 
field of fresh remedies against ‘‘ insider ” profits in the interest of 
prejudiced shareholders.1®° Section 25 represents an attempt to 
outlaw some abuses of inside information; the purchase and sale of 
options by directors in the quoted securities of the directors’ com- 
pany or group. By section 80 these provisions will apply to the 
spouse or infant children of a director. The prohibition can be 
justified not only on grounds of fairness but also as an anti-mani- 
pulative device.1" Even granted its limited purpose, the section is 
defective. It does not penalise directors who purvey inside informa- 
tion to their associates or to their adult children unless these are 
mere nominees 7* nor is there any attempt to regulate the purchase 


13 The disincentives to the use of the company in the case of certain 
zelala capeek ot Tation tax. See generally 
Rowland and Talbot, Corporation Tax (1065) Chap. 25. The number of new 
Incorporations is d and chambers some clients to 
-Ar ee I trust. I am 
indebted to my colleague Mr. P. G. i for information about this 
latter 

14 The ent might for example have had to the device of the 
Incorporated Private Partnership in the Final Report of the 


Commission of pie ral tanto the Wor and Administration of the Present 
Company Law of Ghana. For the considerations underlying the suggestion, 
see paras. 25, 26 of the rt. The was advocated in the House 
of Lords by Lord Chorley, H.L.Deb., Vol. 278, cols. 1527-1581. 

18 For the purposes of the B. R.O. Act, insiders include corporate officers and 
rincipal stockholders. See 3 v. Transamerica Corp., 99 F.Supp. 88 
P1901) Most Canadian ctions will now include directors and senior 
ta, Gee T of the voting shares of the company, 
and directors and senior officers of a com A Ea a EPP er of 
the company. While the 1967 Act deals with 1 per oent. holders and directors 
of corporate insiders, ib does not deal with officers, nor does ıb, as Canadian 
jurisdictions now do, a shareholder's action against an insider for the 
disgorgement of ts made a misuse of specific confidential 

Len nea See Wortaman, der—A Survey in Corporate Disclo- 
” (1067) 25 Fac.L.Rev. 55; Williamson, Securities Regulation in Canada, 

Supp: 1966 at pp. 855—858. 
16 8. 87 alone seems pertinent here. A discussion of its probable impact is 


ventured below. America and the Canadian ces rely on shareholder 
suits to recover insider fits. They also employ detailed proxy solicitation 
requirements in the in of shareholder control. See Loss, Seouritiss 


Regulation (2nd ed., 1061), Vol. II, Chaps. 6B, 60; Williamson, Seourities 
eee oe ce Of. Report of the 
Company Law Committee, 57, recommending the enactment of a 
declaratory provision relating ee roxiea. 

17 See Loss, Seourtives Regulation, Vol. I at 

18 Bee the discussion by T. M. Wedderburn, Aot 1967 at p. 25. 
For a similar criticism of comparable Canadian | tion see Wortaman, loo. 
cit., at note 15 abore. 
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and sale of securities by insiders on take-over except by provisions 
enforcing disclosure of insider dealings.1® Apart from this limited 
measure of control, directors may be permitted to subscribe for and 
deal in company securities. Of course, recent tax legislation has 
reduced the utility to directors of option dealings,"* and schemes 
of the Garda type are struck at by requiring details of any 
arrangements to which the company is a party with the object of 
enabling directors to benefit by the acquisition of securities of the 
company or another body corporate.** Boards may be faced with 
a problem under section 16 (1) (b), which requires that the directors’ 
report state the reason for making an issue of shares.” The benefits 
from subscription schemes appear to be emoluments within the 
meaning of section 196 (8) of the Companies Act 1948 and so will 
have in some cases to be quantified in order to satisfy the disclosure 
requirements of sections 6 and 8 of the 1967 Act of dealing with 
directors’ and officers’ emoluments.™ But, the incidental umpact of 
section 8 apart, these provisions are restricted in application to 
directors. 

Disclosure is further enforced by a group of sections dealing with 
disclosure of directors’ service contracts and dealings in securities. 
A copy of service contracts is to be kept by the company at its 
registered office, or the place where the register of members is 
kept, or at its principal place of business. It is difficult to see why 
a copy should not be filed with the Registrar of Companies as well. 
Section 27 makes provision for a register of directors’ shareholdings 
by which directors must notify the company of their interests in 
securities of the company or group, the commencement or cessation 
of interest, or its sale or assignment.* Section 28 contains rules 
to determine when a director is interested in securities. Unlike the 
Stock Exchange rules, a person whose interest arises under a 
discretionary trust is not deemed to be interested.** He is deemed 


19 See Weinberg, Takeovers and Amalgamations (2nd ed., 1967), Chap. 28. 

20 On the difference between ‘‘ purchase '’ and ‘‘ subscribe" see Re V.G.M. 
r Ch. 285. 21 Finance Act 1966, s. 25. 

i , 8. 16 (1) (d). The new Act does not as such deal with 
oyees’ share options. Cf. the extensive disclosure provisions of the stock 
in this area. Memoranda of Gutdanoe (1966), al. 28. 

233 In particular, in the light of Hogg v. Cramphorn Ltd. T] Oh. 264, it will 
be improper to issue shares to ement primarily with a view to maintain- 
ing control, and the directors will have to ensure that an issue is made in 
the company’s interests if litigation is to be avoided. 

— While shareholders might be le to ascertain the extent to which a director 
was advantaged, they may still be in partial ignorance of the emoluments of 
senior officers. 

_25 Notification must occur within seven days of the director — knowledge 
of the event. Failure to comply subjects the director to orimi penalties : 
Companies Act 1967, s. 27 (8). 

26 bid. s. 28 (2). Cf. Admission of Seourities to Quotation (1988), Bohed. LI, 
Part B, ol. 15, which requires disclosure where the director, his spouse or 
infant children are settlor or trustee and in which such persons are bene- 
ficiaries or discretionary objects. The B 0 j go further in 
another respect by aggregating as family in holdings of companics 
controlled by the directors’ spouse or infant children or trustees. 
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to be interested in securities if he can control one-third of the voting 
power in a body corporate which is interested in the securities, or 
if the directors of such body are accustomed to act under his direc- 
tions or instructions.*7 He is also deemed to be interested if he 
enters into a contract for the purchase of the securities or has a 
right (other than by virtue of an interest under a trust) to call for 
delivery of securities or to his order, or not being a registered 
holder, he is entitled to control the exercise of any right so con- 
ferred. This latter provision does not, in general, extend to the 
holding of a proxy to vote at a specified meeting.” It may follow 
that the holder of a proxy to vote at any meeting is deemed to be 
interested.™ By section 81, section 27 is extended to the interests 
of spouses and infant children of directors. By section 29 a register 
of the information required by section 27 is to be kept by the 
company, and this will include details not only of dealings but of 
rights to subscribe granted by the company and the exercise of such 
rights. ‘These provisions are welcome, if hardly revolutionary.” 
They do not catch all family interests, nor do they force disclosure 
of share dealings by senior officers who may well have inside infor- 
mation and profit unfairly by it.2* Section 88 is, however, useful 
in forcing disclosure of interests by persons holding 10 per cent. 
or more of the nominal value of quoted share capital carrymg 
unrestricted voting rights. In future it will be more difficult for 
persons to build up a controlling interest In a company without 
that fact becoming known. 

These matters apart, increased disclosure requirements fall under 
disclosure in the accounts and under the directors’ report. Briefly 
the Act requires increased disclosure of the affairs of subsidiaries 
and of the identities and place of incorporation of companies, not 
being subsidiaries of which it holds 10 per cent. or more of the 
share capital.** The emoluments of the chairman, of directors and 
of officers are to be disclosed. In the case of directors the obliga- 
tion is to disclose the numbers of directors receiving remuneration in 
bands of £2,500. If one director only enjoys emoluments exceeding 
those of the managing director, this is to be disclosed. In the case 
of employees, the aggregate of emoluments to be shown are those 
above £10,000 in bands of £2,500.% Where a company carries on 
more than one class of business, turnover from each class must be 
specified and an indication given of the extent to which carrying on 


27 Compenies Act 1967, e. 28 (8). 

28 Ibid. s. 28 (4) (o). 29 Ibid. s. 28 (4) (0). 

20 Bee the discussion of this point in Magnus and Hstrin, The Companies Aot 
1967 at p. 187 et seq. The holder of a proxy the date of which is left in 
blank may, it 1s suggested, be a perty interested. 

31 They do, however, bring the Companies Acts more closely into line with the 
requirements of the Stock Exchange. See generally Admission of Seourities 
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the class of business affected the profit or loss of the company. If 
a company has subsidiaries and submits group accounts it must 
disclose the proportion of income derived from each class of business 
which it undertakes. Turnover in relation to business by the com- 
pany with its subsidiaries or between subsidiaries must be disclosed 
and also details of indebtedness within the group.** Section 9 of 
and Schedule 2 to the Act extend the disclosure provisions of 
Schedule 8 to the 1948 Act to include such matters as specification 
of assets, details of valuation of fixed assets, details of unquoted 
investments, reserves, overdrafts, loans, and charges for tax, and 
turnover.*" 

Some of the disclosure requirements contained in sections 15-24 
dealing with the directors’ report ** have been dealt with. In 
addition the sections require, inter alia, disclosure of significant 
charges in the fixed assets of the company or its subsidiaries, the 
issue of shares and the reasons for making the issue, and details of 
directors’ shareholdings so far as disclosure is required by section 
27. The interest of any director in contracts with the company 
during the year must be disclosed provided that the directors are of 
opinion that the contract is of significance in relation to the com- 
pany’s business and that the director’s interest is material.”” A 
similarly drafted provision applies to the disclosure of matters not 
specifically dealt with so far as they are material to an appreciation 
of the company’s affairs. Information need not be given if the 
directors are of opinion that disclosure would be harmful to the 
business of the company or of its subsidiaries.*® Perhaps the most 
contentious requirement is that contained in section 19 which 
requires particulars of political or charitable donations exceeding 
£50. The wording is not apt to cover all gifts, and, in the light of 
the importance which the courts attach to ensuring that gifts shall 
be such as are in the interests of the company (the general body of 
shareholders), it is surprising that a wider form of words was not 
usd. Were it not that the standard of public life in Britain is 
sufficiently elevated that no fear of the covert use of patronage 
at central or local government level need be apprehended, the view 


— 17 (M. se Ibid. s. 17 (9). 
3t The former Sched. 8 is repealed and replaced by Sched. 9 to the 1987 Act, 
Dee a ee on ee em come 
Omnd. 1749, . 851-807 (1962) 

38 See at note 24 above. 

39 Companies Act 1967, s. 16 (1) (c). The Report of the Company Law Commit- 
tee, Omnd. 1749, . 95, suggested such a provision in order to bring all 
material contracts to the notice of shareholders whether or not disclosure had 
been made to the Board under s. 190 of the 1948 Act. The restriction to 
material contracts is intended to ease the burden of compliance on directors. 
The wisdom of E e worded clause seems questionable. 

40 Com Act 1967, s. 16 (1) (f). 

11 Bee ot etaan a Porka ¥: Daly News Ltd. [1963] Ch. 927; Re Roith (M. ond 
W.) Ltd. 7] 1 All E.B. 487, from whioh it appears that power to make 
gifts contained in the articles are still subject to i that these 
must be made in the interests of the company, so limi the text of any 
power to make gratuitous payments. 
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that the section reflects governmental vindictiveness might be 
tenable.“* Another contentious provision is section 20 requiring 
the disclosure of export earnings. Those components firms who 
export little, but whose products have a substantial impact on the 
export position, can of course explain the matter in their annual 
report. But who, in any event, is likely to care? Certainly not 
the shareholders, unless the company is losmg money, or unless, 
improbably, their social consciences have been stimulated. It may 
of course be that if the Government intervenes directly by investing 
in specific companies, such reports might serve as a focal point for 
action. Otherwise, the requirement is likely to prove one of the 
Government’s damper squibs. 

‘ Disclosure apart, the Act does much to rationalise and extend 
the investigatory and enforcement powers of the Board of Trade. 
By section 82 it is given powers to investigate the affairs of a direc- 
tor who is believed to be in breach of the insider trading provisions, 
and also members of a recognised stock exchange and dealers in 
securities under the Prevention of Fraud (Investment) Act 1958. 
An investigator may make interim reports to the Board of Trade 
which can now institute proceedings without reference to the D.P.P. 
or Lord Advocate. The production of records (including those of 
subsidiaries) and the attendance of officers and agents of bodies 
being investigated may be compelled. Such persons are now 
required to answer and their answers may be given in evidence. 
The investigator may at any time durmg his mvestigation inform 
the Board of Trade of a suspected criminal offence. The expense 
provisions have also been altered. The fundamental principle of 
initial payment from public funds is retained. But a person con- 
victed on a prosecution arising from an investigation, a body 
corporate which has benefited from proceedings brought in its 
name, a body corporate dealt with in a report where the inspector 
was not appointed on the Board’s motion, or the applicants for an 
investigation which was launched on a shareholder application may 
be liable to pay all or part of the costs.“* In addition to the above, 
sections 105-111 contain almost unlimited powers to require the 
production of company books and papers, to require an explanation 
of them, and to apply for a warrant to enter and search premises 
for concealed papers. These may be used for certain criminal and 
administrative proceedings. 4¢ The material may be retained for 
three months. There is no explicit provision enabling the company 
to have access to them during the period.*” 


42 Bee, in particular, H.O.Deb. (5th ser.) Vol. 741, col. 464. 
docaments 


43 This overcomes the difficulties a out in rt 
of the Company Lew Committee, d. 1749, para. 218 (0) and (f), and as 
to witnesses in MoUlelland, Pope and Langley V. Howard, Timas, March 
81, 1968. 44 Companies Act 1987, s. 39. 

48 Ibid. s. 40. 46 Ibid. ss. 100-111. 


47 Compare for example Securities Act 1966 (Ont.), s. 21 (T); Federal Rules 
of Criminal Procedure (U.8.), r. 16, giving rights of access to seized documents 


to iInvestigatees. 
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Perhaps the most interesting and yet disappointing extensions 
of Board of Trade powers are to be found in sections 85 and 87. 
Under section 85 (1) the Board is empowered to apply for a 
winding up where, on a report under section 168 of the 1948 Act, 
the 1967 Act or sections 18 and 19 of the Protection of Depositors 
Act 1968, it considers that winding up would be expedient m the 
public interest. The court may wind up the company if it considers 
it Just and equitable to do so. By section 85 (2) the Board may 
present a petition for an order under section 210 of the 1948 Act 
if the business is bemg conducted in a manner oppressive to any 
part of its members. The sections as drafted seem certain to give 
rise to problems of interpretation. As drafted, they are clearly 
not far-reaching. ** It would perhaps have been preferable to vest 
powers in the court to wind up or decree another remedy, simply 
on the grounds of public interest, relying on the court not to preju- 
dice shareholders unfairly. At present, under the “ just and 
equitable ’? formula, the courts have decreed a winding up not only 
in cases of lack of confidence, deadlock and managerial dissention 
in the * partnership ” situation, but also in cases of failure of 
corporate objects, or where the company is being operated as a 
fraudulent scheme.*® It is not clear how far the courts will wish to 
extend the substratum rule,°° and relief otherwise in general is 
narrowly based on the grounds of continuing dishonesty or in other 
clearly defined fraud situations,” Scottish courts and the Privy 
Council have gone farther to include cases where such conduct as 
persistent failure to hold shareholdcrs’ meetings, failure to keep 
proper bank accounts, or to have accounts audited, or where 
accounts are not kept apart,°? and perhaps abuse of powers by the 
controllers appear."*? It may be that the new powers given to the 
Board will cause the courts to extend the just and equitable ground 
to those situations."* But one may question to what extent the 
remedy is really desired. These points would not be important were 


48 All else apart, the Report of the Company Lew Committee, Omnd. 1749, paras. 
199-208, recommended that references to “ winding up” in s. 910 of the 
Companies Act 1948 be deleted, and that — should be liberally 
defined. It further recommended in pers. (d) that the court should be 

to restrain the commission or continuance of any acs which would 
— to found a petition under s. 410. These recommendations have not bean 
adequately implemented. 

49 See generally Huberman, Compulsory — Up. The ‘Just and 
Equitable ’ e” (1 5 iban L.B. 

50 fee Re Surrey Garden Village Trust Ltd. [1068] 1 W.L.B. 574. 

51 Bee Huberman, loo. ott., at note 49 above. 

53 Took v. John Blackwood Ltd. [1924] A.O. 788; Baird v. Lees, 1924 8.0. 
88. In most such cases, however, the company was closely controlled. 

63 Thomson V. Drysdale, 1025 8.0. SLL 

o4 Naturally, under the former s. 169 (8) rely on such unds. See 
Re Alited A A a a 6 9.B.A. ies Ltd. 
por] 1 W.L.R. 700; Re and Holiday Clubs Lid. [1967] 1 W-L.R. 

It is perhaps doubtful whether, even were the courts to accord « more 
liberal construction as to the grounds for the petition, fhe Board of Trade bac 
k er err eennee eee with any but the most marked cases of 
fraud. 
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section 85 (2) not defective. Doubtless the Board of Trade will not 
be subjected to the locus standi requirements of the private liti- 
gant." It will, however, have to show ‘* just and equitable ” 
grounds for a winding up in order to secure an order under section 
210. The point is, of course, that wmding up may not in fact be a 
just and equitable solution in the interests of shareholders, creditors 
or the public: an independent power is required. Again, the Act 
does nothing to make clear what consititutes oppression where there 
is no independent element of legal impropriety. Lack of wisdom, 
inefficiency and carelessness do not always suffice. The deficiencies 
of section 210 have been dealt with elsewhere.°’ It is unfortunate 
that the new Act perpetuates them and perhaps creates others. This 
is one of the prices which we pay for hasty and essentially parochial 
law reform. Reference to the Indian Companies Act, for example, 
would disclose provisions similar to our own, but enabling the 
court to make an order on the grounds of both oppression *® and 
mismanagement ® without having to show cause for a winding 
up.* The powers of the court are more extensive including the 
power to terminate or modify any agreement between the company 
and its officers upon such terms as the court considers justifiable, 
to terminate or modify (on conditions) contracts with third parties © 
as well as the ike powers which our courts enjoy under section 210, 
and a power to order interim relief. These provisions might have 
been employed as a model: there is no indication that their existence 
was even suspected. 

Section 87 confers a new civil right of action on the Board of 
Trade. If, from any of the sources previously mentioned, it appears 
to the Board of Trade that any civil proceedings ought to be brought 
in the name of the company, the Board may bring such proceedings 
accordingly. ‘This is a partial implementation of a recommendation 
contained in the Jenkins Report, which was mtended to sur- 
mount some of the problems posed by the rule in Foss v. Harbottle.© 
The Report, however, proposed that the court be empowered to 
authorise proceedings to be brought by applicants against a third 
party in the name of the company.“ Again it is questionable how 
useful this new provision will be. The Board cannot act upon a 
shareholder’s complamt simpliciter, though this could be only a very 
minor limitation in the hands of a determined Board. It has been 
suggested that in the light of the Board’s past conduct, it is unlikely 


55 Bee generally Wedderburn (1966) 90 M.L.R. S81. 
56 Compare Re Harmer [1959] 1 W.L.R. 68 with Re Five Minute Oar Wash 


ov Be wed 1 All H.R. 2492. 
edderburn, loc. ot., ab note & above, and in the Report of the Company 
Law Committee, Cmnd. 1749, paras. 200-906. 

58 Oompenies Act, No. 1 of 1986, s. 997. 

8 Ibd. s. 808. 6o Ibid. as. 287, 248. 
€l Ibd. s. 402. e Ibid. s. 408. 
63 (1848) 2 Hare 461. 

— of the Company Lew Committee, Cmnd. 1749, paras. 206, 212 (a) 
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to play a markedly interventionist role, and this conclusion seems 
realistic.” It is at any rate doubtful whether the Board has the 
resources to act effectively in the general protection of minority 
shareholders’ rights.® The Report’s recommendations, adapted 
in order either to permit shareholders or the Board to commence 
proceedings, would have been more sensible. Furthermore, the 
section, while surmounting the former procedural mhibitions, leaves 
the defects in the substantive law im existence. To some extent, 
the development of a reasonable body of case-law regarding direc- 
toral duties of care and skill was probably inhibited by the rule in 
Foss v. Harbottle.* The standard of care and skill required is 
certainty not unduly high.** The Act does nothing about this, nor 
does it seek to attach any duties to the possession and misuse of 
majority voting powers.® Again, models of provisions which if 
imperfect might have provided some inspiration exist elsewhere.” 
Again, no one appears to have consulted them. We have thus 
denied ourselves the advantages (and perils) of the derivative suit 
m favour of an unknown proceedmg competent only to a tradition- 
ally cautious department of government." This is a curious solution 


es MoHKachran, ““ oe Gane a eee 
68 Pennington, ' Sas sata eit eA sees the Board of 
Trade as prepared to become the shareholders ' and creditors’ champion. Sed 


«r doo Wedderbum 058] O. J. at p. 98. While Heyting v. Dupont [1064] 
1 W.L.R. 848 that there may be cases where directoral misfeasance 
Ea apie oss V. Harbottle, these must 
e few. Since misfeasance can be ratified (see Pavlides v. Jonson 
1 rae) Maca ehceN actions all too can be barred at the procedural 

ss — Company Directors ” (1950) 88 ALJ. 156; Finer, ‘‘ Company 
Frauds," The Aocountent, November 10, 1966. The Report of the Company 
Law Committee, Omnd. 1749, did not seak to codify directors’ duties but 
recommended, in paras. 96-87, an essentially declaratory provision relating to 
their Aduolary duties. 

6¢ The Report's recommendations are in fact rather limited: see ——— 
The American rules are much wider, iid ee 
mage of inde information and sticking dutee to the wele of contr. dee 
Gerdes v. Reynolds, 30 N.Y.B. 2d 755 (1941); Inewrenshares Corp — 
ware V. Northern Fiscal Corp., 85 F. Bupp. (1940). Gee generally Lattin 
on Corporations (1089), pp. 961-274. To attach duties to the sale of control 
might prove to be a means of surmountmg the problems posed by s. 54 of 
the Companies Act 1948. 

To Ontario, for example, has sug a statutory restatement of the duties of 
directors and the adoption of derivative suit. In order to compensate for 
the lack of a contingent fee action which makes the derivative suit so valuable 
in the United States, has been suggested that the court should have power 
to order the company whose rights are being vindicated to pay the costs on 
an interim basis, leaving the plamtif to be ultimately sccountsble. These 
provisions are not immune from attack. Much will depend on how liberally 


the standard of care and skill is in by the courts, and the costs 
provisions could be troublesome. See In ri of the Belect Committee 
on Company Law, 1067, 5th Sees., 27th ture, 15-16 Elix. II. In 


PR a agra ag eer pe gre hr PE Fr 
the courts have taken a rather restrictive view of it. For an example, see 
the Victorian Gom Act s. 124 (1). 

cere cue a bond note the cautious attitude of the Board towards its 
investigatory powers, — in perticular the Morton's fork on which applicants 
for investigation ware ell too often im ra See Report of the Company Law 
Committee, mnd. 1749, paras. 214-417 (106%). 
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in an Act which seems to proceed m general upon an assumption 
that shareholder control remains a valid aspiration. It is unlikely 
that the Board will use its powers except in relatively clear cases 
of fraud and breach of fiduciary duty, and probably in few of 
these.™ One can only hope that subsequent legislation will deal 
adequately with the subject of directors’ and controllers’ duties at 
large. 

One may note briefly some provisions relating to partnerships. ™ 
Banking partnerships may now contain twenty members. Solicitors, 
accountants and stock exchange members may now form partner- 
ships and limited partnerships without restriction as to numbers."* 

L. H. Lerten. 


LEASEHOLD REFORM Act 1967 


SıncE 1887 twenty-five Bills have been introduced, unsuccessfully, 
into Parliament to deal with the enfranchisement of leaseholds.* 
Now an Act has been passed, amidst intense political feeling. 
Although all parties were agreed that legislation should be intro- 
duced to allow to the long leaseholder the right to buy the freehold, 
their paths diverged widely at that pomt. The Government’s view 
was that ‘‘ the basic principle of a reform which will do justice 
between the parties should be that the freeholder owns the land and 
the occupying leasebolder is morally entitled to the ownership of 
the building which has been put on and maintained on the land.’’ ? 
The Conservative Party view was that the leaseholder should pay 
a fair market price for both land and house: ‘* Everybody concerned 
has regulated his conduct on the basis that, on a known and pre- 
determined date, house and site revert to the landlord. What is 
proposed is to take the landlord’s rights to resume possession of the 
house and present them to an occupying leaseholder, This is, of 
course, confiscation. It is not made any the less so by the fact that 
the leaseholder is also given the right to buy the site.” > 

The Act confers on the tenant of a leasehold house who is 
occupying it as his residence a right to acquire the freehold or to 
extend the lease for a further fifty years. He can do this where 
the tenancy is a long tenancy at a low rent and the rateable value 
of the house does not exceed £200 or in Greater London £400 and 
where the tenant has occupied the house as his residence under 
such a tenancy for five years before he gives notice to enfranchise 


T2 MoKachran, loo. oit., ab note 65 above, refers to s. 87 as a sop to those who 
would like to see the derivative suit instituted here. ii R 
to further progress, it will probably have no greater significance. 

T3 Companies Act 1067, s. 119. 

T4 Ibid. s. 120, 121. 

1 Mr. Emlyn Hooson, M.P., March 7, 1067, H.0.Deb., Vol. 742, col. 1882. 

2 White Paper on Leasehold Reform in Engiand and Wales, Cmnd. 2016 (1966) 


pars 2. 
3 Rt. Hon. John Boyd-Oarpenter, M.P., Law Guardian, No. 24, p. 9. 
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or extend or for periods amounting to five years within the previous. 
ten years.‘ A house divided horizontally into flats may still be 
a *‘ house ” within the Act but the flats themselves are not 
‘ houses ’’; but a unit in a house divided vertically may be a 
‘ house °’ The Act defines a long tenancy as one granted for a 
term of years certain exceeding twenty-one years whether or not 
terminable before that time by notice or re-entry, forfeiture or 
otherwise * and a tenancy is at a low rent at any time when rent 
is not payable at a yearly rate equal to or more than two-thirds of 
the rateable value on the date the Act comes into force or on the 
first day of the term if this is later.” The shortness of the * long 
tenancy ” period is one of the most controversial features of the 
Act. The argument that after, say, ninety-nine years the landlord 
should not be entitled to the house is understandable on the assump- 
tion that the tenant’s predecessor bought or built the bricks and 
mortar in the first place and sold them to the tenant and the land- 
lord has had his ground rent ever since; but the argument that after 
only twenty-one years the landlord should lose the house completely 
is unsupportable as the tenant will surely not have paid a bricks 
and mortar price on taking a mere twenty-one-year term. The 
tenant who has a term for more than twenty-one years but at a 
rent of or more than two-thirds of the rateable value cannot 
enfranchise but is protected by the Rent Act 1965 if the rateable 
value does not exceed £400 in Greater London or £200 elsewhere.’ 
Where a tenant dies and a member of his family becomes the tenant 
under the same tenancy, then the period when the successor 
occupied the house as his only or mam place of residence can be 
added to the period when the deceased also occupied it on terms 
which would have given him a right under section 1 to enfranchise 
had he lived and this joint period can be used as a qualifying period 
for the successor’s claim to enfranchise.’ 

A tenant who wishes to enfranchise must serve a notice on the 
landlord.?° The notice must contain the information listed in clause 
6 (1) of Schedule 8 to the Act but by clause 6 (8) the notice is not 
invalidated by any inaccuracy m the required particulars or any 
misdescription of the property to which the claim relates; it seems 


— 9 — ee nnn tate ome Ones eee 
years: 

ë g. a (D). ATi a the Leasehold Reform (Notices) 
Regulations 1067 (B.L 1067 No. 1768), came into operation from 
re 1, 1068, the date of the commencement of the Act (Leasahold Reform 

7 Commencement Order 1967 (B.L 1967 No. 1886)). 

es. 8 


v8 0 

8s. 1 of the Rent Act 1067. B. 19 (9) of the Rent Act 1057 a Part 2 
of the Landlord and Tenant Act 1954 to | tenancies not at a low rent 
but s. 89 (1) of the Leasehold Reform Act 7 reduced this protection to 
that originally gi by the 1954 Act after applying the increased rateable 
value limits of Rent Act 1068. 


10 gg, 8 and 14. 
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that it is not intended that the notice should be construed as a 
technical document but presumably to be effective it must be 
reasonably intelligible to the landlord so that he knows in respect of 
which property the claim is being made. The court has power under 
the same clause to allow amendment of the notice if the claim 
extends to property not properly included with the house or does 
not extend to property which ought to be included. When the land- 
lord receives such a notice he must indicate to the tenant in the 
prescribed form whether or not he admits the claim and if he does 
not admit the claim he must state the grounds on which he relies 
for not admitting it.’ A landlord, provided he acquired his interest 
before February 18, 1966, may validly refuse a request for enfran- 
chisement or for a new lease on the ground that the property or 
part of it is or will reasonably be required for him for occupation as 
the only or main residence of the landlord or of a person who is at 
the time of the application an adult member of the landlord’s 
family or in the case of an application for a renewal of lease the 
landlord may refuse the grant on the ground that for purposes of 
redevelopment he proposes to demolish or reconstruct the whole or 
a substantial part of the house and premises but he must, in effect, 
buy the bricks and mortar off the tenant.” 

Where the tenant acquires the freehold the Jandlord must convey 
to him (at the tenant’s expense 7*) *6 an estate in fee simple absolute, 
subject to the tenancy and the tenant’s incumbrances, but otherwise 
free from incumbrances.’’ 13 But burdens originating in tenure and 
burdens for the upkeep of any land, building, structure, works, ways 
or watercourses for the benefit of the locality are not to be deemed 
incumbrances.1° The conveyance may be so framed as to give the 
former tenant all such easements and rights over adjoining property 
as he enjoyed as quasi-easements or quasi-rights during his tenancy 
but so as to reserve to adjoining properties (which the landlord may 
still own) such benefits as they enjoyed from the enfranchised 
premises before enfranchisement.’’ If the mutual easements are not 
expressly reserved the enfranchiser will have the benefit of the 
common law rules enunciated in Wheeldon v. Burrows 18 but by the 
same rules the grantor will not obtain rights over the property 
granted unless he expressly reserves them to himself. The grantee 
may also benefit under section 62 of the Law of Property Act 1925. 
The landlord may impose restrictive covenants within the limits 


11 cl. 7 (1), Sched. 8. 

12 s. 18 (1). Fe O o ane Pn 
Sched. II to the Act: s. 18 (5); a similar provi applies under s. 17 (8). 

13 s. 17 (1). “ The develo would buy back the house at the value of the 
house. That is plam straightforward ”': Minister of and Local 
Government decond Reading’ March 7, 1967, H.0.Deb., Vol. 742, ool. 1280. 


18 (1879) 12 Ch.D. 81. 
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laid down in section 10 (4) of the Act, to enhance materially, for 
example, the value of other premises in which the landlord has an 
interest whilst not interfering with the reasonable enjoyment of the 
enfranchised house and premises as they have been enjoyed during 
the tenancy.’® The only covenant for title which the enfranchiser 
can claim is that implied under section 76 (1) of the Law of 
Property Act 1035 on a sale by a trustee or mortgagee that the 
vendor personally has not incumbered the premises.” 

Where the tenant buys the freehold the compensation payable 
to the landlord under the Act is to be calculated on the assumption 
that the landlord is selling the house and premises on the open 
market as a willing seller but subject to a newly granted fifty-year 
lease which does not contain any right to enfranchise, at the current 
rent and with the rights and burdens subject to which the tenant 
will take his conveyance.™ In other words, the landlord receives no 
payment for the house and the payment he receives for the land is 
on the assumption that it is not in his occupation but is yielding a 
return to him m the form of the rent. If the title is defective the 
payment must be reduced by the amount of any reduction which 
might be made on the occasion of a sale in the open market between 
a willing buyer and a wiling seller™; the landlord is lable to 
development levy on any part of his compensation which is attri- 
butable to realised development value under the Land Commission 
Act 1967.7 

Where the tenant takes an extended fifty-year lease instead of 
purchasing the freehold the extension is to be on the same terms as 
the existing tenancy with necessary modifications, if, for example, 
not all the tenancy in the old lease is to be included in the new, or 
alterations have been made in the property since the demise was 
originally made.* ‘The rent is to be a ground rent representing the 
letting value of the site (but without adding anything for the value 
of the buildings on the site) for the use of which the house and 
premises have been put since the original tenancy commenced.* 
This ground rent may be revised after twenty-five years.” 

Any dispute as to the price payable for the freehold or the rent 
payable on an extended lease and on connected matters is heard by 


19 s. 10 (4) (o). 
20 s. 10 (1). The mechanios of and mg are seb out in the 
extending 


ld Reform (Enfranchisement and Hxtensions) Regulations 1967 (8.L 
1987 No. 1879). 


21 s. 9 (1). The Minister, Mr. Pa ai A a T E ee). of 


compensation, on the Second Reading: use in South Wales, vacant posses- 
sion value £1,500, low rent, five years of term unexpired, pie z 
enfranchisement about House in London, vacent 


£7,500, ee ET unexpired, price of — 
H.0.Deb., Vol. 749, — 
22 g. 10 (2). 


s. 24 (2). 
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the Lands Tribunal * and most other questions are heard by the 
county court.*7 The High Court may approve a scheme for allow- 
ing a landlord to retain powers of management over an estate in 
order to maintain adequate standards of amenity and regulate 
redevelopment, if the Minister grants a certificate that in his 
Opinion such powers are likely to be in the general interest.* 

In 1918 Arnold Bennett wrote of the iniquity of allowmg a 
valuable building, put up by the tenant, to accrue free of charge 
to the landlord at the end of the term.** Now things have changed, 
there is no legal reason why the tenant could not enfranchise one 
week and sell for a large sum of money, with vacant possession, 
the next.” 

The practical workings of the Act will be watched with interest. 


H. W. WILKINSON. 
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‘Tt was constantly happening that under legal agreements some fine erections 
put up by another hand came into the absolute possession of Lord Waldo 
Wiebo one tat great A pene o On a Now and then a whole 
strees would thus tumble complete into his hands. The system, most 
agreeable for Lord Waldo and about a dozen other landlords in London, 
was called the leasehold system °: The ent, p. 168. 

80 But the Minister pointed out thas the y which sells its home soquired 

by enfranchisement will have to obtain another: H.O0.Deb., Vol. 743, 

col. 1288. 


REPORTS OF COMMITTEES 


Law REFORM COMMITTEE: SIXTEENTH REPORT ON PRIVILEGE IN 
CIVIL PROCEEDINGS 1 


Tars is the latest burst in the Law Reform Committee’s current 
salvo at the law of evidence. The hallowed obscurities of the old 
law are falling like ninepins, or will do so when the various recom- 
mendations are implemented.” This particular report covers almost 
the whole spectrum of private privilege, and only excludes Crown 
privilege because that is to be the subject of a separate report. 
The one area of private privilege left unexamined is that of self- 
incrimination in the course of investigations, otherwise than by 
courts of law, under various statutory provisions.? This is a matter 
for some regret. There is no doubt that the problem is at least as 
important in practice as some that the Committee has dealt with, 
and gives rise to concern in those who have to administer these 
inquiries. The various provisions are also riddled with incon- 
sistencies and would have benefited from some overall scrutiny. 
Continuation of current ad hoc ‘development as envisaged by the 
Committee * can only aggravate the existing anomalies. A further 
cause for regret is that the Criminal Law Revision Committee has 
not been infected by the zest of its civil law counterpart. It was 
never very sensible to divide the reform of the law of evidence 
between two independent committees; for the committees to have 
adopted different priorities and different rates of working has not 
improved matters. The result of this on the reform of the civil 
law of evidence is manifest in two early paragraphs of the report.” 
Three matters are discussed: on one the Committee has to proceed 
on the basis of its understanding of the provisional view of the 
Criminal Law Revision Committee; on another it merely asserts 
without further comment that the matter is one for the Criminal 
Law Revision Committee, so presumably not even a provisional 
view was available on that topic; and on the third it defers to the 
views expressed by the Crimmal Law Revision Committee even 
though the topic is primarily one of the civil law, even though 
the Criminal Law Revision Committee recommendations are partial 
and unsatisfactory, and even though they appear to have been 
reached without any consultation of the Law Reform Committee." 
A further overlap noticed by the Committee was with Lord Justice 
1 Omnd. 8473. 
3 They — appear in the Civil Evidence Bill, oll. 14-17. 
3 Thess y concern company and matters but also extend, 
inter alia, to such topics as elections, explosive substances and land 
t . 2. 
a Grand. 1977, paras. 200-208. Ol. 27 (1) of the draft Bill. 
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5 paras. 9 and 10. 
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Winn’s Committee on Personal Injuries Litigation on the matter of 
privilege for medical reports. It is most unsatisfactory that the 
reform of the law of evidence should be so fragmented; it would 
be much better if the Law Commission were to be empowered to 
pick up the pieces and put them together again, preferably in a 
codified form. 

This report is itself inevitably fragmented on account of having 
to deal with so many distinct topics. It adops a somewhat 
unorthodox fourfold classification of privileges by reference to their 
purposes as being against self-incrimination, in aid of litigation, in 
aid of settlement and reconciliation, and in protection of con- 
fidential relationships. As the report makes clear these categories 
are by no means exclusive; certain communications to solicitors 
could easily fall into all four. The advantage of this approach is 
that it makes the broad policy questions of abolition or retention 
more coherent. A minor disadvantage is that it tends to blur the 
procedural differences between privileges operating primarily in 
relation to the discovery of documents, and those operating 
primarily in relation to the answering of questions m court, for 
which different procedures may be appropriate. The Committee 
does, however, explicitly recognise this distinction,’ and is careful 
to keep the questions separate. 


(a) Privilege against self-incrimtnation 
The Committee has accepted the basis of the old Jaw and con- 
cerned itself with matters of detail. The reason offered for this is 
so bizarre as to justify quotation in full 8’: 
‘ We do not pause to analyse the rationale of the popular 
sentiment in favour of the existence of the privilege in such a 
case. We appreciate that the privilege could, on occasion, be 
used in a way which might defeat the ends of justice and that, 
as a matter of logic, a strong case can be made in favour of its 
abolition. But we ise that the sentiment is widespread 
and strongly held; the law must, we think, continue to give 
ion to it: the common law must not lose its common 
touch.”’ 


This is a staggering approach to law reform. Justice and logic 
are blithely sacrificed on the altar of sentiment, without hesitation, 
without consideration and without any certainty that the sentiment 
really exists. It is not obvious how the Committee arrived at the 
conclusion that it does. It would be interesting to know what 
techniques were employed to find out. No doubt those who having 
committed crimes and are now being sued do have a sentiment in 
favour of not being made to answer questions which may expose 
them to an adverse judgment in the suit and prosecution for the 
offence, It is doubtful whether the sentiments of their victims and 


T para. 4. 8 para. 9. 
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opponents are so strong in the same direction. And serious though 
the crime wave may be, there are still substantially more victims 
than criminals. The Committee admits that the privilege might on 
occasion defeat the ends of justice. It is hard to see how it can 
ever do anything else. One wonders how far the doctrine will be 
pressed. If, as the Committee believes, the sentiment is against 
compulsion to answer or produce where to do so would promote 
liability to-criminal prosecution, it would presumably apply even 
more strongly to the accused in criminal proceedings. It is to be 
hoped that the Criminal Law Revision Committee will reject any 
such view when it gets round to examining these questions. It 
really is farcical to show such deference to popular sentiment on 
technical issues like these. What sentiment there is will mevitably 
be founded on a basis of ignorance of the legal background and 
social effects of the present rule, and without consideration of all 
the possible alternatives. It was to examine such issues that 
specialist committees like the Law Reform Committee were set up. 
To abase itself before some undetermined and indeterminate popular 
prejudice is an abdication of its functions. A cynic might suspect 
such a substitute for argument as being more indicative of the 
Committee’s inarticulate prejudices than of those of the populace. 
The changes of detail recommended here involve the abolition 
of the privilege in respect of the production of title deeds,’ liability 
to forfeiture,*® adultery, and probably criminal charges outside 
the United Kingdom." The reason for the slight doubt in the latter 
case is that the Committee seems to cnvisage a tripartite division 
Into absolute privileges, discretionary privileges and no privilege 
at al. The line between absolute and discretionary privileges 
separates cases where the judge cannot compel production or an 
answer at all from those where he can and upon whatever con- 
ditions he thinks fit. In view of the general degree of control 
that the judge has over proceedings before him the difficulty is to 
distinguish the latter case from one where there is no privilege at 
all. The Committee is generally disposed to lean away from absolute 
privileges and towards discretionary ones, apparently on the basis 
of the undemonstrated assertion that this will preserve the social 
values behind the privileges better. In any event incrimination 
under foreign law is felt to be best left to the discretion of the 
Judge. No change is recommended in relation to liability to 
penalties so long as penalties remain recoverable in some civil 
proceedings.* The principal addition, or perhaps clarification, of 
the existing law is to put spouse-incrimination on the same footing 


9 para. 16, Civil Evidence Bill, ol. 16 (1) (b). 

10 para. 14, Civil Evidence Bill, cl. 16 (1) (a). 

11 para. 12, Civil Evidence Bill, ol. 16 (5). 

12 para. 11, Civil Evidence Bill, cl. 14 (1) (a). 

13 para. 1. 14 Ibid. 
15 para. 18. 
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as self-incrimination, and to make it waivable by the witness. This 
is apparently regarded as consistent with the popular sentiment 
Justifying retention of the privilege m general. It is not so 
obviously consistent with the reasoning of paragraph 48 where, 
In the context of marital communications, the Committee criticises 
the distinction made between husband-and-wife relations and other 
family relations which might be equally close. However, this 
hardly seems a problem of the first magnitude since the Committee 
cites no case in which the question has arisen, or jurisdiction in 
which any similar provision has been introduced. 
(b) Privileges tn aid of litigation 

It seems quite hopeless to allow lawyers to consider the proper 
limitations upon the privileges of the legal profession. After the 
sorry spectacle of the performance of the courts in Rondel v. 
Worsley, we now have the Law Reform Committee’s approach to 
legal professional privilege. It is clear, as the Committee claims,?* 
that the proper preparation of a case in the context of the adversary 
system demands some measure of protection, What is depressing 
is the uncritical and indiscriminate acceptance of the whole corpus 
of the present rules. Thus all legal advice is equated with legal 
advice in connection with contemplated litigation on the flimsy, 
and jurisprudentially unsound, pretext that all legal advice relates 
to matters ultimately enforceable by Lutigation. Nor is it clear 
why the privilege should automatically attach to communications 
by third parties to legal advisers even when litigation is contem- 
plated, certainly the adversary system does not necessarily demand 
it as there are common law jurisdictions in which it does not exist. 
Among the minor recommendations there is one to assimilate patent 
agents to a greater extent with other legal advisers although no 
problem seems to have arisen in this context for some years !*; 
greater particularity is urged in the preparation of affidavits of 
privileged documents in certain cases ®*; and the rule protecting 
documents relevant solely to the party’s own case is rightly 
recommended for abolition. No recommendation is made on the 
admissibility of improperly obtained privileged documents, 
apparently because this must wait for the Criminal Law Revision 
Committee. 


(c) Privileges in aid of settlement and conciliation 
Here the Committee simply recommends the retention of the 
existing law. The conclusions are once again more convincing than 


10 [1967] 8 All E.R. 998. 17 para. 17. 

18 para. 19. 

pae eee cence, BUL al 15. It has arisen more recent in the 
aita — U.S. v. United Shoe Manufacturing Corporation 50), 89 

n pars. 80, Civil Evidence Bill, al. 16 (9). 
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the method of arriving at them, Thus in recommending the reten- 
tion of the existing privilege the Committee accepts the view of 
the judges in the Probate, Divorce and Admiralty Division, partly 
apparently because this is more a matter of social policy than of 
law. Why the judges should be regarded as more competent than 
the Committee to assess these matters is not explamed. It might 
have been thought that these matters were referred to the Com- 
mittee just so that more mature consideration could be given to 
them and in a more informed context than a brief encounter in the 
court allows. Nevertheless in the absence of any evidence either 
way it seems plausible enough that candour in negotiating is 
desirable, and that it might be inhibited if disclosure were permitted 
against the party’s will. The suggestion that conciliation officers 
should acquire an independent privilege of their own was thank- 
fully rejected despite the support of the President and. judges 
of the Probate, Divorce and Admiralty Division, the National 
Marriage Guidance Council and the Morton Commission.” To 
have acceded would have been to countenance a complete change 
in the character .of the privilege in that it could no longer be waived 
by the agreement of the parties. As the Committee points out, the 
only result can be injustice in keeping from the court impartial 
evidence on an issue which all parties wish it to determine. 


(d) Privileges in protection of confidential relationships 

The Committee is similarly resolute in rejecting claims for all 
other confidential relationships, that of spouses m respect of con- 
fidential communications,™ marital imtercourse,™ and adultery,™ 
and all other confidential relationships. These forthright, and in 
some cases very important, recommendations are to be welcomed 
even though they are slightly weakened by the emphasis on the 
judges’ diseret: Eo allow a rete! 10 disclose) m cent amn unepecuicd 
circumstances. 

Coum Tarren. 


NOTES OF CASES 


THe REMOTENESS OF DAMAGES IN CONTRACT 


THE rule or rules to determine the remoteness of recoverable damage 
In contract have occasioned much less conceptual difficulty than the 
corresponding rules in tort and appear to have operated satisfac- 
torily in practice in the great majority of cases in which they have 
been relevant, over a very long period. It is therefore somewhat 
surprising that the House of Lords in The Heron II + should have 
considered it necessary or desirable to embark upon an elaborate 
re-examination and restatement of this branch of the law. 

The appellant, Koufos, chartered the Heron II to the respon- 
dent, C. Czarnikow Ltd., to load sugar at Constanza and to carry 
it to Basrah or, at the latter’s option, to Jeddah. The option was 
not exercised and the voyage took place to Basrah. It should have 
taken some twenty days but due to deviations by the appellant, in 
breach of contract, it took twenty-nine days. In the interval the 
price of sugar on the Basrah market fell from £82 10s. per ton to 
£81 2s. 9d. per ton. The difference in price on the cargo of 8,000 
tons, amounting in total to £4,010 16s. 8d., was the subject-matter 
of the action. When the contract was made the respondent 
Intended to sell the sugar on arrival at Basrah, subject to the possi- 
bility of shipping the cargo to Jeddah. Although the appellant did 
not know this he did know that there was a market for sugar at 
Basrah. He accepted lability for loss equivalent to interest on the 
value of the cargo for the period of delay but denied lability for 
the loss in value. The question to be determined therefore was 
whether or not the appellant shipowner ought to have realised that 
as a result of any delay in breach of contract on his part the respon- 
dent could suffer further loss due to a downward market price 
fluctuation and, if so, ought he to be held liable for it. 

The most obvious obstacle in the path of the respondent was 
the decision of the Court of Appeal in The Parana,’ in which it was 
held that loss of market value due to a delay in delivery could not 
be recovered from a carrier by sea.? Their Lordships were unani- 
mous m affirming that this decision laid down no general or special 
rule of law for the assessment of damages of this nature.* 


eer, Ee E Page references below are 

ao a cea 

2 (1877) — ; reversing the judgment of the Admiralty Division (1876) 
1 P.D. 452. 

3 The Parana waa followed only in one decision, that of the Court of 
Appeal in The Notting Hill (1884) 9 P.D. 108, where the claim was in tort 
for loss of value due to delay in delivery caused by a collision. It a j 
however, to have been applied frequently in unreported cases: see ] 2 
All B.R. 598 at p. 608, per Diplock L.J. 

4 Dunn v. B Brothers [1003] a E-B. O14, in which the Court of Appeal 
had stated that Ths Parana laid down no such general rule, was, accordingly, 
expressly approved. 
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The Parana aside, The Heron II, in consequence, turned upon 
the application of the ordinary rules as to the remoteness of recover- 
able damage in contract. There are a number of uncertainties in 
the law on this point which, assuming an intensive re-examination 
were justified in this instance, might have been settled. Unfortu- 
nately, however, this is not the case. 


The test or tests of remoteness of damage tn contract 


The Heron II shows clearly that the so-called first rule, or first 
branch of the rule, in Hadley v. Bawendale,* contains a double 
standard. The two elements can be stated in the form of two 
separate tests, limiting the damages recoverable for breach of 
contract to either: 

(a) damages which might naturally and usually arise from the 

breach; or 

(b) damages which may reasonably be supposed to have been 

in the contemplation of the parties at the time they made 
the contract as being the probable result of its breach.® 


In test (a) the emphasis is upon the chain of causation resulting 
from the breach. In test (b) the emphasis is upon the common 
agreement or understanding of the parties at the time the contract 
was made as to the scope and extent of their mutual rights and 
liabilities in the event of breach.” In the former the test is essen- 
tially objective and it is applied ew post facto; m the latter the test 
is basically subjective, in the sense of being dependent upon findings 
as to the consensus between the parties, and it is applied a priori. 

If both of these tests were applied they would in many instances 
give the same result. Where this is so they can be equated, and 
either can be further defined in terms of the other. The Heron II, 
however, illustrates circumstances in which their separate applica- 
tion may produce diametrically opposite results. Their Lordships 
were unanimous in applying, im effect, test (a) above, and deciding 
that as a question of relative probability the chain of events which 
gave rise to the loss was not unlikely to occur m the event of 


s (1854) 9 Exch. ML 

e The tion is most clearly expressed by by Lord Upjohn Laer dy 
is — in all the other — Donaldson Pe Sah age 
Mills Ltd. v. Dharajmal Gobindram, 1 W.U.B. 101, following The Heron Tl II, 
show the distinction concisel when he stated, at p. 111, that currency 
devalustion or appreciation usually be irrelevant in asscasing damages in 
contract: ‘‘ either because the loss flowing . . . has no causal connection with 
the breach of contract or because such a loss is not within the assumed 
contemplation of the parties.’’ (Italics added.) 

T The mutual understanding need not be as self-evident as would, 6.9., give rise 
to the implication of a term of the contract, but may consist, in a appropriate 
circumstances, of common knowledge only. The dicta of Willes to the 
contrary in Britwh Columbia Saw nll Co. v. Nettleshs — L.R. 8 O.P. 
400 at p. 509 were T aa I at p. TIBG, 
and this accords with the general view: see Mayne d MoGregor on emages, 
18th ed., paras. 181-184. 
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breach, m the form of delay, by the shipowner. The shipowner 
was therefore held liable. 

McNair J. at first mstance,® and Sellers L.J. in the Court of 
Appeal,® however, applied, or emphasised, test (b), and had no 
difficulty in holdmg that the shipowner was not Hable for the loss 
claimed. The facts were, prima facie, strongly in the shipowner’s 
favour, if his actual knowledge and prevision were relevant. When 
the contract was made the sugar might have been shipped to either 
Jeddah or Basrah.!° It appears that as far as the shipowner knew 
the sugar might have been sold at any time during the voyage, 
on arrival, or subsequently, or possibly sold pursuant to a long- 
term contract at a fixed price, or used by the respondent company 
itself. The cargo was loaded and delivered, in any event, prior 
to the latest date which, under the contract, it could have been 
loaded and delivered without breach.’ Finally, had the parties 
sought to discover their prospective rights and liabilities at law for 
loss in the event of delay on the part of the carrier they would 
almost certainly have been advised that there would be no Hability 
to make good a fall in value. 

If a test based on the prevision of the parties is adopted, general 
rules applicable to all cases of breach can readily be formulated, 
in terms such as that recovery will be allowed where the prospective 
hability was clear to both parties at the time the contract was 
made due to the existence of: 


(1) a statutory or other rule of law 1t; 
(2) an express or implied term of the contract 15; 
(8) a custom or usage of their common trade 1°; 


8 Unreported, but see p. 680H. 

> [1966] 2 All B.R. 598, especially at p. 000HI. 

10 4.6., the respondent at that time had no firm intention to sell it in the market 
at Basrah. 

11 To the extent that these options were open to the respondent it could have 
made up its mind at any time prior to the claim for loss of profits as 
to the most advantageous course to pursue. appellant hed no such choice 
of options open, eee ae ee ee ee 

ere was no 


mutuality of obli tions in the senso that hed the appellant's breech resulted, 


fram a favourable upward movement, "als by eA the respondent, 
there would be no grounds for any an the appellant, even 
to offset other damage. Cf. Sellers L.J. To ALTER . 508 at p. 600. 

12 The veasel was nine days late on the leis It was adod. however, nine 


days earlier than the la date to which, a tha; haramay, the respon- 
dent, in appropriate circumstances, had agreed. Farther, on arrival a 

of 10 days was taken in which to sell the suger. Had the same time been 
taken to sell the sugar had it arrived on the due date, part of the actual loss 
suffered would have been incurred im any event. 

12 On the authority of The Parana (supra). This was the onl 
which Diplock L.J. in the Court of Appeal said “ really pea aly haere cy 
[1966] 2 All E.R. 508 at p. 608. 

14 6.g., Sale of Goods Act 1803, as. 50 (2), 51 (%), 58 (2) and (8). 

18 Bee note 7 above. 

10 Bee note 19 below. 
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(4) a previous course of business dealings between them 1‘; 
and otherwise only if: 
(5) there has been an express communication of the relevant 
knowledge and intentions of one party to the other prior to 
or when the contract was made.'® 


The difference between such a formulation and the reasoning of 
The Heron II is in the extent of the knowledge to be imputed to 
the party in breach. Where the actual prevision of the parties is 
emphasised imputed knowledge will be very limited. In Lord 
Wright’s words °: ‘‘ As reasonable business men each must be 
taken to understand the ordinary practices and exigencies of the 
other’s trade or business.” 1** Subjective factors, such as knowledge 
of particular sub-sales or sub-contracts already made or likely to 
be made, or an intention to sell at a particular time on a fluctuating 
market, must be excluded and regarded as ‘“ special circum- 
stances,” for until communicated they cannot form part of any 
common understanding between the parties.” 

The House of Lords in The Heron II, however, has held in effect 
that it is not the prevision of the actual parties to the particular 
contract which is relevant but the objective standards of a hypo- 
thetical reasonable man. Knowledge of the subjective intentions 
of the respondent charterer was imputed to the appellant. This 


17 It a that this was the firsts shipment by the respondent to this market. 
UE E tar patel rae gear 
the usual nature of respondent's business operations the position would, 
of courss, have been otherwise. 
18 i.a., the so-called second rule, or second branch of the rule, m Hadley v. 
te 


tlons concerning i 

sole Dae OE para aey STe ing contracts in Victoria 
ry (Wendsor) Lid. v. Newman indastriss Ltd. eee 

were held to preclude recovery, or full Se for the actua 

the tha 


develop land, in Cotinll v. ing and Littlehampton Building S 
Ey leis tle. es was held to entitle him to recover 
erence to the loss of profits which both les knew would be suffered 
— bee and hence ‘* contempla ' by them. 
19 Monaroh 9.9. Co. Ltd. v. A/B Karlshomas 049] 1 B.B. 1 ap. 14. 
19a — taken literally to mean simply knowledge of existing facts and events 
y to occur in the usual course, but not of hypothetical and unexpected 
seca bites In its context, however, Lord Wnght uses this statement to 
* the basis of very wide habilities. 
20 The so-called second rule, or second branch of the rule, in Hadley v. Bazendals 
Ta ) Was not relevant in The Heron II, for in Lord Upjohn's words, si 


P- ’ 
of the rule in Hadley v. 
gr a EP ek Vg en a a PE 


— must be assumed as — mon to have foreseen such 
damage as ab least a serious possibility.” (Italics added.) 
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can only represent a significant widening of remoteness in contract. 
At this stage it cannot be predicted how wide the extension will 
become.™ Although not stated by their Lordships, the wider test 
adopted would appear to have made any consideration of the 
contemplation of the parties irrelevant, except in so far, as occurred 
in The Heron II, lip-service is paid to their prevision by assuming 
or deeming it to be identical with that of the hypothetical reasonable 
view, already adopted by the court, as to the relative probability 
of the occurrence which has caused the loss.™ 

It might have been hoped that the House of Lords would 
determine in unambiguous terms whether there is one test, or two 
tests, to ascertain the remoteness of damage in contract,™ and if 
the latter to indicate the circumstances appropriate to their separate 
application. The relationship between any objective test and the 
need to show the communication of “ special facts ’’ might also 
have been examined. Further, the test, or tests, of remoteness 
might have been restated.** Unfortunately these expectations are 
unfulfilled. 


The distinction between the remoteness of damages tn contract and 
in tort 

In The Heron II their Lordships were agreed that the extent 
of damage recoverable m contract is not as wide as it is m 
tort."* No doubt very few circumstances in contract and tort 
will be directly comparable but the reasoning adopted may be 
illustrated by the example of nervous shock. In some circum- 
stances, at least, an onlooker at an accident may recover damages 
in tort for nervous shock.*" However, it is likely that a party to a 
contract who suffered a nervous breakdown as a result of a breach 
by the other party, such as a failure to complete on the due date, 


n The most indication of the extent of possible change is Lord Reid's 
— that “If the teste of ‘ real danger’ or ‘ serious possi- 
bility ' are in future to be authoritative,” pps Parti Maas et A ATS Dy 

Laundry 


stand any court deciding that, on the information available to the oarrier in 
that case, the stoppage of the mill was neither a serious possibility nor a real 


danger. 
* The existence of further posible cor lications in this branch of the law are 
in 


indicated by the paire zz rules ——— damages — 
involving the sub-sele of goods Tord Reid at p Se i 
pT adn cur oon and delay by carriers by Lord 
at 

z Lords Reid and Morris stated that there was one rule, while Lords 
Hodson, Pearce and Upjohn preferred the view + there was one rule 
with Geo parts Gr Erenilios. 


15 The ‘‘ rule’ was restated in full only by Lord Upjohn and then in the form 
of two alternative tests: see note 6 above. 
16 The contrary has often been stated, Be ee eee 
sae facie 067] 1 All E.R. 299 at p. 8038. The point is discussed fully 
oGregor on Damages, paras. 859-862. 
— v. British Ratlways Board [1967] 1 W.L.B. 912. 
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could not establish a claim in contract for this kind of damage.* 
Two different reasons could be given for such a decision. First, 
applying the objective test adopted in The Heron LI it could be 
said that there was no recovery because the likelihood of the injured 
party to such a contract being of such extreme nervous suscepti- 
bility was not a serious possibility. Secondly, applying a test based 
upon the contemplation of the parties, it might be said that such 
loss was not recoverable because it was not of a kind which the 
parties had in mind when they made the contract as being Hkely 
to result from a breach of its terms. 

If an objective test in contract is emphasised it is obviously much 
more difficult to differentiate between the limits of remoteness m 
contract and in tort. In theory those limits ought to be identical,™ 
s“ for the principles of causation cannot alter with the boundaries of 
contract and tort.” The test of the contemplation of the parties 
would, on the other hand, provide a clear basis for distmguishing 
between liability in contract and in tort in this respect, m the 
former as being dependent upon the actual prevision of the 
parties,?° but in the latter upon the prevision of a hypothetical 
reasonable man. Their Lordships, however, by adopting an objec- 
tive probability test of remoteness had to draw a different distme- 
tion and did so by stating that the difference is one of degree. 
The reasonable man does not ‘‘contemplate ” liabilities in the event 
of breach of contract which are as extensive as those ‘* foreseen ”’ 
by the reasonable man in tort. Lords Reid °! and Upjohn,” for 
this reason, favoured restricting the use of the word “‘ contempla- 
tion ’’ to contract only, and reserving ‘‘ foreseeability ” for use in 
tort, although Lord Upjohn acknowledged that there was no great 
difference in their meaning.” Liability in tort for Lord Reid 
embraced even ‘‘ the most unusual case,” ** and for Lord Upjohn 
it covered all except the most “‘ far-fetched ” possibility.’ 

It will seldom, if ever, be necessary to apply this distinction in 
practice. Even, however, as a concept described comparatively it 
can have only limited value because a difference of this kind can 
only be expressed in purely verbal terms. How does one decide 
in a borderline case whether an event in question was, at the outset, 


28 The dicta of Lord Aa a A msy have 
to be qualified following Heron II. Li ty might arise if party in 
breach was aware of the other party's condition (t.6., as knowledge of " special 
facts '’) so that there was known to be a possibility thet such injury oould 
occur. Of., Muhammed Issa el Sheikh Ahmed v. Als [1947] A.C. 414, where 
damages resulting in part from im iosity were allowed, use they were 
held to be in the contemplation of the parties. - 

20 Mayne d MoGregor on Damages, 1%h ed., pera. 117. 

30 Including a limited imputation of knowledge as discussed above. 

31 At CHE, although he employed this term himself in relation to contract 
at p. 601G. 

32 At p. TIGB. 

33 At p. TI6DEH. 

æ At p. GORA. 

35 At p. 716A. 
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‘a serious possibility ” or “a most unusual case’; or whether it 
was “not likely to occur ” instead of being a “far-fetched ” 
contingency P *$ 


The restatement of ‘ such damages as arise naturally ” 

The greater part of the judgments in The Heron II are taken up 
by a discussion and reformulation of the so-called first rule, or first 
branch of the rule, in Hadley v. Bawendale.*’ A considerable 
number of alternative formulations were considered, many being 
cited without express approval or disapproval. Their Lordships 
were united only in the rejection of the phrase ‘‘ on the cards ” as 
being a suitable term to describe damages which arise “‘ naturally, 
i.e., according to the usual course of things.” 20 On the other hand, 
“a serious possibility °” and ‘‘a real danger” were generally 
approved, except by Lord Reid, who expressly disapproved of these 
terms. Lord Reid also objected, as did Lord Upjohn with qualifica- 
tions, to the term “ liable to result ”? although Lord Morris and 
Lord Hodson expressly approved it. Whatever the value of this 
discussion it is greatly diminished by the remarkable degree of 


such phrases * ‘*. . . are useful . . . but they neither add to the 
rule nor do they modify it.” 

Inconsistencies of a similar nature are also to be found in the 
discussion of the judgment of Asquith L.J. in Victoria Laundry 
(Windsor) Lid. v. Newman Industries Ltd.“ Lords Morris and 
Pearce approved the whole of the judgment without reserve, the 
former referring to it as “‘ illuminating ” and as “‘ a most valuable 
analysis’? “* and the latter to its “‘felicitious language.’”’** With 
much more reserve, Lord Upjohn said that the judgment gave “ ** a 
colourful interpretation ” to the law in Hadley v. Bamwendale and 
gave his qualified approval.“* Lord Reid stated that the decision 
went further than the older authorities and to this extent he 
expressly disagreed with it.* If therefore an agreed clear restate- 
ment of the so-called first rule in Hadley v. Bawendale was required 
(and, as has been said, Lord Morris at least doubted this), The Heron 
TI does not provide it. 


20 Tord Reid engaged in some elemen probability analysis, at pp. 604-005, 
on this point to reach a conclusion t a onein-three chance was not too 


iven, however, of the probebility !imit in tort. 
Y Sipra. R 


38 The phrase used in H v. Bazendale (supra). 

20 At pp. 697BC, 699B, 6890F, 700H. 

40 At p. TOOH. 41 [1949] 2 K.B. 528. 
42 At p. TOOH. 3 At p. T10F. 
t At p. T16G 

45 


i.e., at p. T17B, on the understanding that no attempt was being made by 
J. to alter the law. 
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Measure and remoteness of damage 


Not infrequently the terms “‘ remoteness”? and ‘ measure ”’ 
have been used synonymously in this context.‘ In The Heron II 
this practice is perpetuated. Lord Reid «7 described the question to 
be decided as one of remoteness, while Lords Hodson* and 
Upjohn *° referred to it as one of measure. However, if remoteness 
is defined in terms of the scope or extent of recoverable damage 
only, and measure in terms of its quantification, there appears to be 
at least one important point in this area which is as yet unresolved. 
If, for example, market price fluctuations of unusual magnitude 
occurred in circumstances such as those before the court in The 
Heron I, would the carrier be liable for the full amount of the 
loss? There are two possible approaches to this question if the 
answer is in the negative. It might be regarded as a question of 
remoteness solely, and a given head of damage, such as loss of 
profits, divided into recoverable and irrecoverable damages.™ 
Alternatively, it might be regarded as a question of measure. Once 
the head of damage was established the loss of profits recoverable 
would be measured not by the actual loss but by reference to the 
fluctuation in price which might have been foreseeable or 
contemplated." 

On the facts of The Heron I an intensive survey of the law as 
to the remoteness of damages in contract hardly appeared to be 
called for, but assuming it was, there were a number of issues 
which might have been dealt with and which, had they been satisfac- 
torily resolved, might have made the decision a further milestone 
in this branch of the law. It seems safe to assume, however, that 
it will achieve no such status. Nevertheless, although the long- 
standing existing rules have not been changed, the emphasis has 
been shifted towards a test of causation at the expense of the pre- 
vision of the parties and the ambit of recoverable loss in contract 
has been extended. 

The Heron IT is one of a number of decisions in recent years in 
which the House of Lords has reviewed a branch of the law in very 
general terms instead of limiting itself solely to deciding the actual 
point in issue." While their Lordships may have been criticised 
in the past more often for adopting the latter instead of the former 
402 See Cheshire and Fifoot, Law of Contract, 6th ed., pp. 514815. 

47 At p. 690B. 
48 At pp. 706A and of, at p. 708E, “questions of remoteness as such do not 
“ At p. TLF. 
50 This occurred in Victoria Laundry (Windsor) Lid. v. Newman Industries Lid. 
(supra), where, however, the two — of loss — ws were separately 


eaded. Cf. Cory 7. Thames Ironw 0. (1868) L-É .B. 181. 

51 ere is a hint of N doe de aes Th ee I. Lord Morris, 
for example, at p. , Stated that the differance between the price at the 
date of actual deli and the due date was only “ prima fame ” measure 
of damages. 


51 In contract these “ reviews '’ include Rookes v. Bernard Dg A.O. 1129 
and Swisse Atlantique v. N.V. Rotterdamsche [1966] 2 All 
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course ** The Heron II is perhaps a striking example of the potential 
disadvantages of this kind of review of the law. Apart from the 
expense to the parties involved in such lengthy argument * the 
resulting judgments are nevertheless of necessity, still selective m 
the topics dealt with. The usefulness of the discussion of incidental 
issues, such as in this case, the comparison between remoteness in 
contract and in tort, is uncertain. Finally, as The Heron II so well 
illustrates, the possibility of differences in expression, and perhaps 
in reasoning, between the judgments is such that even the most 
extensive discussion may yield few, if any, clear new propositions 
of law. 
Murray PickERine. 


Winer STUL AND Wiprrk May POWERS OF APPOINTMENT Be Ser 


Ovze the past decade, a distinction has been established between 
the requirements for certainty of objects of a valid trust to distri- 
bute capital and income, and of a valid power of appointment, not 
coupled with a duty to distribute. In the case of the former, the 
class of objects must be so defined by the terms of the trust that 
the whole range of objects is ascertained or capable of ascertain- 
ment.: For the latter, certainty of objects im this sense is not 
necessary. If there is a power to appoint amongst a class of 
objects, but no trust to distribute amongst them im default of 
appointment, the power is not invalid merely because the instru- 
ment conferring it was so worded that no complete list of the 
objects could be drawn up. In what sense, then, must the objects 
of such a power be certam? 

The test most often cited is that of Harman J. (as he then was) 
in Re Gestetner Settlement *: 


‘‘Tf, therefore, there be no duty to distribute, but only a 
duty to consider, it does not seem to me that there is an 
authority binding on me to say that this whole trust is 

In fact, there is no difficulty, as has been admitted, in ascer- 
taining whether any given t is a member of the 
specified class. Of course, if that could not be ascertained 
the matter would be quite different, but of John Doe or 
Richard Roe it can be postulated easily enough whether he is 
or is not eligible to receive the settlor’s bounty. There being 
no uncertainty in that sense, I am reluctant to mtroduce a 


53 See generally R. B. Stevens, ‘‘ The Role of a Final A Court in a Demo- 
cracy: The of Lords Today ” (1966) 28 M. L. R. 509. 

H Although the amount involved was relatively anal] and the issue, basically, 
was determined by the application of pi placate principles, the hearing 
occupied seven days in the House of Lo 

17.2.0. v. Broadway C es Trust [1055] Oh. 90; Ro Eden 1 W.LBR. 
788; Re Sayer Trast Oh. 428; Re Hatn's Sattloment {1061} 1 W. L. R. 
440; Re Sarons Shoe Uo. Ltd.'s Trust Deed [1963] 1 W.L.R. 048; Re Baden's 
Deed sg E 8 All E.R. 159. 


2 [1988] Ch. 
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notion of uncertainty in the other sense, by saying that the 
trustees must worry their heads to survey the world from 
China to Peru, when there are perfectly good objects of the 
class in England. ... There is no uncertainty in so far as 
it is quite certain whether particular individuals are objects 
of the power.” ? 

This enunciation of the test of certainty for powers contains an 
ambiguity, which has been overlooked when the test has been 
cited. A power is valid if it can be said with certainty, of ‘‘ any 
given postulant,” that he is a member of the specified class. Does 
this mean that the power is valid only if it can be said with 
certainty, of any mdividual m the world, that he is or is not a 
member of the specified class? Or is it enough if there can be 
found one individual who ungestionably comes within the specified 
class, whilst there might be other John Does or Richard Roes who 
would be borderline cases? Must the criteria for membership of 
the class of objects be such thet they will apply, or not apply, to 
any person you care to name? Or are they sufficiently precise if 
anly one person can be found to whom they definitely apply, while 
there are others to whom they may or may not apply? 

The context of Harman J.’s words indicates that it was the 
former, more stringent, test that he had in mind.‘ And it was in 
this sense that he applied his own Gestetner test in Re Gresham’s 
Settlement. There he held mvahd for uncertainty a power to 
appoint, inter alios, to “‘ any person in whose house or apartments 
or in whose company or under whose care or control or by or with 
whom ? a named individual should from time to time be 
“ residing.’ Harman J. held that, since it was not clear how 
much residence was involved in ‘f residing,” there might be persons 
of whom it could not be postulated with certainty that they came 
within or without the specified class, and hence the terms of the 
power did not satisfy his mterpretation of the Gestetner test.’ 

3 Ibid. at pp. 688-690. The Gestetner test was applied in Re Coates Pan 


Ch. 495, per Roxburgh J. at p. 500; in Re Gresham's Bettlomont [1056] 2 
BR. 188, pe Harman J. himself at . 196; in Re Sayer, repro, por Upon 7: 


*5 ; in Re Gibbard 5] 1 AU E.B. 278, 
6; in Re Lesk BES B. 1160, per Buckley J. wt pe 168; 1165; in Re 
Gulbonkicn's Settlement rate 66H) B ALP H.R 18 , por Denning M.R. at 


P ee 

objects of the power maladed “any director or employee or former 
director or employee or spouse widow or widower of a former director or 
employee '’ of certain companies. Harman J. said of Re Gestetner in Re 
Gresham's Settlemont, supra, at p. 106: ‘‘ That was a case of a very 
class, bub it was conceded that Wer peas a a cai 
the limits of which there was any doubt: all the people who were in it were 
not known, but it could be postulated of any given person whether he were 
or were nob in it.” 

s The same more stringent interpretation of the Gestetner test seems to have 
been applied Roxb J. in Re Coates, supra, where a of selection 
in favour of forgotten friends known to the testator’s widow was upheld: 
‘all I have to say is that the widow must be able to tell at any moment 
whether John Doe or Richard Roe was a person within the power, and that 
if she applied to the court to know whether John Doe or Richard Roe was 


» 
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However, it is the less stringent of the two alternative mter- 
pretations of that test which has been adopted by recent decisions, 
and this tendency was confirmed by the decision of the Court of 
Appeal in Re Gulbenktan.* There the clause creating the power 
was in terms identical (in all material respects) with those in Re 
Gresham’s Settlement. But Re Gresham’s Settlement was over- 
ruled, and the power held valid, because the question whether a 
person was a member of the specified class was one which could 
be answered with certainty in particular instances. Denning M.R. 
expressed the new interpretation of the Gestetner test thus 7: * In 
all these cases if there is some particular person at hand, of whom 
you can say that he is fairly and squarely within the class intended 
to be benefited, then the clause is good. You should not hold it to 
be bad simply because you can envisage borderline cases in which 
it would be difficult to say whether or not a person was within the 
class.” 

Lord Denning M.R. and Winn L.J.' expressly approved the 
decisions in Re Gibbard and Re Leek,” in which powers to appomt 
to ©‘ old friends ” and to persons whom the trustee company should 
consider to have a ‘f moral claim ” upon the settlor were respec- 
tively held not to be invalid for uncertainty, by assuming the less 
stringent interpretation of the Gestetner test.*° 


a person within the power, the court, on reading the evidence, would be able 
to say whether the person was or was nos within the power ''—per Roxburgh 
J. at p. 500. The more ent interpretation agam seems to have been 
applied by Upjohn J. in Re Sayer Trust, supra, where a power to make 
payments, inter alios, to ‘‘ infant dependants "’ and "' dependent relatives '’ of 
the employees and ex-employees of a company was upheld: “ Dealing with 
the class of employees of this very considerable company and exercising ordin- 
ary common sense, I think that the commities and, if necessary, the court 
ae a A ee ee ee ee 

i is properly described as a ‘ dependent relatrve ' '’—per Upjohn J. 
at p. 486. In neither judgment was there any edversion to the ambiguity of 
the Gestetner test. 


¢ 3 All B.R. 15. 
r Ab. 19 


At pp. 19, Z1. Lord Denning M.B. and Winn L J. approved the less stringent 
interpretation of the Gestetner teat, but Danokwerts L.J. may have had the 


re ee eee A a OE (at p. 20) he differed from 
Harman J.'s 
‘* residing 


construction in Re Gresham's 8 of the word 
.“ None of their Lordships seam to have been aware of the 
ambiguity inherent in the Gastetner test. 
® Supra, note 8. r 
10 **, . . is it im le for an conceivable person who comes along and says 
‘I am an old fri of the tor ' to show that he is within that d 
tion ? Tk dee “ABE uses’ Eo oer Plowman J. in Re Gibbard: 
supra, at p. 270. ‘' It is only necessary that the qualification to benefit should 
be sufficiently clearly defined and of such & nature that there is a reasonable 
possibility of the donee of the discretion selecting a beneficiary of whom it 
could be clearly said that he at any rate satisfied the qualification no matter 
how difficult it might be in more marginal cases to decide one way or the 
other ’'—-per Buckley J. in Re Leek, supra, awe i165. By applying the 
judgments of the Court of Appeal in Re Allen [1058] Ch. 810, these decisions 
equated the uirements for certainty of objects in the case of powers of 
appointment with the criteria of certainty a te to conditions ent 
to a gift. In Re Allen, a devise to the eldest of the sons of the tor's 
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How far does the present laxness extend? Would a power to 
appoint amongst ‘* fanatical fox-hunters ’’ be valid, provided it 
could be shown that there was one person in the world whose devo- 
tion to this pastime undoubtedly merited the description ‘‘ fana- 
tical?’ Would such a person have to be produced, before he could 
be said to be “fat hand ” within the above citation from Lord 
Denning? ™ If so, the donee of a power of appointment may still 
have to survey the world from China to Peru, before he can 
conclude that the power granted to him is void for uncertainty of 
objects. 

J. W. HARRIS. 


DISMISSAL oF THe PAID UNION OFFICIAL 


THE events which brought the parties in Taylor v. National Union 
of Seamen } before Ungoed-Thomas J. are of some complexity and 
do not need to be catalogued here: it is sufficient to say that Mr. 
Taylor, a paid, full-time branch official employed by the National 
Union of Seamen, was unfortunate enough, m the course of a dis- 
agreement between his union and the Shipping Federation, to cross 
swords on a matter of principle with the union’s general secretary, 
Mr. Scott. The legal interest in the case derives solely from the 
fact that he thereby lost his job. 

The N.U.S, rule book provides that officials can be dismissed 
at will by the executive council of the union or, as in this case, by 
the general secretary, and that an official dismissed ‘‘ for any 
serious misconduct or actions prejudicial to the interests of the 
union ” shall be ineligible for any ‘‘ paid official position ’’ and for 
nomination to the annual general meeting or to the executive 
council. An official dismissed for any reason is given a right of 
appeal against his dismissal to the executive council at its next 
meeting. 

Two meetings of the executive council followed Mr. Taylor’s 
dismissal: the first, chaired by the general secretary, purported 
solely to confirm the dismissal; the second, again chaired by Mr. 
Scott, heard Mr. Taylor’s appeal. The plaintiff was present at the 
second meeting but not at the first. Mr. Scott had given an account 
of the dismissal at the first meeting (which the court subsequently 
held to be inaccurate in certain respects), and this account was read 
out in full at the second meeting. Mr. Taylor was then given an 
opportunity to make a statement and, after answering questions 


nephew ‘' who shall be a member of the Church of England and an adherent to 
the doctrme of that Church '’ was upheld, because, although these words 


entailed questions of d , ® particular claimant might be eble to show that 
they undoubtedly applied to him. 
11 Plowman J. the court to ask whether it is ‘ ‘Impossible " to find an 


object who d come within the power; Buckley J. says there must be a 
“ reasonable possibility '’ of finding such an object: supra, note 9. 
1 [1967] 1 All H.R. 767. 
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put to him by members of the council, he left the meeting. After 
his withdrawal but before any decision was reached, Mr. Scott 
addressed the meeting at some length on matters which in Ungoed- 
Thomas J.’s view were “ completely outside the charge against him 
(the plaintiff) such as that he had communist associations.’ The 
decision of the council was that the dismissal should stand. 

A few months later, having been refused nomination to the post 
of general secretary made vacant by the death of Mr. Scott, Mr. 
Taylor found himself another job outside the union, and it was not 
until some five years had gone by that the matter reached the High 
Court. The plamtiff there claimed (a) a declaration that his 
purported dismissal by Mr. Scott was wrongful and ought to be set 
aside; (b) a declaration that the purported decision of the executive 
council dismissing his appeal was ultra vires, unlawful, null and 
void; and (c) damages for wrongful dismissal.* An alternative 
claim was later introduced by amendment, for a declaration that 
the union should not be entitled to treat the plaintiff as if he had 
been dismissed for misconduct. Mr. Taylor based his claims on two 
arguments: that the meeting which he attended was not the “ first 
meeting ” of the council, and that in any event the second meeting, 
which was of a semi-judicial nature, had not observed the rules of 
natural justice. The first argument was rejected, and the case 
thus turns on the question of natural justice. The union conceded 
that if the rules of natural justice were applicable here as to an 
expulsion from membership and if, as was contended, the general 
secretary had acted as both prosecutor and judge, then such rules 
had not been observed. 

It is clear that the courts will readily apply natural justice rules 
to straightforward expulsions from union membership,* but it is 
equally clear that they will not normally be applied to dis 
missals from employment.* Taylor was both a member and an 
employee of the union. He did not, as a result of the hearmg, lose 
his union ticket, but he did lose both his job and certain rights 
which normally attach to membership.’ Prima facie, therefore, 
Taylor would appear to have no right to challenge the validity or 
fairness of the council’s decision to uphold his dismissal. Yet the 
learned judge was able to grant the relief sought in the alternative 
claim and declare that the plaintiff should be relieved of the disa- 
bilities imposed on him as a result of his dismissal. He did this 
by distinguishing Taylor’s dismissal from his loss of membership 


2 The court subsequently ordered an inquiry as to damages. 

$ Though all cases are not straightforwa Paramus v. Film Artistes’ 
Association [1068] 2 Q.B. 527—and ıt may be thet the rules apply only when 
a hearing is provided for in the rule book. 

4 Bee, for instance, Ridge v. Baldwin [1964] A.O. 40 at p. 65. 

5 See also Simms and sv. Plumbing Trades Union, The Times, April 5, 
1967, in which the right to hold office rather than membership was lost. 
Plowman J. found that the rules of natural justice had not been observed, 
and granted an ez parts injunction to restrain the defendant union from carry- 
ing out their resolution. 
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rights, and arguing that in his membership capacity alone he was 
entitled to be heard in accordance with the rules of natural justice. 
These rules had not been observed in so far as the general secretary 
had assumed the dual roles of prosecutor and judge. 

Though one may be in agreement with Ungoed-Thomas J. on 
the final outcome of the case, there is nevertheless something a little 
suspect about his reasoning. The second hearing was after all, so 
far as the people involved in it were concerned, about Mr. Taylor’s 
dismissal, not about the loss of membership rights consequent upon 
it. The judge himself seems more persuaded by the fact that it 
would have been ‘ wholly unreal ” to make a declaration that the 
plamtiff had never been validly dismissed in the face of his employ- 
ment elsewhere for the past five years than by the unquestionable 
authorities he gives to support the contention that a dismissal, 
whether wrongful or not, terminates the contract of employment. 
In effect he appears to be refusing the equitable remedy of a declara- 
tion in the form at first claimed by the plaintiff on equitable grounds 
alone, and not because the exercise of a discretion has crystallised 
into a rule that declarations can never be granted in ordinary 
employment cases, particularly where such a remedy would if 
observed amount to specific performance. This interpretation of 
his Judgment is borne out by the extensive reference he makes to 
the judgment of Lord Morris of Borth-y-Gest in Francis v. Munictpal 
Councillors of Kuala Lumpur *: Lord Morris clearly considers that 
m the case before him there is a discretionary rather than an 
absolute bar on remedies other than damages for breach of an 
employment contract. Would it therefore have made a difference 
if Mr. Taylor had reached the court before he had found another 
job? No doubt Ungoed-Thomas J. is right to stress the importance 
to the plaintiff of his full membership rights, affecting as they do 
his future livelihood, but his present livelihood could scarcely have 
been considered less important. 

Furthermore, it has never to the writer’s knowledge been suc- 
cessfully argued that because an employee loses certain advantages 
upon dismissal, often no less tangible than those lost by Mr. Taylor, 
such as the security he has been led to expect his job would give 
him, or the rights he acquires through continuity of service to 
seniority, to a redundancy payment or to the protection of the 
Contracts of Employment Act, he should be entitled to any remedy 
other than damages where the dismissal is wrongful, or even in some 
cases to any increase in those damages. In the present case, Taylor 
was given both a declaration that he should not be treated as if 
he had been dismissed and, presumably, damages for wrongful 
dismissal, though the dismissal was wrongful only in that the council 
did not observe the rules of natural justice m respect of his loss of 
membership rights, 


' |1982] 3 All E.R. 685 at p. 687. 


Maz. 1968 NOTES OF CASES 217 


Is there any other way in which the same decision could have 
been reached—is there, in other words, any possibility of challeng- 
ing the rule that damages are the only appropriate remedy for a 
dismissed employee? As already mentioned, Lord Morris in Francis 
v. Municipal Councillors of Kuala Lumpur ™ seems to say that there 
is no such rule but a discretion. Francis is one of a fairly large 
group of cases, of which Vine v. National Dock Labour Board ° is 
perhaps the best known, in which the courts have granted declara- 
tions that dismissals from employment have been invalid by reason 
of a breach of natural justice rules, or that they have been ultra 
vires and therefore void.® All have in common the fact that the 
employer concerned is a public ar statutory body. In effect such 
decisions may involve a reinstatement, though legally it is not 
necessary to reinstate an employee who has never been validly dis- 
missed, and though a declaration can be refused on the equitable 
grounds that reinstatement is no longer possible or desirable.*° These 
cases have in the past been grouped together as an aspect of public 
rather than employment law, but the distinction seems false, par- 
ticularly in view of the fact that the distinction between public and 
private employment grows increasingly obscure. Even if a satisfac- 
tory dividing line were to be found it would seem to have httle 
practical value; it may be historically true to say that the courts 
have taken upon themselves supervisory powers over the expendi- 
ture of public money and the running of public services, particularly 
where the authority to do either arises from a statute, but this is not 
to say that the private sector of employment is not on occasion in 
equal need of supervision. 

Furthermore, there does not seem to be any compelling reason 
why the principles applied in the public sector should not also be 
applied to certain private employment cases such as the present. 
In McClelland v. Northern Ireland General Health Services Board 4 
it was held to be ultra vires the health authority to dismiss the 
plaintiff on any but a number of stipulated grounds. Since the 
doctrine of ultra vires has a somewhat wider application im trade 
union law than it does in relation to companies,’® this same reason- 


T Bee above. D e T 

9 Seo, for instance, MoOlelland v. Northern Ireland G Health Services 
Board [1057] 1 W-L.B. 5H. It seams possible to draw a fairly clear line 
between the natural justice dismissal cases and those conce ulira vires. 
Ridge v. Baldwin makes it clear that natural justice rules be implied 
anly for the protection of holders of public office, but the ultra vires 
would a to have a wider gee pera and McClelland can hardly 
called ers of public office. of course, the rules of natural justice were 
expressly PEARSE into the authori statute or instrument, then their 
breach would also be w#ltra vires the employer. 

10 As in Francis’s case, supra 

Bee for instance Vidoydaya “Unio orsity Oounctl v. Soa [1965] 1 W.L.R. TI. 


Supra. 

The doctrine is not confined to acte outside the declared or statutory objects 
of the union, but extends to admission to and expulsion from the union: 
see, for instance, Martin v. 8.T.G.W.U. 71985) 1 All B.R. 691; Spring v. 
N.A.9.D.8. [1056] 1 W.U.B. 585. 
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ing could possibly be applied where a union rule book specifies the 
terms of employment and dismissal for union officials. It is not 
clear from the report what arguments were advanced in Taylor’s 
case to support the claim that the council’s decision to dismiss was 
“< ulira vires, unlawful, null and void.” A declaration to that 
effect was not granted, possibly because the learned judge decided 
against the plaintiff on the question whether the hearing was the 
council’s ‘* next meeting.” It is also possible, however, that the 
plaintiff sought to have the council’s decision- declared null and 
void on the grounds that the council had contravened the rules of 
natural justice..* There is at present considerable doubt about the 
legal status of these rules: whether or not they depend for their 
very existence on a “ contractual nexus,” albeit totally unrelated 
in subject-matter; whether they are implied terms of an implied or 
real contract, or implied solely on the grounds of public policy; 
whether their breach renders a decision void or only voidable.™ 
The efficacy of a declaration to avoid a voidable decision is also not 
established.** Given, however, that the rules are implied contrac- 
tually, it may be possible to argue that in a case like Taylor a 
breach of these rules is conduct ultra vires the union rule book 
express and implied, and that therefore the decision is void. The 
doubts about nullity and mere voidability would thereby be 
resolved, and a declaration that the decision was void would again, 
In effect, amount to a reinstatement. The same result would `of 
course be achieved if the rule-book contract incorporated the rules 
of natural justice in express terms. Bul the courls would be most 
unlikely to extend this line of reasoning to cover individual employ- 
ment contracts which specify the grounds on which, or the manner 
in which, an employee may be dismissed: in the absence of any 
corporate element, the only remedy would be for breach. 

The argument from ultra vires can thus be seen to apply to only 
a very limited range of cases, and the question remains—is the 
declaratory judgment (and thus in some cases reinstatement) one 
which is generally appropriate in the employment context? The 
National Joint Advisory Council Committee report on dismissal 
procedures would seem to indicate that, whatever the law’s view 
on the matter, reinstatement is a practical remedy of considerable 
importance. But for a decision on the larger policy issue concerning 
the extent to which the law should intervene we must apparently 
await the report of the Royal Commission on Trade Unions and 
Employers’ Associations.?’ 

JupiITH Rep, 


14 The declaration granted did not involve a rulmg that the decision was 
null and void, but one that removed some of the Ee renee 
—an excellent illustration of the flexibility of this 

15 In Ridge v. sar ike a bene lwp 2 against voidability. 


16 Gee I. E Radars Meda 
17 Bed note on National Joint visory Peoria.” Committee on Dismissal 
Procedure, (1968) 81 M. L. R. 64. 
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ENGLISH ADOPTION OF FOREIGN CHILDREN 


TEXTBOOK writers are unanimous that the English courts have 
jurisdiction to make an adoption order in favour of a child domiciled 
abroad but resident in England.’ There is no agreement whether 
the child’s lem domicilt# should be taken into account by an English 
court in the exercise of its adoption jurisdiction.? The authors of 
this controversy, by switching attention from a pure jurisdictional 
issue to a question of a choice-of-law rule, have left unresolved the 
more acute issue whether the English court has jurisdiction to make 
an adoption order involving the extinction of the natural parents’ 
rights vested under a foreign law. And the judgment of Goff J. m 
Re B (S.), an Infant,’ in deciding on a compromise between the 
academic protagonists, has similarly ducked the issue of jurisdiction 
over foreign-domiciled parents. 

An application for an adoption order affects permanently the 
status not only of the child who is to be adopted and that of the 
prospective adopters but also that of its legitimate, and even ille- 
gitimate, parents by extinguishing the Jatter’s parental rights, 
duties, obligations and liabilities, and transferring them to adopters. 
Section 1 of the Adoption Act 1958 is explicit in conferring on the 
English courts jurisdiction in respect of the first two of the three 
parties—the child and its adopters—whose status would be 
materially altered by an adoption order. The applicants must 
be domiciled in England or Scotland * and the child need only be 
resident here. The Act is wholly silent about jurisdiction over the 
parents, save that no order can be made without either the parents’ 
consent or the exercise of the court’s limited power to dispense with 
a consent which is being withheld.* It cannot be gainsaid that 
natural parents are strictly party to the adoption proceedings since 
they must be made respondents to the application for the adoption 
order.® 

Although severe inroads have been made, both by the legisla- 
ture and the courts, upon the principle of domiciliary dominance 
in matters of status, it is an admitted and basic feature of status 
that, fixed by the lew domicilii, it has universality.” Vested rights 
of a person domiciled outside England could, prima facie, be 


1 and Morris, The Conflit of Laws, 8th ed., Rule 67, pp. 457-458; 
, Private enabling Law, Tth ed. 880-881. 
and Morris, 458; Kahn-Preund, 
nglish Private a a pp. 62-66; Cheshire, op. 
ran (1959) 8 L.0.L.Q. — Unger “ Use and Abuse of Statutes in tha 
Gonflics of Laws "’ (1967) 88 L.Q.B. 437 , 485. 
"3 A a ee 1488; [1967] 8 All H.R. 629. 
licants resident here but domiciled abroad can epply for a provisional 
n order under the Adoption Act 1058, s. s. 53. 


jurisdiction of the Emglish courte explicitly and comprehensively . . .” 
6 r. 16 (a), the Adoption Court) es 1950, as amended by the Adoption 
(High nta — (Amendment) Rules 1965. Similar rules are provided for in 


adoption 
T Re Ltok's lemony Tees | Oh. 884 at p. | per Scott LJ. 


220 THE MODERN LAW REVIEW VoL. 81 


tampered with or extinguished only if the U.K. Parliament specifi 
cally permitted such interference. Is there anything compelling in 
the Adoption Act 1958 which would displace this basic rule of 
jurisdiction? It is, to say the least, unsatisfactory that in a case 
in which this issue was directly in point the problem was shirked.*® 

A little girl, born in England in January 1962 of an English 
mother and a Spanish father, was eight days after birth placed with 
the prospective adopters who had cared for her ever since that 
time. The mother, who in 1959 had married the father, domiciled 
throughout in Spain, left her husband and returned to England in 
the summer of 1961 when pregnant, leaving an elder child in Spain. 
When the applicants in 1968 applied to the Sheffield County Court 
for an adoption order they were met with an implacable refusal by 
the father to consent; and, given the state of the law, Judge Ould 
felt quite unable to dispense with that consent on the ground that 
it was being unreasonably withheld, a view firmly endorsed by the 
Court of Appeal. Subsequently, the child’s natural mother obtamed 
a divorce in England, together with an order for the child’s custody. 
With the natural mother’s domicile thus changed to England, the 
applicants reapplied for an adoption order by originating summons 
in the Chancery Division, and Pennycuick J. gave leave to proceed 
under rule 6 of the Adoption (High Court) Rules 1959. Before 
Goff J. they sought—successfully—to have the father’s consent 
dispensed with on the ground that he had persistently failed without 
reasonable cause to discharge the obligations of a parent, 

Goff J. declined to decide the point whether the child’s domicile 
was now English, but proceeded on the assumption that the child 
was still domiciled in Spam.* He went on to consider what, if any, 
impact Spanish law would have on the exercise of the English 
court’s adoption jurisdiction. Switching from jurisdictional to 
choice-of-laws rules, the learned judge found that he could not 
ignore altogether the effect of an English adoption order in Spain. 
Spurning alternatively academic blandishments in favour of totally 
ignoring the lew domicili 1° or in favour of applying the domiciliary 
law qualified only by the considerations of the child’s welfare, 
Goff J. held that the lew domicilii was indeed a factor—an impor- 
tant one—in considermg whether the proposed adoption would be 
for the welfare of the infant.4 


3 The point was raised, bus did not in the circumstances 

decision, in two cases: Re L—S, An Infant, May 6. 1063, Bar brary tan 

RH No. 1294/1968, of which the case before Goff J. in Re B (S.), nfant, 
the sequel, and Re T. M. H., An Infent, The Times, July 6 and 


was 
— in pee 1 W.L. . 84, parents of an adopted 


10 Diosy, op p. 858, and Kahn-Freund, op. oit., pp. 64-66. 
oa Gate ‘oer a LOL. 8-10. 
13 At p. 1444. 
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While one would not quarrel with the import of the international 
effects of an English adoption upon the exercise of the discretionary 
power to make an adoption order, nevertheleas the same considera- 
tions cannot apply to the rights of the natural parent. In providing 
for a consent to be dispensed with, the law deliberately excluded 
any question of the child’s welfare (except as to a judgment whether 
the non-consenting parent had taken account of the effect on the 
child of a removal from the former home to a new environment).¥ 
How then is it possible to displace the domiciliary principle of juris- 
diction over a natural parent, on the ground that adoption is so 
bound up with a child’s welfare that the courts of the child’s 
residence can oust this basic jurisdictional rule? ‘The courts, m 
fact, should be more (not less) circumspect in exercising powers 
which have the effect of extinguishing valuable rights than it might 
be in conferring beneficial rights on strangers to the child. 

With great respect to Goff J., it is very doubtful whether the 
learned judge had any jurisdiction to dispense with the natural 
father’s consent. His attempt to gloss over this jurisdictional 
difficulty by concentrating on the jurisdictional and choice-of-law 
rules vis-a-vis a foreign-domiciled child stems from the legislature’s 
failure to anticipate the increasingly international flavour of family 
relationships. Any new adoption legislation (which surely cannot 
be long delayed) should provide a scheme of jurisdictional and 
choice-of-law rules in adoption, in which it may be right to equate 
the court’s jurisdiction over the rights of all natural parents, 
whether those rights are vested under English law or any foreign 
law.** 

L. J. BLOM-COOPER. 


SUPPLY OF MATERIALS AND [IMPLIED TERNS 


Tue Court of Appeal has, in Prior v. McManus Childs Ltd. and 
Gloucester County Council v. Richardson,’ failed to clarify the law 
governing contracts to do work and supply materials. A contract 
for work and materials, or for skill and labour as it is sometimes 
called, resembles a contract for the sale of goods m that an end 
result of performance of the contract is that the property in goods 
passes from one party to the other. It differs in that the substance 
of the contract is the exercise of skill and labour and that it is 
only ancillary to that that the property in the materials used 
passes. 

13 See Naomi Michaels, Bee par Change of Parentage im Oustody and 

Adoption Cases ' (1967) 88 1.Q.R. 547. 
14 See the Huropean Convention on the Adoption of Children signed ab Strasbourg 


an April 24, 1967, by the member states of the Connal of Europe: see also 
notes on the Convention at (1966) 82 L.Q.R. 470 and (1967) 88 L.Q.R. 331. 


1 4 8 All B.R. 45l. 
2 (19%87] 8 All E.R. 458. 
2 Robinson w. Greves [1985] 1 K.B. 5679 (0.A.). 
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An important question in such contracts is whether the person 
doing the work has any responsibility for the materials which he 
supplies. Clearly he may be lable under an express term of the 
contract: thus the liability of a shoe repairer who contracts to fix 
leather soles and in fact supplies plastic is evident, and for present 
purposes it is unimportant whether this is regarded as an express 
term, or as an implied term that the materials supplied will cor- 
respond with their description.‘ But are there any implied terms 
of fitness for purpose or merchantable quality, comparable to the 
implied terms in contracts for the sale of goods under section 14 
(1) and (2) of the Sale of Goods Act 1898? It is clear that the Sale 
of Goods Act as such does not apply to such contracts, but what 
does the common law say? 

Although the distinction between contracts of sale of goods and 
other contracts under which goods are supplied dates from the 
Statute of Frauds 1677, the implied terms im both types of contract 
were imprecise before the Sale of Goods Act and no clear difference 
emerges in the earlier cases. In Francis v. Cockerell,® indeed, Kelly 
C.B. referred (in a case of work and labour) to a general proposi- 
tion of law applicable to all contracts where ‘‘ one man engages 
with another to supply him with a particular article or thing ” that 
the article or thing should be reasonably fit for its purpose, but 
none of the cases he relied on were sale cases; the later case of 
Randall v. Newson ° recognised a difference in the implied terms in 
contracts of sale and other contracts, and is interesting for its 
attempt (probably historically accurate) to subsume the implied 
terms of merchantable quality and fitness for p purpose as particular 
adaptations of the ‘* fundamental undertaking ”’ of correspondence 
with description." 

More recently the courts have recognised that there is sufficient 
similarity between the two types of contract to justify analogous 
terms. In G. H. Myers & Co. v. Brent Cross Service Co. du Parcq 
J. thought it would be very surprising and remarkable if there were 
great differences and stated that ‘ a person contracting to do work 
and supply materials warrants that the materials which he uses will 
be of good quality and reasonably fit for the purpose for which he 
is using them, unless the circumstances of the contract are such 
as to exclude any such warranty.” Scott L.J. in Samuels v. Davis ° 
said that it was ‘‘a matter of legal indifference’ whether a 
dentist’s contract to make false teeth was one of sale of goods or of 
service to do work and supply materials. In Stewart v. Reavell’s 
Garage 1° Sellers J. spelled out a car repairer’s implied warranty of 

4 Of. Andrews v. Singer [1984] 1 K.B. 17 (C.A.). 

o (1870) L.R. 5 Q.B. 501 at p. 508. 
s (1877) 2 Q.B.D. 102 (C.A). 
7 Ibid. at p. 109, per Brett J.A. 


3 [1984] 1 K.B. 46 at pp. 58 and 58 (D.O0.). 
9 [1048] K.B. 526 at p. 527 (0.A.). 
10 3 Q.B. 545 at p. 549 (Q.B.D.). 


Mir. 1968 NOTES OF CASES 228 


fitneas for purpose in terms closely founded on section 14 (1) of the 
Sale of Goods Act. 

All this might lead the unsuspecting to assume that in contracts 
for work and materials there is an implied term of fitness for 
purpose and another of merchantable quality for which section 14 
(1) and (2) respectively of the Sale of Goods Act, based fairly 
closely on the common law of sale, might be used as precedents. 
But this is not so. In Myers v. Brent Cross Service Co., © a new 
trial was ordered to see whether the car-owner had expressly 
instructed the garage to repair the engine with parts obtained from 
the car manufacturer because, said the Divisional Court, if this 
were so it would show circumstances apt to exclude the warranty. 
If this had been a sale of goods such facts might exclude any 
reliance on the seller’s skill or judgment and negative the condition 
of fitness for purpose, but they would not exclude the condition of 
merchantable quality under section 14 (2) of the Sale of Goods 
Act: the result would therefore have been different. 

The distinction appears again in the most recent cases. In Prior 
v. McManus Childs Ltd.“ a builder employed a sub-contractor to 
supply and fix ‘‘ Somerset 18” tiles to roofs. This the sub- 
contractor did, but owing to what was probably a manufacturing 
fault (the manufacturer of the tiles was not before the court) the 
tiles were unsatisfactory and needed replacing before the roofs 
became watertight. The sub-contractor, although not at fault, was 
held liable, Sellers L.J. held that it was his duty to supply tiles 
of the description ‘f Somerset 18 ’’—** not merely tiles sold by that 
name but tiles which corresponded to the standard which that 
description entailed. They were not of that quality...’ Thus 
the terms of correspondence with description and of merchantable 
quality appear to be essentially the same; and he pointed out that 
there was no need to rely on a warranty of fitness for a known 
purpose. But whereas im contracts of sale exclusion clauses are 
strictly construed, both Sellers and Russell L.JJ. accepted that in 
contracts for work and materials ‘* the circumstances of the con- 
tract ’? 3 might exclude warranties.14 

Although there were no such circumstances in that case, the 
majority * found circumstances excluding warranties in Gloucester 
County Counci v. Richardson.’* The council employed a builder 
to erect an extension to Stroud Technical College. The contract 
required the builder to provide precast concrete columns to be 
obtained from a supplier nominated by the council. The concrete 
columns were defective (probably as a result of a manufacturing 


064] 1 K.B. 46. 
12 |1987] 8 All E.R. 451 (0.A.). The appeal arose from third — 
ia [0] B AÑ B 4m (CA), The appeal aon from third party orvioo Co., 
abore. 
14 See, in particular, Russell L.J. [1967] 8 All E.R. at p. 457. 
15 Davies and Russell L.JJ., Sellers L.J. dissenting. 
16 [1967] 8 All E.B. 458 (0A). 
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fault) and the council claimed damages." Sellers L.J. would have 
found the builder liable under implied warranties that the materials 
supplied would be (a) of good quality and (b) reasonably fit for 
their purpose. Davies L.J. found no implied warranty as there 
was no reliance on the builder’s skill and judgment. Russell L.J. 
held that ‘* in a contract for work and materials there are implied 
warranties analogous to those implied by section 14 (1) and (2) 
of the Sale of Goods Act 1898.” Prima facie the builder would be 
responsible for the undetectable defects in the columns, but the 
circumstances showed that there was no implied warranty as to 
undetectable defects and that the council had taken on themselves 
the risk of such defects. The circumstances on which he relied 
included a contractual provision specifying not only the supplier 
from whom the builder must obtain the columns but also the terms 
on which they must obtain them, terms which limited the supplier’s 
hability to the builder without similarly limiting the builder’s 
lability to the council. 

In both cases leave to appeal to the House of Lords has been 
given. If the effect of contracts for work and materials and of 
contracts of sale of goods is brought closer together the law would 
not only be simpler, it would also be more just. As du Parcg J. 
pointed out,’ it is strange that if spare parts are ordered, to be 
fixed by the buyer, the supplier is lable for defects, but that if the 
supplier is to fix them himself he may not be Hable. The distinc- 
tion (if it exists) is not easy to justify. 

Aungery L. Diawonp. 


17 This is an over-simplification of facts which turned inter alia on rights under 
the R.I.B.A. contract. 
In 


18 Myers v. Brent Oross Service Oo. [1984] 1 K.B. 46 at p. 58. 
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CHanemna CONCEPTS oF Crowe AND rts TREATMENT. Edited and 
introduced by Huem J. Krane [Oxford: Pergamon Pres. 
1966. ix and 186 pp. 50s. net. | 


Tas book is a symposium edited by Mr. Klare, the indefatigable secretary of 
the Howard League, to mark the centenary of this importent and valuable 
penal reform society. As Rt Hon. Kenneth Younger says in his Foreword, the 
transformation of the penal system “has been slow and is still incomplete but 
the Howard League can claim an honourable place among those who, over the 
generations, have kept up the momentum of reform, often in the face of 
public prejudice and inertia. -It has been the League’s business to goad and 
criticise and, even when reforms have beep accepted by governments, to press 
that they should come faster and go further.” 

Part of the secret of tts success has been the willingness to embrace the 
findings of modern criminology and incorporate them in its armoury of argu- 
ment and persuasion. This volume is an example of the extent to which the 
Howard League can muster and deploy the immensely exciting resources of 
modern scientific inquiry. Sociologists, psychiatrists, psychologists and penal 
administrators join in contributing to the Symposium, and Hugh Klare writes 
a useful Introduction. It might seem invidious to select any particular papers 
for comment, but to this reviewer three stand out as of special interest. 

First, there is Professor Marvin Wolfgang's most valuable paper on Race 
and Crime, which is based on the author’s previous American publication on 
this subject, which is not readily available here. American criminologists have, 
as Dr. Mannheim once pointed ont, contributed greatly to the dispelling of 
prejudice by investigattng the racial factor in crime. Such studies as Professor 
Wolfgang’s show us the the path we may need to tread in relation to the sub- 
ject in Britain. Statements such as the following are pregnant with social 
elgnificance: “The decision that someone has committed a crime may depend 
less on the individual’s behaviour than on police policy, referral practices and 
treatment resources in a community.” 

Secondly, the lawyer may be interested in Dr. Gtbbens’ historical account 
of the development of forensic psychiatry. His survey shows how the old 
battles over the M’Naghten Rules have given place to new doubts about the 
necessity for a concept of criminal responsibility, stimulated by Lady Wootton. 
To the psychiatrist, the questions seem philosophical rather than practical. He 
wants to know what ought to happen to the offender as a result of his act— 
what category of treatment does he need? Dr. Gibbens does not appear to 
favour the recent proposals for replacing juvenile courts with family councils, 
on the ground that althongh they may be designed to increase parental 
responsibility, their effect may well be the opposite, if one can judge by 
Scandinavian experience. Forensic psychiatry is in a state of consolidation in 
Britain today, says Dr. Gibbens. “There are no recent radicel advances in 
treatment” The relations between the prison medical service and the national 
health service are being improved. The whole question of the custody and 
security of mental patients and the theoretical basis for detentlon, whether for 
treatment or to protect the public, require constant re-examination. 

” which earlier the author dismissed as a peripheral matter, is 
recognised in the end to exert a great fnflueice and tobe a matter of central 
importance. Several irritating errors have crept into Dr. Gibbens’ paper, 
which should not have passed unnoticed. 

The third paper which struck the reviewer as being of great interest is that 
by Dr. Charlotte Banks, giving an account of the elaborate researches which 
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have been carried ‘out by a large research team from. University College, 
London, of which she is the mainspring, into the comparative aspects of 
Borstal, prison and detention centres for young adolescents. This is a solid 
rescarch paper of considerable value which will be cited long after some of the 
other contributions are forgotten. 

Finally, may we express regret that there is no contribution dealing directly 
with the system of criminal justice in this Symposium. Surely the law relating 
to the apprehension, trial and convicton of offenders and the choice of 
sentence deserved some consideration. It is true that Dr. Morris as a 
sociologist and Mr. Fairn as a penal administrator pass comments on the law’s 
values and those of the general public, and judicial attitudes. But we could 
have done with a more detailed look at the system. 

J. E. Harn Waruxs. 


SOME PROBLEMS OF THE CONSTITUTION. By GEOFFREY. MARSHALL 
and G. C. Moon. Fourth Edition. [London: Hutchinson 
University Library. 1007. 172 pp. (incl. tables and index). 
lls. 6d. Paperback; 27s. 6d. Hardback. A 

BxuXT, yet with ful argument and illustration, the authors have welded 
black-letter law and political reality into a fair and convincing account of 
ministers’ constitutional position. As a students’ introduction to the sources, 
exercise and control of executive power in the United Kingdom this book, 
although backed by relevant history, is thoroughly of the 1960s. .It was first 
brought out in 1959, and the frequency of reference to later events in the 
1967 edition is evidence of the rapidity with which, at least in detall and 
emphasis, the United Kingdom constitution changes. It is not only that 
Blackstone is out of date (in some respects that was true when he wrote), but 
so also, In one degree or another, is everyone who has written since. Most 
prime ministers contribute, if. they stay in office for an appreciable period, to 
the evolution of ministerial status. Other persons and processes also ensure 
development. For this reason Marshal and Moodie too will pay the penalty 
for being up to date by ceasing to be. 

Some Problems of the Constitution is not entirely a book of problema 
There is enough description and explanation to make the problems readily 
comprehensible by the beginner, just as they are fascinating to the old hand at 
constitutional law. But it is primarily a collection of problems on ministers’ 
powers and ministerial responsibility as they present themselves now. Since 
they are stated as problems, and are worth stating as problems, they have no » 
authoritative solutions. A law book which gets away from a recitation and 
criticism of what has already been decided is welcome; and where the primary 
concern ‘of the book is with what has not yet been decided it is most refreshing. 

It would be a pity to suggest that any section of the book is.better than 
another by making specific reference. Nevertheless, on the old post-Dioey 
favourite of the relations between conventions and litigation it is interesting 
to notice how the question of the sanction for the binding effect of conventions 
has been of relatively little practical importance compared with thé tmportance 
of the existence of the convention of ministerial. responsibility to ‘Parliament 
in persuading Judges towards a restrictive view of the ultra vires rule. 

For the’ person who begins with Marshall and Moodie and wants to go 
further there is a useful bibHography. ; , 
; . i ‘ L. A. Soemmawm.:. 
Kquiry anD THE Law or Trusts. By Puur H. Perm 
[London: Butterworths. 1966. cxx and 491 pp. £8 18s.] 


Sronawrs and teachers of the law of trusts who have struggled with one or 
‘other of the standard ‘texts on, the subject will welcome the fact thet the law 
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publishers are at last providing new alternatives. No longer must the student 
be told that his choice Hes between a text that is accurate but indigestibly 
terse, another that is stylish but uninformative, and a third that rambles 
waywardly on. Professor Pettit’s new text is a well-balanced, detailed and, 
given the subject matter, lucid account of the areas of the law commonly 
included in a course on Equity. The ttle, for all its euphony, reverses the 
order and emphasis of the work. The book begins with a description of the 
trust and the law relating to trustees. This comprises a major part of the 
whole, but equitable remedies and the “doctrines” are also included. Such 
parts of equity as covenants and mortgages are sensibly left to books on land 
law, and assignments of choses in action to those on contract. The administra- 
ton of estates is not separately treated, which may somewhat. reduce the 
usefulness of the book for those preparing for Bar Examinations. Many will 
be delighted to note the omission of the maxims of equity; for too long they 
have bored the bright and ensnared the stupid. 

The treatment of materials, particularly the extensive reference to ‘cases, 
is sufficiently detailed to make the work a useful guide to practitioners as well 
as students. - Indeed, in some sections the wealth of authorities cited is more 
than most students can be expected to absorb, and careful guidance from 
teachers will be necessary.’ The book contains useful discussion of some areas 
of the law currently being developed. In particular it is welcome to find 
extended treatment of the apportionment of matrimonial property by variation 
of the rules relating to resulting trusts and the presumption of advancement. 
But at several points at which matters of principle are currently under 
debate the treatment is either too cautious or too brief to allow the reader to 
appreciate the real issues in dispute. For instance, the new infraction of 
equity’s requirement of completion or consideration to constitute a trust, which 
is implicit in Buckley J's application of the rule in Strong v. Bird by analogy 
to the facts of Re Ralls Wil Trusts ((1968] 8 All E.R. 940), receives less 
attention than it deserves. The doctrinal nature of the secret trust also 
receives somewhat constricted treatment; but perhaps that is inevitable ‘from 
an author who is prepared to accept that the magic formula “ the trust arises 
dehors the will,” has some real meaning. This avoids any need to. discuss 
whether it is Justfiable to sidestep the policy of the Wills Act, a. 9, in the 
interests of secrecy. There is no attempt to explain what is at stake in 
regarding the constructive trust as substantive or as remedial. In line with 
this, the chapter on constructive trusts makes no reference to the duty of a 
fiduciary not to make a profit; the matter is dealt with only under the duties 
of trustees. There Js no discussion of the extent to which a proprietary 
remedy is avaflable to recover such’a profit Indeed, while the distinction 
between implied and constructive trusts is drawn when classifying trusts, it is 
not always made clear to which category the examples of each belong. 

There are other relatively minor matters of law on which one might take 
issue with the author but it would create a false impression of the author’s very 
considerable achievement to carp at length on isolated points of doubt or 
‘difference. The real limitation of the book lies not in its analysis of legal 
principles but in its failure to provide adequate background material which 
would help the student to understand the kinds of transaction about which he 
has to learn, and to help him to evaluate the conflicts of policy which the law 
ts secking to resolve. In the opening chapter there is a brief attempt to 
indicate some of the multifarious uses of the trust at the present day, takiig 
as 2-particular instance the unit trust. But otherwise this sort of descriptive 
material rarely occurs. For instance, the description of trustees’ statutory 

of investment lists the categories of security tncluded in the various 
ranges laid down in the Trustee Investmént Act 1961, but tt 1s simply assumed 
that the reader appreciates such vital matters as the value of the new power 
to invest in safe equities, and the reason why certain nerrower range invest- 
ments do not require advice. One can hasard-that:a large proportion of the 


228 THE MODEREN LAW REVIEW Vou 81 


next generation of law students who use this book are going solemnly to 
learn this list by rote without any clear appreciation of its significance. The 
samo might be said of the administrative powers and duties of the Charity 
Commissioners and charity trustees. The legal provisions of the Charities Act 
1960, are duly set out and will no doubt be learnt parrot-fashion when a 
question on the subject is expected in an examination. But there is very little 
which would suggest to the student why it is that when the legislature has 
tmtervened in the area of private charity it-has generally been to secure more 
efficient and useful administration of charitable funds. The important review 
of the practical problems of the administration of charities in the Nathan 
Report gets only an occasional glance. A good deal about the operation of the 
legal provisions resulting from that Report can be gathered from the Annual 
Reports of the Charity Commissioners. These go unmentioned. In both the 
definition of charitable purposes and in matters of administration, the issues 
of policy increasingly involve the interrelation of private and public welfare 
organisations. Yet the reader unaware of the problems would find little in 
this book to direct his attention to them If he starts reading the chapter on 
charitable trusts, instead of any attempt to assess the social significance of 
organisations that are legal charities, he is at once embroiled tin the 
judicial interpretation of that grudging concession to practicalities, the Charit- 
able Trusts (Validation) Act 1954. w 

In other words, Professor Pettit has provided a textbook that gives a clear 
and well-ordered account of materials currently considered to be the proper 
fodder for the embryo conveyancer and Chancery practttioner. He has 
contributed little that will heip the student to see the functional importance 
of the law he is obliged to study. Capturing the attention of the present- 
day student, who frequently lacks any business or practical legal experience, 
is a special problem of the property law teacher. In the law of trusts the 
general principles are often derived from legal decislons upon atypical or 
recondite transactions. It is essential that the teacher should do what he 
can to make his student awere of the practical uses and problems of the 
trust concept. Nor can a textbook writer fairly pass the burden onto the 
shoulders of individual teachers. For one thing there are the many students 
who take correspondence courses; for another, there must be a certain pro- 
portion of teachers who stick grimly to what knowledge they themselves can 
glean from the legal texts. It would not take a great deal of extra space for 
Professor Pettit in his second edition to add a useful amount of practical 
description to his lengthy legal analysis. It would be most welcome; for 
certainly his book exhibits the sort of staying power that ought to keep it 
among the pacemakers on the track for some time to come. 


W. R. Coawisx. 


Tue Sours AFRICAN Law or Trusts. By A. M. Honoré. [South 
Africa: Juta & Co.; London: Sweet & Maxwell. 1966. li 
and 512 pp. £9 12s. net.] 


Tue institution of the trust was introduced into South Africa by the British 
settlers in the Cape in the early nineteenth century, but although in this sense 
the South African trust concept finds its origins tn English law it is a mistake 
to suppose it is closely modelled on our own system. In the very broadest 
sense it may be, but the variations between the English. and South African 
trust are so considerable as to make it certain that anyone who has a 
preconceived notion of their similarity will be trapped into some dreadful 
mistakes. The reason the two institutions have developed so dissimilarly is 
substantially the result of the Roman-Dutch influence on the South African 
law of trusts and also in part the fact that South Africa never wholeheartedly 
accepted the: English influence as entirely es other settlements. Suffice to say 
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that, although there are obvious Engish and Roman-Dutch influences, the 
South African trust has become a unique institution with some remarkable 
characteristics. 

Under South African law a trust can be created only by an actual transfer 
of assets or by a binding obligation to transfer. It cannot be created by a 
declaration of trust [Honsoré, pp. 99-100]. Although it is common for the 
asscts to be transferred to the trustee or for the creator of the trust to bind 
himself to transfer the assets to the trustee, it is possible for the ownership of 
assets to be vested in the beneficiary. The so-called berwiad trust is discussed 
by Mr. Honoré at pp. 191-192. The nearest analogy to this in English lew 
would be the procedure under the Settled Land Act, but even here the tempta- 
tion is to over-stress the similarity. There is some similarity to English law in 
that the founder of the trust may be the beneficlary and the trustee may also 
be a beneficiary, but the trustee cannot be a sole beneficlary. 

Perhaps the most striking difference between the two laws is that the 
beneficiary under South African law where the trustee owns the trust assets 
is in a far less privileged position than he is in English Law. He has no 
right to the trust property to the exclusion of other creditors in the event of 
the trustee’s bankruptcy. There is no concept of equitable ownership of the 
sssets and no right to trace them He is in fact like any other unsecured 
creditor. The peculiar distinction between legal and equitable estates which is 
so fruitful in English law has no application in the South African law of 
trusts. Indeed the beneficiary in some respects is worse off than an unsecured 
creditor. Apart from statutory exceptions and registered trusts of tmmovables, 
there is no segregation of the trust and private assets of the trustee so far as 


execute against the trust property and the trustee’s private assets the trust 
creditors must sue “the trustee in his capacity as trustee and are confined to 
executing against the trust property. Only if the trustee has been guilty of a 
personal default such as a breach of trust, may the beneficiary sue him in his 
personal capacity,” [see Honoré, p. 19 and pp. 885 st seg.) Since he cannot 
normally trace trust property the beneficlary’s remedy against a third party 
who ecquires trust property with notice that the acquisition is in breach of 
trust is likely to be in delict [Honoré, p. 890]. However this relative disadvan- 
tage of the beneficiary is considerably less when the trust property is vested 
in him under a bewind trust. Where ownership of the property is vested in the 
beneficiary he can generally vindicate it It may well be that English law does 
go too far in the protection of the beneficiary and the South African rules are 
a healthy reaction against them, particularly when tt is borne in mind that the 
beneficiary is more specifically protected against the trustees insolvency in 
the case of registered trusts of immovables, other registered trusts where the 
trustee is a financial institution, and the trust accounts of attorneys. 

An unsatisfactory feature of South African law is the absence of the 
institution of joint tenancy. The trustee’s rights pass to his executor, though 
his heirs and legetees have no claim. The executor then must needs transfer 
them to the surviving or new trustees [Honoré, pp. 16-17]. 

Linguistic confusion awaits the English student of South African law. The 
English “administrator” would be called an executor in South African law 
(more specifically he is an executor dative as distinct from an executor testa- 
mentary). The South African “administrator” corresponds more to our 
trustee. 

There is no resulting trust in South African law, instead, in cases where we 
have conceived of the resulting trust as a corrective institution, in South 
African law a personal remedy of the condictio will frequently lie to prevent 
the unjust enrichment. The influence of Roman law is striking here. The 
proper remedy against the trustee to recover surplus funds undisposed of 
under the trust is the condictio sins causa. To recover trust funds in the 
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event of a failure of the consideration for the trust it is the condtotio ob rom 
dati, Where the purpose of the trust is unlawful the remedy, if any, will be 
the condictio ob turpem causom or the condictio ob imustom cousam. 

Great credit is owed to the author for picking his way through a confusing 
and involved subject with great clarity and intelligence. The English reader 
who comes to the book with knowledge of the English law of trusts may find 
things strange intially but with reasonable diligence he should be able to 
thread his way through the subject with this book. Within its compass is a 
wealth of knowledge and a deal of scholarship. The author is not afraid to be 
critical of South African law (the use of discretionary trusts to evade estate 
duty is one area of criticism which might sound familiar to the English reader) 
or to comment where he finds it superior to English law. He himself is well 
qualified to take comparative points and does so to advantage. 

The book ig well written and nicely produced and the reviewer has few 
criticisms to offer. The alphabetical list of statutes is not as good as a 
chronological list At p. 9 the author refers to the donations tax of 1955. A 
footnote refers to ‘Act 48 of 1955, Part VI. To check for further references 
for this one cannot run chronologically through the statute list but must pick 
out and dismiss the Estate Duty Act 1955 [p. xlt], it is misprinted “1945” on 
page xliii, and eventually find the Income Tax Act 1955 [p. xliv]. 

There are a small number of misprints among the references and occasion- 
ally the sub-headings are confusing. Thus § 29 titled “ Trust and Debt” refers 
to an overlap between that section and the preceding one, “ since mendate and 
agency give rise to a relationship of debtor and creditor.”” In fact the 
comparison of trusts with mandate and agency is not the previous § 28, “ Com- 
petence to dispose for estate duty purposes.” The discussion of the subject 
covers the previous twelve sections, §§ 16-28. 

An interesting aspect of the book is the inclusion of separate chapters on 
Taxation of Trusts, Trusts in the Conflict of Laws and: Unit Trusts, matters 
which are thinly dealt with in most English books. 

J. A. Amprews. 


Aw Inrropuction To Encisa Canon Law. By E. Gantu Moone. 
| odin Clarendon Law Series. 1967. xv and 176 pp. 
including index). 28s. net. | 


Mosr lawyers not actively Involved in the life of the Church of England will 
have little more than a general familiarity with the legal structure of the 
Established Church even though, as such, it is part of the law of England. 
‘Except in so far as it impinges on constitutional law and real’ property, 
' English Canon Law remains one of the more abstruse specialisms. This latest 
addition to the Clarendon Law Serles will enable churchmen and lawyers to 
acquire an intelligent general grasp of the legal basis for matters of much more 
central importance to the life and mission of the Church of England. Great 
attention is paid to the legal framework ‘established in the sixteenth and 
seventeenth centuries for Anglican doctrine and worship. There are also chap- 
ters on the law of eccleslastical property and persons, as well as on the old 
and the new legislative and Judicial institutions which, in true English fashion, 
co-exist In harmony. 

Although -many aspects of English Canon ‘Law have been overhauled tn the 
last forty years by the Measures of the Church Assembly, perhaps the most 
interesting development for lawyers is the new system of courts to try theo- 
logical offences which was set up by the Ecclesiastica] Jurisdiction Measure 
. 1968. Thila created, the Court of Ecclesiastical Causes Reserved as a new 
court of trial (instead of the Consistory Court) with an appeal to a Commission 
ot Review appointed by-the Crown instead of the usual. appeal to the Court of 
Arches (or to the Chancery. Court of -York) with + final appeal to the Judicial 
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Committee of the Privy Council. These new courts are composed of a carefully 
balanced blend of bishops and communicant judges assisted, in the case of the 
Court of Ecclesiastical Ceuses Reserved, by eminent theologians and ltturgi- 
alogists. The old structure of consistory court, provincial court, and Privy 
Council is, of course, retained for pure conduct cases involving charges against 
morals or discipline, but any ecclesiastical offence involving a point of doctrine, 
ritual or ceremonial is now excluded from the jurisdiction of the ordinary 
ecclesiastical courts. Under the Ecclesiastical Jurisdiction Measure 1968, there 
has been a less sweeping change in the civil (or “feculty”) jurisdiction in 
ecclesiastical causes. While the consistory court keeps its first instance 
Jurisdiction unimpaired, on appeal the same distinction is again made between 
ordinary disputes and those involving doctrine, ritual and ceremonial. These 
latter cases go to the new Court of Ecclesiastical Causes Reserved, with a 
possible further appeal to a Commission of Review, in place of the traditional 
hierarchy of provincial court and Privy Council. This latter is still kept for 
ordinary faculty cases. 

With irenic sympathy and inward understanding, Mr. Moore examines the 
unfortunate conflicts between High and Low Churchmen which have brought 
about this change in legal. machinery. The spate of. litigation about liturgical 
practices which followed upon the Oxford Movement and the Evangelical 
revival in the nineteenth century has continued into this century. He traces 
the historical and theological reasons for this unhappy struggle which 
threatened the Anglican settlement. He notes that judges in the Privy Council 
were for the most part far from High and were often deficient in liturgical 
and theological scholarship. This resulted in a series of inconsistent and 
unsatisfactory decisions in cases where High Churchmen were always on the 
defensive. The end result of these unedifying proceedings was one of general 
embarrassment and a tacit understanding on all sides to ignore the law 
entirely. There is a clear parallel here to other areas of English life where, 
through bitter experience, it was found either that the courts were best avoided 
altogether (as in industrial law) or that a new system of spectalised tribunals 
had to be created to by-pass the courts (as in administrative law). The 
Church of England has now gone through both these phases. . 

The author, while accepting the need to place theological and liturgical 
disputes in more specialised hands, is somewhat critical of the top-heavy and 
unwieldy machinery which the Ecclesiastica] Jurisdiction Measure has created. 
This is particularly the case in “criminal” proceedings before the new courts. 
There are two stages of preliminary investigation, first by the diocesan bishop 
and then before a very weighty Committee, before a complaint can ever reach 
the Court of Ecclesiastical Causes Reserved for trial Even if this Committee 
finds that there is a prima facie case against the accused cleric,? it may sul 
decide to dismiss the case elther because the offence charged is too trivial to 
warrant further proceedings, or because there are extenuating circumstances, 
or because further proceedings are not thought to be in the interests of the 
Church of England. The author observes a little acidly that the last-mentioned 
ground is “a novel provision in legal proceedings.” If a case goes through all 
the possible stages it will occupy in a judicial capacity the following important 
and busy men: six diocesan bishops, three Jaw lords, two judges of Supreme 
Court standing, two diocesan chancellors, not to mention the theological and 
liturgical assessors and the bishop who first considered the complaint. After 
-all this the maximum penalty which may be imposed is a monition, which is 
. defined as an order to do or not to do a specified act. The author does not 
tell us what happens if the order is not obeyed, but these new courts have no 
power to impose the more serious ecclesiastical penalties (deprivation or other 


ge ceri tag aca weal two members of the Lower Houses of 
Convoca in the Province and two diocesan chancellors). i 


' 2 It is no longer the practice to proceed against laymen: mon -Dhe ony ee 
: penalty against rR ona Ne day a f 
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lesser forms of disqualification) which are available to the consistory court in 
ordinary conduct cases. It is consequently very difficult not to agree with him 
that this elaborate structure with tts formidable array of judicial and episcopal 
personnel provides “a very heavy sledge hammer to crack a possibly tnsignifi- 
cant nut.” Mr. Moore goes so far as to doubt whether any attempt will be 
made to use the new procedure “ more than the one time necessary to convince 
even its authors of its unserviceability for many of the purposes for which it 
was designed.” He tells us that he made many criticisms of the new system, 
during the debates on-the 1968 Measure in the Church Assembly, some of which 
were accepted. Those rejected he now repeats, leaving the reader to judge of 
their validity. These criticisms notwithstanding, the desire of churchmen to 
avoid a repetition of the ritual prosecutions of the nineteenth century and their 
dislike of the decisions on such questions made by the Judicial Committee 
clearly Justify the new system, as the author admits. Thus nether the Court 
of Eccleslastical Causes Reserved nor the Commission of Review is to be 
bound by any past Privy Council decision on matters of doctrine, ritual or 
ceremonial, Even if the new machinery is somewhat clumsy and expensive, it 
may still, despite these defects, serve its main object of making litigation on 
such matters a last resort reserved for a flagrant outrage upon the tolerance 
of the most tolerant of Churches. The partisan and fenatical may be able to 
raise points of doctrine and liturgy in faculty proceedings, but as these are 
civil they entail no penalty for the Incumbent. Moreover, the result of an 
appeal will be heard by those more attuned to the mind of the Church than the 
Judicial Committee has shown itself to be. 

It would be dificult to imagine anyone better qualified to write an intro- 
duction to English Canon Law than the learned author of this well-justified 
addition to the Clarendon Law Series. It is written in a style at once lucid, 
elegant and lapidary. Mr. Moore displays a fine sense of irony when the 
occasion demands, but he is more usually irenic in touching upon the contro- 
versia] areas of doctrine and worship in the Church of England. Although on 
any point of doubt he gives his opinion as to the probable legal position, he 
succeeds, so far as an outsider can judge, in fulfilling a promise in the preface 
“to present controversial matters factually and impartially.” He maintains a 
proper lawyerly detachment from the heat of theological debate. - 

It is perhaps his deep love of his own communion which leads the author 
to depart a little from these high standards in the chapter on “ Dispensation” 
He expresses the view that on the matter of divorce, the Orthodox Church 
comes “perilously near” to departing from the divine law, and then implies 
that in the Roman Church the Papacy has made & regular practice of so doing. 
At least as a gesture to cecumeniam, it could have been conceded that there can 
be more than one view as to what the precepts of the divine lew entail A 
more usual and justifiable charge against the contemporary Roman Church is 
that it overstates the immutable and eternal element in the moral law. Would 
that both the Anglican and Roman Churches could add the useful Orthodox 
notion of d&xovoula to thelr canonical systems. 

The text and footnotes appear to-be remarkably free from typographical or 
other errors. The only misprints that the reviewer could spot were one in a 
footnote cross-reference on page 185 and the others as to the date of the 
Ecclesiastical Jurisdiction Measure, 1968 (No. 1), which is wrongly dated 
“1964” on page 181, page 185 and again on page 187, but nowhere else. 

l A. J. Borr. 


Das MINDERHEITSVOTUM DES ÜPERSTAMMTEN RICHTERS. By WoLrr- 
Gane Hrypre. [Bielefeld: Verlag Ernst und Werner Gieseking. 
1966. 174 pp. DM27.] 


Tres interesting and well-written monograph on dissenting judgments is 
topical in this country. As'the author was able to note before’ going to 
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press, lest year witnessed a relevant reform MJBreaktng with a tradition 
going back at least to the seventeenth century and reaffirmed in 1878, after 
a disclosure of dissent by Kelly C.B.! the Judicial Committee of the Privy 
Council introduced the possibility of expressing dissenting opinions. More- 
over, the practice is closely related to the problems of the legal profession 
and the judges’ attitude to legislation, now again under public discussion. 

In this book the author describes in detail the practice in the common 
law countries and in Germany, and the literature on the subject He also 
contributes many interesting observations on the practice in other countries, 
ranging from the strict slngle-Judgment principle over the secretly or 
confidentially filed dissenting opinion to the public discussion of the verdict. 

A valuable result of the author’s historical research is the finding that 
the German tradition of the anonymous single judgment is not nearly as 
old or unchallenged as commonly supposed. Before the foundation of the 
German Empire in 1871 the practice of disclosing dissent, though not neces 
sarily in open court, was esteblished in south Germany, particularly in 
democratic Baden. It was Prussia’s influence that led to the single Judgment 
becoming the German norm—and the forces for and against were pretty 
evenly matched; the material Reichstag committee vote in favour of the 
single Judgment showed a majority of only one. 

When, after 1945, the courts were again debated in the Federal German 
Parliament the struggle for dissenting Judgments was resumed, but—with an 
exception relating to the Constitutional Court—the wave in favour broke on 
the rock of the by then firmly established tradition—some eighty years, 
compared with many hundred years in England. 

Possibly, although the author does not sey so, the opponents were loath 
to adopt the practice of the countries of the victors, a consideration that 
did not deter Japan, which, according to the author, after the war exchanged 
the German practice adopted in the nineteenth century for that of the U.S.A. 
The main argument against the dissenting Judgments in Germany is that they 
are calculated to impair the authority of the court. It is interesting to note ? 
that the single-opinion rule of the Judicial Committee was supported mainly on 
the ground that it adds moral weight to a tribunal which must give the law 
to many different races in various stages of civilisation. Possibly the change 
in 1966 was prompted by the progress of the colonies to independence, which 
is Incompatible with the old paternalistic approach, and called for a uniform 
court practice at home and for the Commonwealth. 

The author is clearly in favour of the common law practice, that is, of 
dissenting judgments and of concurring Judgments arrived at by different 
reasoning. After reviewing a few well-chosen English cases he finds that this 


1 Holdsworth, A History of Enghsk Law, Vol. 1, p. 519; Vol. 15, p. 488. 
The Order in Council of February 4, 1878 (0.0. 598), a photostat co which 
Sia) erlent waa by scarier of ihe Recistrar of tha Privy 
Council, refers in the preamble to, among other things, ‘' certain Orders to be 
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ma o er an w the perticular voices and opinions went.’ ’’ It is then 
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be strictly adhered to, , and observed, in all & , c@uses, Or 
matters referred by Her jesty to the Judicial Commi of the Privy 
Council, or to any other Committee or Assembly of the Privy Counci, and 
that no disclosure be made tou the matters treated of in il, and no 
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dsworth, loo. ott., p. 519, quoting Selborne, Judioial Procedure, pp. 54-68. 
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practice has promoted the evolution of the law and lcd to a fairer interpreta- 
ton of statute-law—an opinion that will surprise some English critics of 
the English judiciary. On the other hand, the author might have mentioned 
that even under the single-Judgment principle German judges have found it 
possible to create new rules, some of them bold and far-reaching and some- 
times calculated to impair the foreseeability of the result of litigation. Nor 
did the author indicate that the veil of secrecy regarding opinions of judges 
can be lifted. This was done in a curious fashion in a recent Judgment of 
the Hamburg Court of Appeal? It rejects a certain interpretation of a 
provision of the commercial code and continues: “To the extent to which 
the chairman of this division of the Court, ‘in his commentary on German 
shipping law, had upheld this view to the contrary it is hereby expressly 
withdrawn.” The decision goes on to refer expresaly to the commentary by 
Senatsprdsident Gramm. 
_ While there can be no doubt that the common law practice of concurring 
judgments based on different reasoning enlivens the law and leads to some 
Judges becoming respected public figures, thus enhancing general respect 
for the law, it has at least one consequence that is not wholly advantageous, 
another point which the author does not make. Where the majority or all 
members of the court decide for one party for different reasons the ratio 
decidendi may be impossible to discover, so that the value of the case as a 
precedent is reduced and the law remains uncertaln. Two House of Lords 
decisions, for instance, bear this out: Bell v. Lever Brothersi and Swisse 
Atlantique v. Rotterdamsche Kolen Oentrale.© The difficulty of discovering 
the ratio of such decisions actually contributes to a weakening of the principle 
of precedents, which some may consider not entirely harmful 

Where he talks about precedents the author would seem to make too much 
of the distinction between the interpretation of statute-law and jfudge-made 
law. In England, in particular where legislative draftsemanship is often open 
to severe criticism, the practice of separate judgments is calculated to promote 
the understanding equally of common law and statute-law. Their interpreta- 
tion requires an equal degree of creativeness. The explanation of slatutes, 
in particular, ts assisted by the non-stereotyped, often literary and felicitous 
mode of expression of some eminent judges, which is stimulated by the 
preservation of their individuality and recognised by the inclusion of English 
Judgments in anthologies of English prose. BlomCooper’s The Law as 
TAterature and The Language and the Law and Megarry's Miscellany-at-Lavw 
are unthinkable where judgments are anonymous. In this connection the 
author might also have brought out a little more strongly the scholarship of 
British and U.S. judgments, which is stimulated by the separate opinion 
practice.® 

_ This practice can bear fruit only where judges are of a high calibre—a 
consideration not without its bearing on Germany, where the more important 
civil cases are tried by three judges, who are career Judges appointed at a 
comparatively early age without previous experience. 

O. C. Gras. 


Tue PROCEDURAL STATUS, OF THE INDIVIDUAL BEFORE INTERNATIONAL 
AND SUPRANATIONAL TRIBUNALS. By W. PauL Gormaury. [The 
Hague: Nijhof. 1966. 206 pp.] 


Tuts book is a further contribution to the extensive literature on the inter- 
national protection of human rights. It is often said that for such protection 


3 (December 10, 1064.) Monateschrift für Deutsohes Rooht, Vol. 19, p. 210. 
4 TA A.O. 161. 

5 |1988] 2 All E.R. 61. 

e especially E. J. Cohn, in Festsohrift Frits Schuls (1951), pp. 815, 816. 
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to be effective an individual must have the capacity to sue. The author, who 
is Associate Professor of Law at the University of Tulsa in Oklahoma, seeks 
to show that the view that states alone are the subjects of international law, 
with the corollary that individuals are mere “objects,” can no longer be 
sustained and that the individual bas now emerged as a subject of international 
law. He supports his discussion of this rather sterile controversy with an 
account of recent developments in the Council of Europe, the European 
Economic Community and the United Nations. In spite of the many and 
varied deficiencies in thelr procedural arrangements for the protection of the 
individual, he suggests that there is suficient evidence to show that the 
individual is what he calls a “procedural subject” of tnternational law. The 
arguments are not always convincing. The author sometimes gives the impres- 
sion of trying to establish his propositions by constant reiteration and by the 
use of unnecessary italics. His basic assumption that the protection of human 
rights depends on the capacity to sue may well be doubted. His conclusion 
that the individual is a procedural subject of international law is also open to 
question. Even under the Buropean Convention of Human Rights where the 
protection of human rights has been taken furthest, the Individual has no direct 
right of action but only the much more limited right of petition. His principal 
recommendation, that the International Court of Justice be open to Individuals 
and to non-govermental groups, regional organisations “and even the United 
Nations,” may seem rather unrealistic, yet this is perheps one branch of 
international law where realism may be out of place, and where the idealism of 
writers such as Lauterpacht is beginning to show results. 
Frawois Jacoss. 


Dirt REICHTE UND FREDBEITEN DER EUROPÄISCHEN MENSCHENRECHTS- 
KONVENTION. By Kanu Joser Parrscu. [Berlin: Duncker & 
Humblot. 1966. 268 pp. DM.86.] 


THis is a most valuable addition to the rapidly growing literature on the 
European Convention for the Protection of Human Rights. The learned author, 
Professor for Public Law at the University of Bonn, has published a book 
which is not only of the highest academic standard and written in a style of 
remarkable clarity and cleanness, but also designed to satisfy the pracHitloner’s 
requirements. 

After an introductory chapter Professor Partsch considers the general 
position of the Convention in international as well as in municipal law. He 
notes without comment that the United Kingdom and the Scandinavian 
countries find it possible to adhere to the Convention without incorporating ft 
into municipal law. Can we be certain that in fact English law complies with 
the terms of the Convention? Does English law, for instance, give full effect 
to Article 8 which, subject to certain exceptions, guarantees the right to respect 
for private life and correspondence? Is the guarantee of property rights, 
created by the Protocol of March 1952, satisfactorily implemented by the law 
of the United Kingdom, including legislation relating to taxation, leasehold 
enfranchisement and so forth? 

The learned author’s third chapter deals with the scope of the Convention 
and its interpretation, particularly its Article 14 proclaiming the important 
principle of non-discrimination. The reader will find a significant point made 
here which recently had to be tested in the practice of the Strasbourg authori- 
Hea. As Professor Partsch explains, the Convention establishes a “ collective 
guarantee” which includes willingness to tolerate “intervention” by anyone 
entitled to complain under the terms of the treaty. It follows that the defence 
based on the right to domestic jurisdiction can be allowed only the most limited 
ambit. 

The principal chapter is the fourth which contains a detafled commentary 
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upon each provision of the Convention. It displays a complete command of 
both the Hterature published in the various member States and the practice of 
the Strasbourg authorities. It also takes due account of the Judicial practice 
in those countries which have conferred the force of municipal law upon the 
Convention. The author has succeeded in clarifying the meaning and effect of 
each human right guaranteed by the Convention. Occasionally he provides his 
reader with references to doubtful cases which have not yet been tested. There 
is room for the impression, however, that in this respect Professor Partsch has 
remained unnecessarily reticent and that his comments would have gained by 
greater attention to past and present State practices and their reconcilability 
with the terms of the Convention. If “everyone has right to liberty and 
security of person” (Article 5), does this preclude the State from withholding 
or withdrawing passports or from imposing financial sacrifices in the event of 
emigration? If “in the determination of his civil rights and obligations... 
everyone is entitled to a fair... hearing” (Article 6), does the rich material 
on denial of Justice yield any guidance on judicial acts which may be held to 
violate the required standard? 

These are only some of the questions which in years to come may have to 
be considered in Strasbourg. In answering them Professor Partsch’s detached 
objectivity and soundness of Judgment heave an important contribution to make. 


F. A. Mase. 


ENTSCHEIDUNGEN DES BUNDESVERFASSUNGSGERICHTS. Herausgege- 
ben von den Mitgliedern des MBundesverfassungsgerichts. 
[Toibingen: J. C. B. Mohr (Paul Siebeck). Vol. 16, 1964, x 
+ 409 pp., Vol. 17, 1965, vi + 420 pp., Vol. 18, 1965, viii 
+ 490 pp., Vol. 19, 1066, ix + 444 pp., Vol. 20, 1967, viii + 
418 . Price: Vol. 16 DM.26; Vols. 17, 18, 19, 20, DM.29 


Tos Federal German Constitutional Court has since its beginnings been 
one of the pillars on which the new democracy in the Federal Republic 
rests. Signs of an approaching trial of strength with forces, who wish to 
reverse the entire development since 1945, are now beginning to appear. 
Exactly as after 1918 the routine work of courts and administrative agencies 
proceeds correctly. But—again as after 1918—cases with a political element 
show only too clearly a new and unwelcome direction of events. It is not 
necessary for the lawyer to go outside the law reports in order to learn which 
way things are moving. The results of all but a few of the German trials of 
war criminals recall similar trials during the Welmar perlod. In a recent 
decision the Federal Supreme Court has held that there is nothing objection- 
able in a former member of the SS sitting as President in a division of a 
Court of Appeal specialising in matters of indemnification to victims of 
Nari persecution! Where such writings on the wall appear, the part of the 
Federal Constitutional Court becomes even more vitel than in more settled 
circumstances. 

Unfortunately the last five volumes of the court’s decisions, and in 
particular the last one, will do little to strengthen the feeling of optimism 
with which outside observers can watch the scene. It is true that the court 
continues to repel energetically the numerous petty infringements of the 
basic rights guaranteed in the country’s constitution and to exercise a 
beneficial influence over ParHaments, administrattve agencies and—iast but 
not least—the inferlor courts. This, however, is routine work—important, 
but not decisive. It is in the great political and in some way sensational cases 
that one cannot help seeing the shadows of Wetmar rising from thelr graves. 

Perhaps the most important among the ceses which the court had to 
deal with tn the last few years was the problem of party finances. It is, no 
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doubt, a typically German problem and requires a few words of explanation 
to non-German readers. The rise of the Nasi party from 1925 to 1988 was 
greatly assisted by the large amounts which German industrialists placed at 
the disposal of the Nast party and its nationalist aHes. The three large 
democratic parties now represented in the Federal Parliament resolved to 
be independent of the power of the private purse. For years therefore 
very large sums of money appeared quite frankly in the Federal budget 
intended to support the work of these parties. These moneys formed a 
major source of thelr income. There was no clear relationship between the 
size of the sums coming from public funds in this way on the one hand and 
the sise or importance, the actual expenses or the other sources of Income of 
the respective parties on the other hand A number of extreme right-wing 
parties, none of whom managed to obtain a seat in the Bonn Parliament— 
including the Neo-Nasi National Democratic Party—epplied to the court 
for a declaration thet this practice was in violation of the Basic Law. They 
recelyed unexpected support in that the Social Democratic Party of Hesse 
filed an application to the same effect. No doubt, the motives of this appH- 
cation, coming es it did from representatives of a party benefiting from the 
moneys, was quite different. It was the kind of Hberalistic purism, which 
In its idealistic lack of understanding of realities, had wrecked the Weimar 
Republic. In any case, one must sympathise with Professor Lelbhok, a 
Judge of the court, who fn an address to the German Association of Teachers 
of Constitutional Law referred to the applicants es an “unholy alliance.” 
The applicants, however, were in the main (though not entirely) successful. 
The court held that the Basic Law did not sanction the payments in question. 
It also held, however, that it was permissible that the disbursements incurred 
by the parties and caused by an actual election campaign, which had been 
conducted in an adequate manner, should be refunded from taxpayers’ money 
(see Vol. 20, p. 56 et seg.). The Judgment posed most difficult problems to 
all the democratic parties. In effect it pleased no one except the extremists. 
The failure of the court to take a clear line one way or the other was 
generally felt to be a sign of weakness. Whether the recent successes of 
the Neo-Nazis are post hoc or propter hoo is open to dispute. 

The decision was accompanied by a painful interlude. Al the different 
applicants moved for the exclusion of Judge Letbhols from the court for the 
purpose of these proceedings on the ground that his somewhat indiscreet 
remarks referred to above had revealed bias. The motion was successful. 
This decision of the court on tts part was heavily criticised by eminent 
academic authorities who considered it as an infringement of the right of 
free speech, which on its part is guaranteed by the Basic Law. The 
discrepancy between the Constitutional Court's attitude to Judge Leibhbols 
on the one hand and the Federal Supreme Court’s approval of the former 
SS man is certainly startling. 

One might perhaps think such scruples to be less well-founded but for 
the most unfortunate “Spiegel?” case. In this case a totally unfounded 
allegation of treason was laid against the editor of this well-known German 
weekly and a number of the members of its staff. The investigation was 
opened by a gigantic search of the premises of the paper and by the selsure 
of its entire voluminous archives. Both included masses of material which 
could not conceivably be of the slightest relevance. It was admittedly conduc- 
ted largely ag a “fishing expedition.” Its result was entirely negative. 
Proceedings were brought before the court for a declaration that the attach- 
ment of the editor and the other journalists as well as the orders for search 
and seizure were infringing a number of rules of the Basic Law as well as the 
principle of the rule of law itself. This application was unsuccessful. But 
it clearly had the support of a very substantial minority within the court 
In German courts dissenting votes are not published. The public hears merely 
the voice of the majority. In this case, however, the minority was strong 
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enough to secure that at least its arguments should be presented. One part 
of the decision therefore sets out the views of those who held that the Basic 
Law had been infringed. This is followed by a statement of the reasons 
against this view. In neither case are we told the names of the judges 
supporting one or the other opinion. It is this aspect which tends to turn 
the open disagreement within the court into a conspicuous source of weakness. 
What is worse is that some of the arguments supporting the majority votum 
have a desperate similarity to the kind of considerations which the late and 
in this respect unlamented Reichsgericht used in some of its spectacular 
political decisions during the perlod which led to the disaster of 1988. What 
is, however, perhaps the most significant aspect of the matter is that those 
who were responsible for proceedings which nearly half the members of 
the Constitutional Court thought highly objectonable were themselves judges 
and state prosecutors at the Supreme Federal Court, ie., personalities working 
at the highest level of the Federal German administration of justice. 

Judge Leibhols, writing in Poktics and Law (1965) at page 881, has sald 
that the constitutional courts derive thelr force not only from the law, but 
also from the “confidence in their activity shown by the people” Viewing 
the developments of the last few years one may well ask with some measure 
of anxiety whether the Federal ConstituHonal Court will preserve this 
confidence and—perhaps even more—what sort of people it will be whose 
confidence will matter. 

E. J. Comm. 


Rusu to JupaMext. By Manx Lane. [London: The Bodley 
Head. 1966. 478 pp. (with Index). 42s, net.] 


Wuewoce the title? Defending Hadfield on a charge of attempting to kill 
George III, Thomas Erskine spoke the memorable words: 


“An attack upon the king is considered to be parricide against the state, 
and the jury and the witnesses, and even the Judges, are the children. It 
is fit, on that account, that there should be a solemn pause before we rush 
to Judgment.” 


The Presidents Commission on the Kennedy assassination was established 
on November 29, ‘1968, seven days after the deed. There were eight members 
and their attendance at the fifty-one sessions over a period of seven months 
was less than perfect: one attended five sessions, another sixteen—although 
the chairman, Chief Justice Warren, “scarcely ever failed,” as Professor 
Trevor-Roper notes in his tmtroduction to Mr. Lane’s book. When the 
Report was presented to the President on September 24, 1964, it attracted 
much praise: fairly characteristic was the assertion of a respected commen- 
tator, Mr. Harrison E. Salisbury, that no material question concerning Presi- 
dent Kennedy’s death now remained unanswered. 

But there were dissenting volces. Mr. Lane is an American lawyer of 
great ability, and the mother of the reputed assassin engaged him to represent 
her son’s interests before the Commission. The Commissidn, however, did not 
‘agree and it selected as protector of Oswald’s interests Mr. Walter Cralg, 
President of the American Bar Association. According to the official record, 
Mr. Craig attended only two sessions and spoke littl. “A good defence 
attorney could take me apart,” one witness told the Commission—but Mr. 
Craig was not present. Indeed, he denied that he was there as counsel for 
the alleged assassin. That seems right because the Report states that he had 
been requested “to participate in the investigation and to advise the Commis- 
sion whether m his opinion the proceedings conformed to the basic principles 
of American justice.” 

A yeer before, the Supreme-Court decided the great case of Gideon v. 
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Wainwright, 872 U.S. 385 and held that the Sixth Amendment to the Constitu- 
tion guaranteed to an accused the right to be represented by counsel. Mr. 
Lane may be extravagant in his assertion that “the denial of counsel to the 
deceased was an act both unprecedented and unfair,” but it does appear that 
had there been cross-examination of witnesses the evidence of some of whom 
was elictted by leading questions put by Commission counsel the testing of 
that evidence would have been more effective. Cross-examination might well 
have resulted in a more satisfactory finding as to the circumstances in which 
the rifle found on the sixth floor of the Book Depository Building was 
described initially as a 7-65 German Mauser—and so described by one of the 
finders, Deputy Constable Weituman, who had some knowledge of firearms. 
Although Mr. Lane was permitted to examine the alleged assassination weapon 
when he testified before the Commission, Weitzman was not and was not 
asked the question whether the weapon produced was the weapon which he had 
found. The mistake, if such it was, is the odder because clearly stamped on 
the weapon produced before the Commission were the words “MADE 
ITALY,” end “CAL 6:5.” The Dallas authorities told the press the same 
day that it was a 7-65 German Mauser and District Attorney Wade repeated 
this at a televised press conference. According to Mr. Lane, Welteman was 
not allowed to examine the flrearm when he testified before the Commission. 
The other finder was Deputy Sheriff Boone and he also described the weapon 
as a 7-65 Mauser: he was shown the weapon (a Mannlicher-Carcano rifle) 
in the Commisalon’s possession but he was unable to identify it as that which 
he and Weitzman had found. 

An important aspect of the matter was the opinion of those in or near 
the Book Depository as to the direction from which the shots came. The great 
majority of the statements taken from those witnesses do not contain their 
opinion, but many of them said that the shots came from what was variously 
described as a knoll, underpass or viaduct near railway tracks on the west of 
the building. Six witnesses standing on the steps of the building almost 
directly under the window from which Oswald allegedly fired said they 
believed the shots came from the west. Their testimony is not referred to in 
the Report (though it can be found m Volumes II, VI and XXII of the 
Rvidence). 

Only one witness identified Oswald as the man who fired the rifle. ‘This 
was Howard L. Brennan. He testified that the man was standing at the 
window. The Report says that “most probably” he was either altting or 
kneeling. Brennan told the Commission that after the President had passed 
his position he heard a crack that he thought positively was a motor-cycle 
backfire. Then, he said, something—nelther described nor defined, notes Mr. 
Lane—made htm think a firecracker was being thrown from the building, 
and he “glanced up” at the sixth-floor window and saw a man. Parts of 
Brennan’s account of what happened after the shots are contradicted by other 
evidence, including that of the Secret Service chief m Dallas, Forrest V. 
Sorrels. Brennan declined to make a positive identtfication of Oswald when 
he first saw him in the police lineup. More difficulty arlses from the evidence 
of Arnold Rowland: he saw a man with a rifle on the south-west corner 
window of the sixth floor (and a middle-aged Negro “hanging out” of the 
south-east corner window shortly before the shooting), whereas the Commis- 
sion places Oswald at the south-east corner window. 

The Report concluded that the same bullet which killed the President also 
struck Governor Connally. The Governor and his wife flatly disagreed, and 
in a detailed examination of the celebrated pictures taken by the bystander 
Zapruder Life International (November 28, 1966, after the publication of 
Mr. Lane’s book) considered that the Commission’s conclusion was a matter 
of reasonable doubt 

And so, on the essentlals—attribution of blame, especially—of the whole 
case as found by the Commission concludes Mr. Lane. The affair has been 
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one of contention and Mr. Lane has laboured with great diligence to formulate 
his criticisms of the Commission. 
Fromewcs O’Dowoouue. 


THe Law or TESTATE AND INTESTATE Succession IN Guana. By 
Mr. Justice N. A. OLLENNU. Law in Africa Series. Number 
16. [London: Sweet & Maxwell; : African Universities 
Press. 1966. xxvii and 882 pp. (with index). Hard bound 
£4 48. net. Paper bound £2 5s. net.] 


A sTaaiGHtronwarp account, in authoritative terms, primarily directed at 
the student in a Ghanaian law training course, Mr. Justice Ollennu’s account 
of the complicated pattern of conflicting tribal and religious systems of 
succession and family lew operating in Ghana will delight the anthropologist 
and mystify the lawyer. Without venturing to criticise the author’s state- 
ments, note should be taken of the fact that it is rare to find unanimity among 
the tribal elders on any matter of tribal customary Jaw; it will be surprising 
indeed if this work goes long unchallenged. 

Even to any outsider, the juxtaposition of the statement that the 
matrilineal family may provide for guardianship of the children of a deceased 
son (pp. 141-142) with that tn the next chapter, that the paternal family has 
no relationship with the children under matrilineal custom (p. 144), will be 
seen as clear signs, of some uncertainty. The impression is of some sort of 
action photograph, the Hnes blurred in sectors of rapid movement. We may 
wonder whether the systems are converging or diverging, but must see them as 
changing. 

This pattern of patrilineal and matrilineal tribal laws, overlaid with 
Muslim and Christian imported religious laws, can be compared with other 
parts of Africa. It suggests interesting conflict situations. Who tnherits 
from the child of matrilineal mother and patrilineal father, or of patrilincal 
mother and matrilineal father? Can a wifes or child’s rights be displaced 
by a man’s conversion to Islam? But this book treats Ghana largely as if 
the situation were unique, and even tends to play down the internal conflict 
of laws. The non-Ghanaian lawyer will find it opens up interesting fields for 
speculation, but does not chart any particular path to follow. 


P. J. Sonor. 


Tar Law or EVIDENCE w NIGERIA. T. AKOLA AGUDA. Law 

in Africa Series: Number 22. don: Sweet & Maxwell; 

: African Universities Press. 1966. xxx and 820 and 

(appendix and index) 88 pp. Hard bound £4 10s. net. Paper 
bound £2 ðs. net. | 


Oxz of the tribulations of the expatriate colonial magistrate was to see 
many days hard work overturned on a slip in the drafting of a charge, or the 
admission of evidence. The strange wording of a code purportedly embodying 
English law, interpreted by an uncatslogued mass of local cases, put him et a 
grave disadvantage against an experienced and astute local practitioner. 
He would have given a lot for the use of a work like this, on the local law, 
based on the local cases. It would also have saved much time and money. If 
anyone suspects your reviewer of persecution mania, let him glance at the 
list of cases in this book, and compere it with, for instance MoWeil and Rains 
in the same series. The efforts of publishers and author in this dificult field 
should be appreciated by all concerned. 

P. J. Sonor. 


THE 


MODERN LAW REVIEW 


Volume 31 May 1968 No. 3 








GOVERNMENT CONTRACTS: A STUDY OF 
METHODS OF CONTRACTING 


THe purpose of this article is the examination of the principal types 
of contract employed by agencies of the central Government in the 
procurement of goods or services. Although such contracts are in 
principle governed by the ordinary law of contract,’ the scale of 
Government procurement has led to the emergence of special devices 
and techniques in contracting, of which the function is to safeguard 
the public interest while assuring adequate reward for the con- 
tractor. The identity between the interests of Government and the 
public interest invests the study of Government contracts with a 
special importance. 

It is doubtless true that most contracts of Government depart- 


prices. But the Government also places many major contracts 
for the development or production of highly specialised equipment, 
and for equally specialised construction, repair, maintenance or 
other work, in which considerable expenditure of public money is 
involved. These Government contracts, by means of which many 
of the community’s needs are satisfied, cannot be equated with 
ordinary commercial contracts, concluded between parties at arm’s 
length and with an exclusive view to immediate or eventual profit 
for both parties. The contractors to the Government seek profit, 
but they are also carrying out a public function in supplying the 
requirements of the state.” It may be thought that the conditions 


1 Mitchell, The Contracts of Public Authorities, pp. 5-6, 22-25, 226 et seq. and 
passim. Nevertheless, there is a need for the ment of legal principles 
sapec!ally applicable to Government contracts, w will be appropriate to 
the unique relationship existing between the Government and i major 
contractors. 
Ci the observations of Mr. Houghton, member for Sowerby, in a debate in 
the Honse of Commons on December 11, 1068: ‘‘I can only conclude thas 
what is needed in this situation is a reappraisal by private industry of its 
relations with the Government, who will become an ever bigger buyer as the 
years go by. We need a frank and meaningful acoeptance by industry, 
suppliers and contractors that the — interest is at stake and that the public 
are footing the bill. oe ee in a service and not a commercial 
enterprise ın this respect ' . Vol. 688, col. 426). Of. too the thesis 
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of a competitive market should enable the Government, like any 
other purchaser, to get value for its money, but if there is * an 
area, too large to be comfortable, in which the market economy 
does not automatically look after the public interest,” * Govern- 
ment contracts undoubtedly are located in that area. The relation- 
ship between the Government and its major contractors is, then, of 
a special kind, and is characterised by a mutual dependence which 
is not typical of ordinary commercial transactions. While the 
Government depends upon the willingness and capacity of private 
contractors to supply many of its needs, the prosperity of some 
Industries is largely sustained by Government contracts.‘ 

The Government’s object in contracting is to procure its require- 
ments as cheaply as possible, consistently with securing the desired 
quality of goods or service. The Government’s interest in cheap 
procurement has to be reconciled with the contractor’s interest in 
profit, and also with the need to keep in existence a suffi- 
cient number of firms with the willingness and capacity to do the 
Government’s work. The delicate balance that must be struck 
between the provision of reasonable profits to contractors and the 
limitation of cost to the Government calls for the use of different 
forms of contract that are appropriate to different contracting 
situations. The difficulty of achieving this balance, and also the 
Jack of appreciation that still exists in some quarters of the special 
nature and function of the Government contract, are illustrated in 
an extreme form by the Ferranti Bloodhound missile contracts.’ 

In 1956 the Ministry of Aviation placed contracts with Ferranti 
Ltd. for the production and supply of components and equipment, 
previously developed by Ferranti Ltd. at Government expense, for 
the Bloodhound Mark I missile system. No fixed price was agreed 
at this stage, but it was a term of the contracts that the prices to 
be agreed must be “‘ fair and reasonable.” * Work began at once, 
but prices were not agreed until October 1960, when production was 
far advanced and substantial deliveries had already been made. A 
previous overestimation of costs of production by the Ministry’s 


of Dupré and Gustafson in ‘* Oon ing for Defense: Private Firms and the 
Public Interest ° (1969) 77 Pol.Sc.Q. 161, that in defence procurement in 
the United — publio and private functions have — interwined. 
Business is no lo merely a supplier bui a — the management 
and F R e of a pubo daoia ” (p. 170). 
Oatherwood, The Christian in Industrial Society, 9nd ed. (1966), p. 85. 
This is true, in different degrees, of the electronics, computer, —— and 
tical industries. 

uch of the inquiry and discussion relating to Government contracts centres 
upon the procurement of weapons, but it is emphasised that the modes of 
contracting here exemined have no necessary or exclusive application to 
investinent in the arms race. 
A contract for the sale of sat a “fair” or ‘‘ reasonable " price is valid: 
Cannan v. Fowler (1858) 14 C.B. 181; Morgan v. Milman 3 De G.M. & 
G. 24 at p. 84; Cumberland v. Bowes (1854) 15 O.B. 848; Wenning v. Robinson 
1964654 N.B.W.R. 614. The Ferranti contract, which was one for the 
menofacture and sale of s at a ‘fair and reasonable "’ price to be “fixed 


by agreament '’ between parties, was within this principle. 
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technical costs officers resulted in agreement upon a price which, as 
it turned out, gave a profit to Ferranti Ltd. of £5,770,000, or 82 
per cent. on actual costs.’ At the time when the prices were agreed, 
Ferranti Ltd. were in possession of information about actual costs 
of production which showed that the earlier estimates had been 
too high. This information was not disclosed to the Ministry’s 
negotiators by Ferranti Ltd.,* although they had agreed the pre- 
vious estimates of costs with the Ministry, and although the price 
quoted by them and accepted by the Ministry was based upon the 
prior overestimates. The resulting excess profit was subsequently 
discovered by the staff of the Comptroller and Auditor General. 
There appeared to be no legal means of compelling Ferranti Ltd. 
to disgorge the excess,” but after negotiation the company agreed 
to repay £4,250,000. This still left the company with a profit of 
21 per cent. on costs. It is clear that there was in this transaction 
not only a failure in the technical contracting procedures used by 
the Ministry, but a fundamental difference of view between the 
parties as to the principles that should govern the relationship 
between the Government and its suppliers. 

The contracts between the Ministry of Aviation and Ferranti 
Ltd. were negotiated fixed-price contracts. The fixed-price contract 
is regarded as the ‘‘ basic type of incentive contract ’’*° in 
Government procurement, and is preferred in principle to the 
various forms of ‘‘ costed ’’ contracts. The fixed price encourages 
the contractor to reduce costs and so enlarge its profit. The 
Government obtains no share of any saving on costs, but on the 
other hand is not at risk of having to reimburse inflated costs, as 
it is in ordinary “‘ cost plus ” contracts, and may have an expecta- 
tion that reduced costs will result in lower prices on future 
contracts. 

Although ‘“ fixed,” the price in contracts of this type is not 
necessarily ‘“‘ firm,” and may be amended in the course of per- 
formance of the contract. A “‘ variation ” or “‘ escalation ” clause 
may provide for adjustment of the price to take account of increases 


T The price agreed allowed for a profit of 7 per cent. on estimated costs: see 
First Report of the Inquiry into the Pricing of Ministry of Aviation Contracts, 
1964, Cmnd. 2428 (hereafter Firsts Lang Report), para. 31. On a series of 
fixed-price contracts with the Ministry of Aviation from 1959 to 1063, Bristol 
Siddeley Engines Ltd. reaped a profit (including some profit due to mistaken 
double charging) of 74 per cent. on costs. See Second Special Report of the 
Committee of Public Accounts, H.O. S71 of 1966-07, para. 14. 

® There was no express provision in the contracts requiring Ferranti Ltd. to 
make this disclosure. 

’ The Government did in theory possess the sanction of refusal to award future 
contracts to Ferranti Ltd., but, for at least some of the instroments manufac- 
tured by this company, there was no alternative source of supply. 

1@ Sir Richard Way, Permanent Secretary, Ministry of Aviation, giving evidence 
before the Committee of Publio Accounts (hereafter P.A.O.), H.C. 81-1 of 
1964-65, Minutes of Evidence, para. 510. 
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or decreases in costs,'! and provision may be made for the modifica- 
tion of the Government’s specifications, and consequent adjustment 
of price.” 

In fixed-price contracts the price is determined either by negotia- 
tion or by competitive tender. Competitive tendering is preferred 
in principle in Government contracting ° as the best means of 
keeping prices down. In free competition the tendering firms are 
likely to be relatively modest in their expectation of profit, and to 
submit tenders based upon a strict limitation of costs. In practice 
the tendering is often not freely competitive, in that only certain 
approved firms are invited to submit tenders,’ but at all events 
competition is preserved among the tendering firms. 

Despite official preference for this system of contracting, it is 
often impracticable to put Government work out to competitive 
tender, and instead a fixed price is negotiated with a paruen ar 
firm." This is often because only one firm has the necessary expert 
ise or resources, perhaps because the contract is for highly — 
ised equipment of a kind developed and supplied by the firm under 
previous Government contracts. Indeed, it is a feature of Govern- 
ment contracting that particular firms become wedded to the 
Government in a relationship of mutual dependence that leaves little 
room for an invading entrepreneur. The relationship commonly 
begins with a project study contract,’* and the firm that has 


11 Cf. Standard Conditions of Government Contracts for Stores Purchases, 
ey CCO/BStores/1, 1902 od. (hereafter Standard Conditions: Stores), Nos. 


12 of. 8 Standard conditions: Btores, No, 8; General Conditions of Government 
ntracts for Building and Civil Engineering Works, Form CCO/Whka/1, edition 
9, 1959, Nos. 7 (1) (a) and 9. 
13 For a recent statement of the Treasury view, see a of Evidence taken 
before sd P.A.C., H.C. 31-1 of 1964-85 


14 Tt EAn licy of a Government De atan (3 i Gio inie of 
— wich it —— contracts, 6.g., 80 * to ensure continuity of 


firms Of. recommendation of the 
Working Pore ine the Eco opment — for Oivil Engineer- 
ing in — (H.M.8.0., 1966) 
at p. 6 that ** both [of Transport} and the contractors themselves 
should aim to concentrate the’ execution of major road construction contracts 
in the hands of fewer teams.’ 
ts In February 1965 the Permanent ae re of Aviation, said 
in evidence to the P.A.C. that — — 90 per ‘cent. of of Aviation 
contracts were placed on an other than competitive — O. 31-1 of 
1964-65, Minutes of Evidences, para. 521. Navy Department contracts placed 
without ——— were said to be of a us of about £80 million per 
annum: Third Report of the P.A.C., H.C. 81-1 of 1964-65, para. 97. 


ch has previous] 
— is to be an adaptati ve or * Which it is ETE related. Thus 
even the p study contract may be merely another link in the chain of 
relationship ee the Government and a particular firm. See AP. dix 
4, ‘‘ Design Study Contracts," to the Minutes of Evidence taken before the 
P.A.C., H.O. 28-1 of 1961-62. 
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completed a project study is likely to have established, in acquired 
expertise and facilities, an irresistibly strong claim to the award of 
the contract for development of the article. A production contract 
is commonly placed with the development contractor before 
development is complete. In this sort of continuing relationship it 
is often impracticable for the Government to effect a divorce and 
entrust subsequent stages of the programme to a different firm. It 
may seem that the termination of each contract is a distinct break, 
at which either party is free to refuse to continue with the pro- 
gramme,’ but this freedom is often severely limited by technical 
and financial factors.: There may also be a legal restraint upon 
the freedom at all events of the contractor to resile from the rela- 
tionship, in the form of an option clause relating to the next 
contract in the programme.’* A development contract may require 
the Government department to “* have due regard to the reasonable 
needs ” of the contractor in placing the contract for production.*° 

Recourse to competitive tender may be excluded by the urgency 
of the Government’s needs, or by the existence of a proprietary 
interest in the articles required. There are especial difficulties in 
providing for competitive tender in contracting for the develop- 
ment of new equipment,”! and generally where it is not possible 
to furnish precise specifications. The Government may eschew 
competitive tender because of a policy of maintaining an existing 


IT The Government miy be free to discontinue the relations even during 


the of a con . Of. Standard Conditions: Stores, No. 66 (1) (the 

tt break ve Des 3 
18 Cf. Minute on . 46-57 of the Third of the P.A.C., 
Session , EO. $81 of 1961-68: “ Research, d ent and produc- 
tion are integral parts of a continuous Kto a tegon Gi WDD 
Ministry [of Avistion]'s research establi ts contribute by virtue of their 
ised knowledge and facilities. The Government may invest a consider- 
le sum in development of equipment, and may seek to recover of this 


tion of the d article. See also the of the uiry mto 
the Pricing of i of Aviation Contracts, 1065, Omnd. 
Second Lang Report), pare. 7. 

19 No doubt, as the terms of the next contract in the series may yet have to 
be negotiated, the option clause may be no more than a “‘ contract to make 
a con ,“ but its validity may be ensured by a provision by which the 
Government department is given the right to specify what is required. 


The option may also stipulate a maximam price. 

230 This may be a mere “ understanding '' between the department and the 
contractor (of. Becond Lang a ee 7), but alternatively there may be 
an express contractual provision to effect. (Cf. Minutes of Evidence taken 
before the P.A.C., H.O. 24-1 of 1962-68, pars. .) Such a contractual term 
is not a brutum fulmen. A statutory provision requiring ‘‘due regard ” to be 
had to persons’ interests is held to confer a measure of protection on those 
interests: see Re Sutton Coldfield Grammar School (881) 7 App.Cas. 91 at 
p. M. A discretion conferred subject to such a requirement must not be 
exercised capricioualy: of. Ross v. he Chanty Commissioners (1882) 7 App. 
— 465 at pp. 60. See also Re Alevander s Timber Co. (1901) 70 L.J.Ch. 


21 But see Treasury Minute on paras, 62—69 of the Third Report of the P.A.C., 
Bession 1961-62, H.O. 24-1 of 106263. 
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base of manufacturing expertise in an industry, or because of 
broader considerations of social or economic planning.** 

In the result, the negotiated fixed-price contract is extensively 
used in Government contracting. Lacking the security afforded 
by competition, the Government seeks to protect its position in 
price negotiation by obtaining reliable estimates of the contractor’s 
costs. Cost estimation may be facilitated by previous experience of 
the Government department in contracting for similar types of 
service or equipment, or by information acquired in post-costing 
previous contracts, but often such a basis of knowledge is lacking, 
and the department must rely upon the estimates of costs made 
by its technical costs officers. Reliable estimation depends to a 
great extent upon access to information in the exclusive posses- 
sion of the contractor. The required information is sometimes 
freely given by the contractor, but, in general, industry has not 
hitherto been devoted to the principle of ‘‘ equality of informa- 
tion ” in price negotiation with the Government.” Yet without 
equality of information the Government is at a serious disadvantage 
in the negotiations, and the prospect of achieving a “ fair and 
reasonable price ’’ ** as stipulated by the contract may be remote.?* 
This is strikingly evidenced by the Bristol Siddeley contracts with 
the Ministry of Aviation between 1959 and 1968. The company’s 
negotiators for these contracts knew that the Ministry’s cost esti- 
mates had been rendered inaccurate by actual cost reductions 
achieved, yet “* continued year after year to submit quotations and 
to agree prices which they knew to be so far in excess of costs 
as to yield enormously high profits.” 7* The company’s negotiators 
did not scruple to draw the attention of the Ministry to factors 
operating to increase costs, while preserving silence about other 
factors which had brought about a more than compensatory reduc- 
tion in costs. This was an abuse of the fixed-price contract, the 
purpose of which is that the contractor should seek higher profit 
by economy and efficiency, and not that it should reap rewards 
from the lack of information or wrongly based calculations of the 
Government’s costs officers.” 


— ee oe The Weapons Acquisition Process: An Economic 
1962, p. B75 et soq. 

a1 Gc Baana Report, para. 24. Contractors have in the past resisted 

roposals to include an “equality of information ' condition in contracts: 

inutes of Evidence taken before the P.A.C., H.O. 98-1 of 1966-67, paras. 

sf 1076. 


H of. Standard Conditions Stores, No. — 8 0). 
33 Tt is acknowl that *' perfect ' ¢ yo information is not attainable. 
See Minutes of Evidence BAO. H.O. 81-1 of 1964-65, para. 


48 Bee Second Special Report of the P.A.C., H.C., 571 of 1968-87, para. 17, and 
Report of the Committee of In into Oertain Contrects e with Bristol 
Siddeley Engines Ltd., H O. 1 1067-68. 

a7 Cf. the admonition b "President Wilson in addressing a m of executives 
on July 19, 1917: ** us do eonnd business, but not in the t of a mist." 
Cited in United States v. Bethlchom Steal Corporation, 315 U.S. 399 at p. 388 
(1941). 
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Power to compel the disclosure by the contractor of relevant 
information may rest upon statute or derive from the contract 
itself. Section 10 of the Ministry of Supply Act 1989 empowers the 
Minister ** to require a contractor to produce “‘ any books or docu- 
ments of any description specified in the directions,” and to direct 
that records as specified by the Minister shall be kept by a con- 
tractor. Thus the production of records of costs incurred under 
previous contracts, or under an existing contract partially per- 
formed, may be demanded by the Minister. It appears, however, 
that there is an extreme reluctance to use the power conferred by 
section 10 to compel production. At no time after the Second 
World War did the Minister of Aviation use this power.” 

The right to information may be secured by a term of the con- 
tract. Paragraph (8) of standard condition 48 *° provides that for 
the purpose of fixing prices the contractor shall, if required, tnter 

3 

‘“ (a) afford facilities to the representative of the Authority 

to visit the Contractor’s factory or workshop in order to 
examine the processes of manufacture and estimate or 
ascertain the costs of production of the Articles, 

(b) furnish such particulars of the said costs as may be required 
by the Authority and — the same to be verified 
the representative of Authority by mspection of his 
books, accounts and other documents and records... .” 


It appears that the Ministry of Aviation in the past construed the 
words ** estimate or ascertain ” in paragraph (8) (a) as “‘ giving 
them a right to do one thing or the other but not both,” *’ and 
thus as entitling them to obtain information necessary to make 
estimates of costs, but not at the same time to ascertatn actual costs 
of production already incurred on a contract. This startling con- 
struction would appear to rest on the assumption that provision for 
estimation of costs contemplates fixed-price contracts, while pro- 
vision for ascertainment of costs contemplates cost plus contracts. 
But nothing in condition 48 requires the words ‘* estimate or ascer- 
tain’? to be qualified in this way. The conjunction “or ”’ is 
doubtless in its primary sense disjunctive, but the courts have 
interpreted this word with a great deal of freedom,” and its use 
does not necessarily imply the mutual exclusiveness of the words 
co-ordinated. Although informed by the Ministry of Aviation that 
it no longer inclined to the limited interpretation of condition 
48 (8), the Lang Committee recommended that, in view of the 
28 {.6., the Minister of Technology: see S.I. 1967 No. 155. (Formerly the Minister 


of Aviation: see 8.1. 1959 No. 1768.) 
29 Gee Minutes of Evidence taken before the P.A.C., H.O. 22-1 of 1063-04, para. 


885 et seq.; Becond Report, para, 26. 
30 Of Standard Conditions: Stores. 
31 Second Lan 


a slag poles 23. 

32 Bee, 6.9. right v. Kemp (1789) 8 T.R. 470 a+ p. 478; White v. 8 

) 9 Dr. & War. 471 ab pp, 474, 475; Greated v. Greated (1859) 28 L.J.Ch. 
58 at p. 758; Metropolitan Board of Works v. Steed (1881) 8 Q.B.D. 445. 
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doubt that had attended the interpretation of the condition, a new 
condition should be drafted which would express clearly the right 
to equality of information.” The Ministry of Aviation had no 
success in persuading contractors to agree to a new condition to 
this effect, and it has been suggested by the Permanent Secretary 
that legislation is desirable, not for compulsion, but “ as an indica- 
tion of the view of Parliament of what is correct in the relationship 
between the Government and its contractors.” * This recourse 
appears no longer to be necessary, for, after prolonged discussion, 
agreement in principle has been reached between the Government 
and industry upon the use of a new contractual condition securing 
the right of the Government to equality of information.’* 

The estimation of costs may be carried out independently by 
the department’s technical costs officers and by the contractor,?* 
but in the course of the investigation it may happen that an agree- 
ment or understanding is reached between the officers of the two 
parties as to the amount of the estimates. It is clear that such 
an agreement on estimates is not intended to be binding.*” Neither 
party promises, even impliedly, that the estimates will prove 
correct, or that it will not modify its own estimate for the purpose 
of subsequent price negotiation. But this is not to say that an 
agreement on estimates is necessarily without any legal effect. If 
a contract has been concluded for the supply of goods at “ fair 
and reasonable prices . . . to be fixed by agreement ” between the 
parties,** and a price is subsequently agreed, that becomes the 
fixed contract price, and prima facie it is unalterable except by 
further agreement.’® In negotiating the price, however, the parties 
are not absolutely free, for each is bound by the contract to attempt 
to reach agreement upon a “ fair and reasonable ” price. If it is 
clear that in reaching agreement upon a reasonable price the parties 
have placed reliance upon an agreed estimate of costs, and if it 
later appears that the agreed estimate was substantially incorrect, 
and that in consequence the agreed price was not “ fair and reason- 
able,” it is suggested that a court might find “ that the agreement 
on the price was subject to an implied condition subsequent to 
the effect that if the estimates on which it was based should be 
shown by the actual out-turn of costs to have been substantially 
false, it should lapse, and the parties be obliged to renegotiate a 
fair and reasonable price. 


33 Becond Report, para. 26. 

mM Minutes of Evidence taken before the P.A.C., H.C. 98-1 of 1966-67, para. 
1078. 

3s Bee the statement of Mr. Diamond, Chief Secretary to the Treasury, in the 
House of Commons on February 26 1968: H.0.Deb: Vol. T59, ool. HT et seq. 


36 Cf. Becond Report, para. 8); Minutes of Evidence taken before the 
.A.C., H.O. 81-1 of 1964-65, para. 542 ef seg. 
37 Cf. First Report, . 12, footnote. 


3¢ Standard Conditions: No. sities 

39 And then subject to the “echnical ments of consideration. 

49 Not ‘* would necessaril The usual requirements for the implication 
of a term must be sa cai 
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After the estimates of costs have been made, and the contractor 
has submitted its quotation, agreement is reached upon the fixed 
contract price. It has been the policy of the Government to 
negotiate prices that allow for a basic profit of 71 per cent. on 
capital employed. The basic rate of profit is adjusted by the 
application of the ratio of the firm’s total costs of production over 
a certain period to its total capital employed, so as to arrive at 
a basic rate of profit on cost, and there may be allowances of 
additional profit on costs for ‘‘ risk ” and for ‘“* efficiency.” € 
In the result, fixed-price contracts at present allow for a notional 
range of profit up to a normal maximum of 15 per cent. on 
capital employed. The profit formula is at present being reviewed 
by the Government, m consultation with industry. 

In much Government contracting, especially for the develop- 
ment or production of new types of equipment, there is an element 
of hazard m the contract which far exceeds ordinary commercial 
risk, This hazard affects both parties, but there is an imbalance in 
favour of the contractor, which necessarily has a superior know- 
ledge of cost determinants. Moreover, the contractor is likely to 
be unwilling to agree to a price that is not high enough to secure 
it against the possibility of loss from unforeseen contingencies, and 
in the result it is the Government that is put at risk of providing 
the contractor with greatly excessive profits out of public funds. 
In these circumstances, if refuge is not taken in the cost plus 
contract, a modified form of fixed-price contract may be appropri- 
ate. If the information available to the parties at the beginning 
of a contract is sufficient to enable estimates to be made as a basis 
for negotiation of an initial price, but reliance cannot be placed 
upon the soundness of the estimates, recourse may be had to a 
redeterminable fixed-price contract. In this form of contract, which 
has been found useful in Government procurement in the United 
States,“ an initial price is agreed on the basis of available cost 
information, but the contract provides for renegotiation “ of the 
price in the course of performance. It is stipulated that when 
performance has continued for a fixed period, or when a certain 
percentage of production has been completed, the parties shall 


41 A standard rate of profit of 10 per cent. os once — 
1985, and was reduced to 74 per cent. in e World War. 
Bes Epitome of the Reporta from PAO 1988 to to 1960, H.O. 155 of 1951-52, 
p- Ol. 

42 The method of calculation in Ministry of Aviation contracts is explained in 
para. 58 of the Second Lang Report. 

43 There is a general description of the redeterminable fixed-price contract in 

A — before the Proouroment Sub-committee of the 
Senate Armed Services gerva. 86th Cong., 2d Session (1960) (hereafter 
Procuremeni T Bee also (1048) 10 Law & Contemp.Prob. 
219-2900, 281-284 and Scherer, The Woepons Aoguisition Process: 
Roonomio Incentives (1964), p. 187 et seq. 

44 An alternative clause provides for downward redstermenation of the price 
according to a fixed formula if costs on preliminary production runs are lower 
than the original estimates of cost. 
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negotiate a revision of the price on the basis of the cost experience 
obtained, a ceiling being fixed to upward adjustment of the price. 
In the ordinary case there is a single renegotiation of the whole con- 
tract price,‘* which thereafter remains firm for the duration of 
the contract and may be either higher or lower than the initial, 
superseded contract price. The renegotiation is timed for the 
earliest date when sufficient cost information for the making of 
reliable estimates is expected to be available. Clearly, the suc- 
cessful operation of this type of contract is dependent upon a full 
disclosure by the contractor of particulars of incurred and estimated 
costs. In return it receives protection against loss resulting from 
unexpected or inflated costs, and it is intended that efficiency and 
economy of the contractor in the preliminary production period 
should be rewarded in fixing the final allowance for profit. A 
more flexible variant of this system is a provision for periodic 
renegotiation of the price in the light of continuously improving 
cost experience, each revision to apply to the succeeding period 
only. 

An alternative means of reducing the hazard of contracts in 
which the ultimate costs are not predictable with confidence is 
provided by the target cost contract.“* This is one of the post- 
costed types of contract, but it is designed to provide an element 
of incentive that is lacking in the cost plus contract. Although 
post-costed, the target cost contract requires the making of an 
initial estimate of costs to be incurred, and is not an appropriate 
method of contracting unless there is a sufficient basis for a 
reasonably realistic initial estimate to be made. This estimate is 
negotiated between the parties, and when agreed it constitutes the 
target, or amount to which it is considered practicable for the 
contractor to reduce its costs. The parties next agree upon the 
amount of profit to be added to the target cost, and a provisional 
or target price is thus arrived at. If the contractor succeeds in 
reducing its costs below the target cost figure, the cost saving is 
shared between the Government and the contractor, and as the 
contractor’s profit may in this way be increased above the target 
profit, an incentive to efficiency is provided. If, on the other hand, 
costs rise above the target cost, the excess is similarly shared 
between the Government and the contractor, and in this way each 
party enjoys a measure of protection against the consequences of 
inflation of costs. The ratio in which savings or excess costs are 
shared is variable. The Government may seek to sharpen incentive 
by allowing the contractor’s percentage share of the savings to 
increase in proportion to the increase in savings achieved.“ On 


45 Alternatively the price revision may be exolusively prospective, — the initial 
price — to apply, pro rata, to the prelivinary“ run” of 


48 Tt is ates ma the "fixed price incentive " contract. A variant of this 
is the ‘‘ cost plus incentive ° contract: see Procurement Study, p. 89. 
47 Of. the proposals in para. 81 of the Second Lang Report. 
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the other hand, the Government’s liability in respect of costs 
above the target may be limited by the fixing of a maximum 
eventual price, or by similar devices,‘* and a ceiling may be fixed 
to additional profit earned by savings on cost. 

It is essential to the effectiveness of the target cost contract 
that the target should be agreed early in the contract, and that # 
should be possible to establish a target which bears a reasonably 
accurate relation to actual costs.‘® This type of contract is especi- 
ally suitable where performance is to continue for a long period, 
and the partics lack sufficient cost experience for reliable prediction 
of the eventual out-turn of costs, or are unable to agree on a firm 
contract price.” The target cost contract permits of great flexi- 
bility in the arrangement of terms to suit the circumstances of the 
particular transaction to which it is applied." It does, however, 
present a certain risk for the Government in that the contractor 
has an incentive to inflate cost estimates and establish a high 
target. Moreover, it is a disadvantage of this type of contract 
that much effort has to be applied to the costing process. Not only 
is a careful assessment of likely cost required at the beginning of 
the contract, but m addition post-costing is necessary after the 
completion of performance in order to determine the final price.” 

The kinds of contract so far considered all embody an element 
of incentive to reduce costs. In the cost plus contract, costs 
incurred by the contractor are ascertained after performance of the 
contract and are reimbursed by the Government, and an agreed 
sum is paid to the contractor as profit. There is no profit incentive 
to reduce costs in this type of contract, and it is in general not 
regarded with favour in Government contracting."? In addition, 


48 See, aig Berend Tang Pept para. 88 (ih). There is same reluctance among 
contractors to a maximum price with the attendant risk of ha 
to absorb the whole of costs in excess of the maximum. See Minutes o 
Evidence taken before the P.A.O., H.C. 81-1 of 1964-65, para. 538. 
+ Cf. ae L EA 88 (1). If too high it may be besten without 
ulating the firm to ent performance and may result in excess profit. 


If too low it may fail alto r to o an incentive to economy. Accurate 
fixing of — is not to be expected without equality of mformation between 
the 

so Of, 80, — Minutes of Evidence taken before the 
PA 0., LO. are of — — ‘para 


51 0 Lloyd, “Pricing in War Contracts ™ 10 Law & Contemp.Prob. 284 
1 259; Moore, "“ Effici and Public Pol m Defense Procurement ” 
ida) 29 Law & Contemp. Prob. 8 at pp. 15-17. " Performancs ” (6.g., 
elivery date) as well as ‘ ‘cost’ targeta may be sot, with a bonus for surpass- 
op them. these ‘‘ multidimenmonal contractual incentives ’’ see Scherer, 
. it., note 48, P eye 166 st seq. 
s3 cy Becond Lane Heaps 
53 Bee, Fourth Report ae tha E Select Committee on National ditare, 
HC. § ‘of 1040-41, para. 28; Minutes of Evidence taken before Bub-Committes 
B of the Select Committee on Estimates, H.C. 84 of 1956—57, para. 1124; the 
remarks of the Minister of Aviation in a debate in the House of Commons 
on April 20, 1964, H.0.Deb., Vol. 694, col. 409. The American view is the 
same: see the statements of Secre of Defense McNamara, in Hearings 
before the Suboommittes on Defense of the Jotnt Economic — 
mittes, Oongress of the United States, 88th Cong., 2d Session (1964), p 
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the cost plus contract requires close financial supervision by the 
Government which it may be difficult to provide, and the right 
to reimbursement of costs is open to abuse by contractors.** In 
spite of these defects, considerable use is made of the cost plus 
contract in Government contracting for research and development, 
and generally where costs are unpredictable.** In this situation 
the cost plus contract confers a degree of security upon each party. 
It may be less costly for the Government than a negotiated fixed- 
price contract, in which the contractor is disposed to negotiate a 
price high enough to secure its profit against all unforeseen con- 
tingencies. The contractor, on the other hand, is freed from risk 
by the use of the cost plus contract. Indeed, where modifications 
of design, whether dictated by changes in the Government’s 
requirements or by experience gained in the course of development, 
are likely to be extensive, and where no reliable estimate of costs 
can be made, there is no basis for the negotiation of either a fixed- 
price or a target cost contract, and only the cost plus contract 
provides the flexibility that is needed. 

The cost plus contract is sufficiently unlike the incentive types 
of contract to have been characterised as establishing an administra- 
tive relationship, in which the contractor receives “f a payment in 
lieu of profits forgone.” * Yet the distinction between this and 
the other types of contract is not as profound as may appear. Even 
in the negotiated fixed-price contract, the agreed profit is ordinarily 
determined by the addition to estimated costs of a sum calculated 
according to a fixed rate,’’ and the more accurate the estimate, the 
closer the approximation of the negotiated profit to a fixed fee. 

The remuneration of the contractor in the cost plus contract 
may consist either in a fixed fee or m a percentage of costs 
incurred. The cost plus percentage contract has been often con- 
demned,** for the reason that the contractor, who gains financially 
from increases in costs, has a disincentive to economical per- 
formance. In the cost plus fixed-profit contract this disincentive 


54 Of. Beoond Report of the P.A.C., H.O. 51-1 of 1950-60, 45, and Mr. 
ld Wilson in a debate in the House of Commons on 19, 1960, 
H.C.Deb., Vol. 682, col. 906. There are temptations for the contractor to 
load overheads onto the cost plus contract, to neglect economies in the perform- 
ance of the contract, and to prolong the life of the contract if other work is 
not readily available. 

ss The contract with the British Airorafi tion Ltd. for the design and 
development of the airframe of the o aircraft was settled on a oost 

lus basis: see Third Report of the P.A.O., H.O. 81-1 of 1964—65, 33. 
s6 Tybout, Government Contracting in A Husrgy (1958), p. 176. cited by 
Peck and Scharer, op cH., note 22, supra, p. 61. 

57 Bee note 41, spra. 

58 Ashworth, Contracts and Finance: History of the Second World War, United 
Kingdom Civil Series, 1958, p. 67, writes of the cost plus contract as used in 
the war: ‘‘ Its effect was to make a department completely dependent on the 
assidnity and integrity of its contractor, while at the same time frequently 
tempting the latter to be wasteful at its expense, as the commonest 
ment was for his profit to rise in direct rtion to his costs.” 

hibited in United States Govern- 


use of the cos plus contract is pro 
ment procurement: To vB. s. 2906 (a); 41 U.B.O., s. 254 (b) (1064). 
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is removed, but it would appear to be a feature of cost plus con- 
tracts in general that actual costs outrun the estimates." Assured 
of cost reimbursement, the contractor may be tempted to over- 
expenditure in avoidance of risk, and to expensive refinements of 
the product. 

A contractual device by which the Government may limit its 
liability under a cost plus contract is the maximum price clause. 
Here the Government undertakes to reimburse costs and pay the 
agreed percentage or fixed profit subject to a total payment of a 
maximum fixed amount. The maximum price contract puts the 
contractor at risk of loss and is not regarded with favour by 
industry.“ Agreement on a maximum price requires an initial 
estimate to be made of the total cost. If this estimate can be made 
with some degree of confidence. it is likely that a target cost or 
fixed-price contract will be preferred. 

The extent of the Government’s liability to the contractor in 
the cost plus contract is determined by post-costing the contract. 
Through post-costing, the Government is also enabled to exercise 
control of expenditure which is to be reimbursed out of public 
funds, and in particular to ensure that overhead expenses are not 
improperly attributed to the Government contract.* 

The choice of the most appropriate contract-type and the skilful 
management of the progress of the contract may do much to 
reduce the risk of prejudice to the Government in procurement, 
but none of the available forms of contract can confer complete 
security against loss resulting from extravagant costs or excessive 
profits.“ At present, no regular machinery exists for the detection 
or recovery of excess profits obtained under a completed contract. 
In general the Government has no knowledge of the amount of 


ss Of. Third Report of the P.A.C., H.O. 28-1 of 1961-02, para. 61. Scherer, 
op. oit., note 48, expre, p. 26, concludes that ‘‘in their zeal to win new 
development program assignments, firms tend to submit excessively 
optimistic predictions of the proposed program's quality, time and cost 
ontcomes."’ And see tbid. p. 20 et seq. Of. the observation of Mr. Basil de 
Ferranti, member for Morecambe and Lonsdale, in the House of Commons 
on December 19, 1960, that in contracting for the development of complex 
weapons systems ‘One is venturing into wholly unknown territory, and the 
only thing one can state with any certainty is that whatever estimate is 
produced it will be wrong . . . the nation is, in effect, signing a blank 
cheque '’: H.0.Deb., Vol. 682, col. 980. 

$0 Ses Second Lang Report, para. 15. In a form of this contract used in the 
United States the contractor is relieved of liability for further performance 
when costs reach the maximum. See Procurement Study, p. 88. 

*1 In defence procurement in the United States the allowance of costs to be 
reimbursed is governed by a comprehensive body of principles. In genera! 
a cost is held to be unreasonable and is disallowed ‘if it exceeds that which 
would be incurred by an ordinarily prudent firm in the conduct of a com- 
petitive business '’ (Procurement Study, p. 87). Of. Standard Conditions: 
Stores, No. 54 (8) and (£). 

62 Of. the statement of the Chairman of the United States Renegotiation Board 
in Procurement Study at p. 119. 
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profit actually secured by firms in incentive contracts,“ and if it 
is accidentally discovered that excessive profits have been made, 
their recapture depends upon the degree of pressure the Govern- 
ment is able to bring to bear upon the particular contractor, and 
no settled principles govern the measure and conditions of repay- 
ment.** There is, it is suggested, a strong case for replacing the 
present arbitrary and uncertain practice by a system of post- 
costing and renegotiation of Government contracts. The present 
Government has announced its intention of securing the right to 
post-cost contracts, and discussions with industry are taking place 
on the terms of a new standard contract condition which will 
provide for equality of information, including post-costing. In a 
statement on this subject in the House of Commons on March 2, 
1966, the Minister of Aviation said **: 

“ It is not of course necessary, nor is it the Government’s 
Intention, that post-costing should be used to renegotiate prices 
for contracts already placed. But post-costing does mean that 
profits grossly in excess of those allowed for when prices are 
negotiated—as in the Ferranti case—will be brought to light; 
and, in such cases, the Government will not be precluded from 
secking some reimbursement outside the terms of the contract.” 


There can be no doubt that post-costing would provide informa- 
tion useful to the Government both in placing future contracts, 
especially further contracts in the same series, and in discovering 
excessive profits and bringmg pressure to bear on the contractor 
for repayment. Yet if repayment of excess profits discovered by 
post-costing is to be sought, as doubtless it would be,** it seems 
better to acknowledge this and to provide a regular and rational 
procedure for obtaining the repayment. The Lang Committee 
expressed its opposition to the extension of post-costing, which it 
assumed would be coupled with provision for renegotiation of 
prices, to fixed-price contracts, principally on the ground that “‘ the 
incentive principle inherent in the fixed-price contract, a principle 
of advantage to both parties, would be severely jeopardised.” * 
This, however, is open to question, for the object of renegotiation 
would not be the disallowance of reasonable additional profits 


#3 See Seoond Report of the Select Committee on Estimates, H.C. 34 of 1956-87, 
para. 125; Minutes of Evidence taken before the P.A.O., H.O. 22-1 of 1968-64, 
768, 8321. 


64 Cf, the attem en to- establish such principles in the Second Special Report of 
the P. A.O. H.C. 671 of 1966-67, irda 48-46, 
¢5 H.C.Deb. Vol. 725, ool. 1802. the statement of Mr, Diamond, Chief 


' a R AA OEE ouso of Commons on February 38, 1968, 
——— it appears t agreement in principle has been reached wi 
industry on the use of a new contractual condition which will secure Ti 
right of the Government to t-cost individual contracts. The statement 


confirms that fixed prices ] tiated will ‘‘in general not be 
retrospectively modified ’’: H. O. Deb. Vol. 759, col. 948. 
ee Of. Second tang Report, 69. 


para. 
‘T Second Lang Report, para. 09. Of. Second Report of the P.A.C., H.O. 96-1 
of 1066-67, para. 48 st ssq. 
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earned by a firm through efficient performance of its contract. It 
is an established principle of Government fixed-price contracting 
that it is proper for a firm by achieving economies to increase its 
profit above the agreed margin on costs, and renegotiation would 
be directed not against this principle but against the retention of 
encessive profits which have accrued as a result of misjudgments 
in prediction of future costs. There is no principle that requires 
that such windfalls should be Ieft with the contractor into whose 
hands they have gratuitously fallen, and it is hard to contest the 
view of the Lang Committee that there is ‘f a moral responsibility 
on the contractor not to exploit the nation unfairly in defence 
contracts’? “—or, it may be added, in contracts for the procure- 
ment of the pacific requirements of the nation. 

It would appear that industry has, albeit with reluctance, con- 
ceded the necessity for provision for redetermination of prices, for 
agreement has recently been reached between industry and Govern- 
ment on the creation of an impartial Review Board to which 
individual contracts may be referred by either Government or 
contractor, to establish whether reimbursement of excess profit, or 
compensation for loss, is justified. It is proposed that contracts 
may be referred to the Board if a profit of 274 per cent. or more 
on capital employed has been gained, or a loss of 15 per cent. or 
more incurred. In exceptional circumstances there may be review 
of gains or losses below these percentages, where there is evidence 
that prices were not fair and reasonable. Acceptance of the rulmgs 
of the Review Board will be secured by a new contractual con- 
dition. It is also proposed that the Review Board should from time 
to time review the rate of profit on Government contracts, and 
advise the Government on any change required to ensure that 
earnings on these contracts are related to changing trends in 
overall] average earnings of industry.* 

These recent developments invite consideration of the practice 
in the United States, where post-costing is in regular use as a means 
to the discovery and recapture of excessive profits. The Renegotia- 
tion Act of 1942 '° established machinery to compel the repayment 
by contractors of excessive profits made under defence contracts. 
The constitutionality of the Renegotiation Act was unsuccessfully 
challenged in the Supreme Court,’* and the principle of profit 
renegotiation, at first regarded as a temporary emergency device, 
was retained in subsequent enactments, and is now an established 
part of the defence procurement process."* A Renegotiation Board 


$8 Second Lang — oa 
e? See the statement of . Diamond, Chief Secretary to the , in the 


House of Commons on February 28, 1968: H.0.Deb. Vol. 759, col, 947 et seq. 
re This origina] ‘‘ Renegotiation Act’ actually consisted in certain provisions 


in 6. of the Sixth Supplemental National Defense Ap nations Act, 
approved on Apri] 26, 1942, 56 Stat. 245, 50 U.B.C.A., s. (1964). 
m1 L r vV. United States, 884 U.S. 742 (1048). 


048) 
12 The present statute is the Renegotiation Act of 1051, 65 Stat. 7, 50 U.8.C.A., 
S, —1988 (1964). 
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constituted under the Act makes determinations of the overall 
profits obtained on defence contracts in the course of a fiscal year 
by those defence contractors that have not been expressly exempted 
from its inquiries, and has power to compel the repayment of 
excess profits. In determining whether a contractor’s profits have 
been excessive, the Board is required to take into consideration 
the efficiency of the firm, the reasonableness of costs and profits, the 
amount and source of public and private capital employed, the 
extent of risk assumed, the nature and extent of the firm’s contri- 
bution to the defence effort, and the character of the firm’s 
busmess.*? 

Individual defence contracts are not examined by the Renegotia- 
tion Board in its determination of overall profits, but invariably 
include a condition authorising the auditing of the contract by the 
General Accounting Office,"* The GAO reports on excessive profits 
and may recommend to the contracting authority that a repayment 
be negotiated with the contractor.’§ 

It is suggested that the system of post-costing and upward or 
downward redetermination of prices which has been agreed in 
principle between the British Government and industry is consistent 
with the retention of incentive in procurement contracts, and that 
it could bring about a more effective and mutually beneficial part- 
nership between Government and the sectors of industry that 
supply its major needs. 

C. C. Turrm.* 


73 These factora are analysed by Marous, ‘‘ The Need for Standards in Renegotia- 
tion and Other Determinations of Defense Profits '' (1068) 82 Geo. Wash.L. Rev. 
28. For a oritical discussion of the administration of profit renegotiation in 
the United States, see Scherer, op. cit., note 48, supra, pp. 252 et seg., 807 
et s6q. 

Tt Beo 16 U.B.0., s. 9818 (b) (1064). 

TS See House Committee on ernment Operations, Bane Contract Audite, 
H.R. . No. 1796, 89th Cong. 2d Sess. (1966). con i agency 
in Dot always sucoesaful in securing a refund from the contractor. Of. Hearings 
before the Subcomeutics on Defense Procurement, pp. 96-09, alted note 88, 


supra. 
* M.A., IL-B-; Fellow of Clare College, Cambridge. 


RECOGNITION OF FOREIGN DIVORCE 
DECREES 


It is only about three years since the Court of Appeal defined the 
grounds on which an English court could assume jurisdiction in 
matrimonial proceedings in restrictive terms’ but now the House 
of Lords in Indyka v. Indyka * hes provided a far more expansionist 
approach to the question of recognition of foreign decrees or orders, 
though the decision may only be authority for the rules as to 
recognition of foreign decrees of divorce and not for the recognition 
rules in other matrimonial causes.’ 

So many well-established principles and rules have been shaken 
or had doubts cast upon them by this decision that it is proposed 
to examine, first, the facts and specific problem raised by Indyka 
and then to examine the effects of the five differing judgments of 
the House of Lords on the law as to recognition of foreign decrees 
and orders of divorce and of other matrimonial relief. 


I. INDYKA v. INDYKA: Tae Facts AND [IMMEDIATE 
PROBLEM AT [880R 


If one assumes that, following Travers v. Holley,‘ an English 
court will recognise a divorce decree of a foreign court granted 
in factual circumstances where, mutatis mutandis, an English 
court would have had jurisdiction, then it has generally been 
assumed that the material time at which the similarity between 
their foreign jurisdictional facts and the English rule as to jurisdic- 
tion must exist is the time when the foreign divorce proceedings 
are instituted. It has been suggested* that a foreign divorce 
obtained when, for example, section 40 (1) of the Matrimonial 
Causes Act 1965 was not part of English domestic law would not 
be recognised, though the foreign court had exercised jurisdiction 
in similar circumstances to those provided for by that section. 
Such was the issue raised, apparently, in Indyka. 

Here H married W1 in Czechoslovakia in 1988, both being 
Czech citizens. H left Czechoslovakia at the beginning of the war 
and, after war service in the Polish Army, eventually came to 
England in 1946, where he acquired a domicile of choice. It was 


1 Garthwaite v. i R E i a 856, especially per Diplock L.J. at pp. 
Ross Smith [1968] A.O. , though see now 
Podolecchic vy. Padolsochia poe 2 W.L.B. 178. 
2 [1987] 3 W.L.R. 510; [1967] 2 All B.R. 689; see Latey ee Ce 
982: Webb (1967) 16 LO.L.Q. 997; Lipstein [1967] O. J. 162; Mann (1968) 84 
.R. 18. 


3 Bee Part V, infra. a seer Dee 248. 
5 Dicey, Conflict of Laws, Tth ed. (1058), po a seo Dicey and 
Morris, Confitot of Laws, Sth ed. (1967), p. 314 dad hat Beane 
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decided that as W1 refused to live with H. she had deserted him. 
In January 1949 W1 obtained a divorce in Czechoslovakia on the 
ground of “‘ deep disruption of marital relations,” and though the 
Czech court, acting on different evidence, took the view that H 
had deserted W1, there was no doubt that the decree was good 
by Czech law.‘ In 1959, H went through a ceremony of marriage 
m England with W2, who petitioned for divorce in the present 
English proceedings on the grounds of H’s cruelty. H alleged that 
his marriage to W2 was void for bigamy in that the Czech decree 
dissolving his marriage to W1 should not be recognised in England, 
and so H cross-petitioned for a decree of nullity. 

The basic issue raised by the case is as to whether the English 
court would recognise the Czech decree. There was no doubt that 
the Czech court had jurisdiction in the Czech sense, but it was not 
wholly clear from the judgments whether the Czech court had 
exercised jurisdiction on the basis of nationality " or on the ground 
that the petitioner was resident in Czechoslovakia.* On what 
jurisdictional basis, known to Enghsh domestic law, could the 
Czech court have acted in granting W1 a decree of divorce? It 
could clearly not have been domicile, in the English sense, because 
H and, therefore, W1 were domiciled in England in 1949. As W1 
was considered to have deserted H there was no jurisdictional 
ground similar to that under section 40 (1) (a) of the Matrimonial 
Causes Act.” W1 had, however, been resident in Czechoslovakia 
for at least three years preceding her petition and therefore appeared 
to fall within the English jurisdictional rule provided, now, by 
the Matrimonial Causes Act 1965, s. 40 (1) (b), and, at first sight, 
on the application of Travers v. Holley, the Czech decree deserved 
recognition. The problem with this jurisdictional basis was that 
Wi1’s decree was granted and effective by February 1949, whereas 
English jurisdiction based on a wife’s three years’ residence was 
not introduced until December 1949, by the Law Reform (Miscel- 
laneous Provisions) Act 1949, s. 1. Should an English court 
recognise a foreign decree granted in circumstances which, at the 
time of the later English proceedings, gave rise to jurisdiction 
under English law but which did not do so at the date of the 
foreign decree? 


s [1967] Pah alae 510 at p. 520, per Lord Morris; but see Lipstein [1967] 
Ld. 43 

T Ibid. 529, per Lord Morris, p. 546, per Lord Pearce, and p. 547, per 
Lord Wilberforce. 

s Ibid. at p. 562, 62, por Lord Pearson; but see Lord Reid at p. 515, who had 
doubts as to the basis of Czech jurisdiction. 

® Originally introduced b 18 of the Matrimonial Causes Act 1987. It has 
been argued (Lipstein 11987] — 42, 48) thet if the English court had 


examined the facts on which the Czech ‘court assumed jurisdiction, then H. 
deserted W1, rather than vice — and so the foreign decree might have 
been recognised on the bass of similarity to s. 40 (1) (a), on the assumption 


that H. eserted W1 before he lost his Oxech domicile of origin. Bee also 
counsel for the second wife, arguendo: [1067] P. 288 at p. 246, ın the Court of 


Appeal. 
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This was the problem raised by the case and the approach to 
it in the lower courts !° was, not surprisingly, to assume the validity 
of the Travers v. Holley principle and to examine the narrow issue 
of whether English recognition rules, which kept in step with 
English jurisdictional rules, were retrospective so as to apply to 
foreign decrees granted before the introduction of the jurisdiction 
rule. In the result, the Court of Appeal ** decided that the recogni- 
tion rule was retrospective and the Czech decree should be 
recognised. 

The problem was tackled in a rather different way by the House 
of Lords, who did not restrict themselves to the application of the 
Travers v. Holley rule of reciprocity, but looked, rather, at the 
fundamental question of what ought to be the English recognition 
rules for foreign divorce decrees. The conclusion was not only 
that the Czech decree should be recognised but also that the rules 
for recognition should be wider than the rules of domestic jurisdic- 
tion. The effect of the decision on the existing and newly suggested 
grounds of recognition must be examined. 


Il. Tue Present Position or Travers v. HOLLEY 


Apart from a number of specific statutory provisions,’* a basic 
principle of recognition has been that of reciprocity, based on 
Travers v. Holley. As was said by Somervell L.J. in the Court 
of Appeal in that case: ‘‘ On principle, it seems to me plain that 
our courts in this matter should recognise a jurisdiction which they 
themselves claim.” ** A further gloss was added to this in Robin- 
son-Scott v. Robinson-Scott ! by Karminski J., who decided that 
the English court need not look to the basis of the jurisdiction of 
the foreign court, for “‘ it is sufficient that facts exist which would 
enable the English courts to assume jurisdiction.’’ +* 

No one in the House of Lords in Indyka seemed to doubt that 
the actual decision in Travers v. Holley was correct, but only a 
majority 7’ decided that the principle expressed in that case was 
still good law; i.¢., that an English court will recognise a foreign 
decree of divorce if, mutatis mutandis, an English court would 
have jurisdiction to grant a divorce. Lord Reid !°' and Lord 
Wilberforce '* were less sure of the merits of this principle, for 
they were prepared to deny recognition to a foreign decree granted 


10 [1967] P. 288. 
Eo 288 at p. 250; a ape n {1 O.L.J. 42; 
45 Can. Bar Rev. 140. The conclusions of the Court of Appeal are 
examined more fully in Part II, infra. 
13 6.g., Colonial and Other Territones (Divorce Jurisdiction) Acts 1928—1950. 


13 1088] P. 246. 14 Ibid. at p. 251. 
18 | 1988] P. 71. 16 Ibid, at p. 88. 
1967] 8 W. L. B. e . 588-584, per Lord Morris, at pp. 546, 


E Lord Pearce, — 662, 564, per Lord Pearson. See now Tijanio ¥. 
RB. 1568 


18 Ibid. at pp. 515, 519-020 
19 Ibid. at p. 550. 
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to a wife in circumstances which would have fallen within section 
40 (1) (b) of the Matrimonial Causes Act 1965, in England.?° 

Even if one assumes, reasonably, that the view of the majority 
is to be followed, it was subjected to a qualification by Lord 
Pearson. He suggested that one should have regard to the character 
of the English legislation establishing a domestic jurisdictional 
rule," and one should only apply the Travers v. Holley rule to 
domestic rules of a ‘ general and apparently permanent charac- 
ter,” ** as under section 40 (1) of the Matrimonial Causes Act 1965, 
but not to legislation related to special or transient conditions.” 

The application of Travers v. Holley to the actual facts of 
Indyka raises further problems, for a majority of the House of 
Lords judges * were prepared to decide Indyka on an application 
of the Travers v. Holley principle, and recognise the validity of 
the Czech divorce, as had been the view of the majority in the 
Court of Appeal.** This approach by three of their Lordships 
might lead one to conclude that the House of Lords decision is 
only strict authority on this single issue of the applicability of 
the Travers v. Holley rule to the situation raised by the facts of 
Indyka. Although all that their Lordships had to say about 
extending the basis of the recognition rules generally is, strictly 
speaking, obiter dictum, for it was only if the Travers v. Holley 
rule, as explained in the Court of Appeal, was not applicable, or 
if the House of Lords rejected the Court of Appeal’s interpretation 
of the rule, that the general problem of the bases of recognition 
became relevant, yet it would be most unlikely that the impact 
of this decision would be discounted by such a device.** 

It may be recalled that the basic issue raised by the facts of 
Indyka was one of time. The Czech court was the court of the 
country where W1 had resided for at least three years before 
her divorce was granted, and so the jurisdictional facts would 
seem to accord with section 40 (1) (b) of the Matrimonial Causes 
Act 1965. The problem with this view is that the English domestic 
jurisdiction based on three years’ residence was introduced in 
December 1940 by the Law Reform (Miscellaneous Provisions) Act, 
s. 1, but the Czech decree was granted and effective by February 
1949. Should recognition be grven to a foreign decree granted in 
Jurisdictional circumstances which, mutatis mutandis, gave rise to 
English jurisdiction at the time of the later English proceedings, 
but not at the time of the origmal foreign decree? 

It had been suggested by Dicey that there should be no such 
recognition,’ but other academic authorities are less definite, and 
a% 6g., Lord Reid at pp. 510-520. 31 Ibid. at pp. 581-5692. 
23 Ibid. at p. 562. 

23 And ses tai Reid, at p. 518, on the application of the Travers v. Holley 
ad to the, now inoperative, Matrimonial Causes (War Marriages) Act 


s Lord Morris at p. 584; Lord Pearce at p. 548; Lord Pearson at pp. 562, 564. 
a5 p P. 288 at p: 250. 38 Bee Angelo v. sa for [1968] 1 W.L.R. 40L 
ar of Laws, 7th ed. (1088), p. 828 Of. Dicey Morris, op. ait., p. 814. 
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suggest that the operative date should be that of the English 
recognition proceedings.** There is also a slightly different view 
put forward by Kennedy,** who suggests that the principle of 
reciprocity should be retroactive, so as to validate, in England, 
for example, since 1949, a divorce granted before that date, based 
on the wife’s residence; but that this should apply only to matters 
arising after 1949, and, therefore, a remarriage before 1949 would 
be bigamous, but one after would not.“ Such an approach would 
mean that the operative date is not that of the English 

or of the foreign divorce, but of the “f matter in question,” t.e., in 
Indyka, that of H’s marriage to W2, in 1959. 

The justification for looking not at the date of the foreign pro- 
ceedings, but at some later date, probably that of the English 
proceedings, is put clearly by Grodecki **—although the legislation 
introducing the new English jurisdictional rules was not retroactive, 
this does not necessarily imply that the judge-made recognition 
rule established in Travers v. Holley should not be retroactive. 
This view, though rejected by Latey J.,** who considered that 
Travers v. Holley was retroactive only to the date of the English 
jurisdictional legislation, i.¢., here December 1949, appealed to a 
majority in the Court of Appeal, and to a majority in the House 
of Lords, who approved the Court of Appeal decision, and with 
very little discussion of it. It is proposed to examine the views 
of the Court of Appeal on this issue, in the light of the House of 
Lords approval, and, of course, of the few comments thereon by 
their Lordships.** 

If one tries to evaluate the various solutions to this time 
problem, there are arguments both for and against the recognition 
rule being retrospective. One view’ is that if a remarriage, 
following the divorce in question, antedates the mtroduction of the 
new English area of jurisdiction, then one cannot say that legisla- 
tion not concerned directly with the marriage is able to validate 


later what was originally a void marriage.** 


28 See Webb (1958) 7 LO.L.Q. 874 at pp. 888-884; Grodecki, 85 B.Y.B.I.L. 
58 at pp. 68-63; Korah (1057) M.L.R. 278 at p. 280 ; Cowen and Da Costa, 
Matrimonial Causes Jurisdiction (1961), p. 88. 

29 39 Can. Bar Rev. 359 at pp. 867-868. 

30 The suggested sg ee MO A ATOT TA A a Sa by Letey 
J., at t instance: [1987] P. 283 

31 85 B.Y.B.I.L. 58 adai 62—68. 

33 At first instance in Indyka, and by Russel] L.J. in the Court of A l; 

33 1987] 8 W.L-R. 510 at p. 534, per Lord Morris, at p. 546, — 
at p. 662, per Lord Pearson. 

24 The Court of Appeal had little in the way of suthori 
is no real discusmon of this time issue in Trecers v. Ho y osa) P. HB at. p. 
256 itself. Such other English authority as there is t to the 
date Or Die COELI Sk proceedings as being the relevant date: — Arnold 
— v. Garwood (1884) 108 B.J. 850; of. Sheldon v. 

(No. 1) ——e— ae ra 442; for the later procesdings ses 
Sheldon Y. Douglas (No. 2) [1983 R. (N.8.W.) 449. 

a5 Expressed by Neela J. in Shs lar (No. 1) at p. 446. 

38 Of. Starkowski v. Att.-Gen. 1054] À ; but see also Cowen and Da Costa, 
op. ott, p. 88. 
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At first instance in Indyka v. Indyka *" Latey J. accepted the 
retroactive effect of Travers v. Holley, but only as far as the date 
of the legislation of the forum on which the reciprocity was based, 
Le., December 1949. This view was supported by the argument 
that to do otherwise would cause confusion, hardship and injustice; 
for example, if in early 1949 H had petitioned for a declaration 
as to his status,?* there would have been a declaration that he 
was still married. On the other hand, as Grodecki points out,” 
judge-made law is normally retroactive ** and there is no suggestion 
in Travers v. Holley that the reciprocity rule there laid down 
should not be retroactive, even though the English legislation was 
not. This was the view that appealed to the majority in the Court 
of Appeal. Lord Denning M. R.“ made it quite clear that there is 
no implied statutory enactment as to recognition, and that Travers 
v. Holley is entirely judge-made law. That being so, the judges 
can, if it is considered a desirable policy so to do, make it com- 
pletely retroactive. The policy justification propounded by him 
was that such a conclusion would mitigate further some of the 
harshness of the rule that a wife’s domicile is one of dependence.“ 
Diplock L.J.’s reasoning was rather more involved. He suggested 
that the purpose and policy of the judge-made rules, both as to 
domestic divorce Jurisdiction and recognition of foreign divorces, 
was to avoid ‘‘ imping marriages.” Hence the English courts 
should recognise every foreign divorce decree which they were not 
inhibited from recognising by the role that our courts do not 
recognise any judgment of a foreign court given in circumstances 
in which, mutatis mutandis, the English courts themselves would 
not have jurisdiction.*? He concluded that ‘‘ to the extent that 
that inhibition is removed by the extension of the jurisdiction of the 
English courts themselves to decree dissolution of marriages, the 
public policy requires the English courts to recognise the effective- 
ness of decrees of dissolution of marriage pronounced by foreign 
courts in exercising their jurisdiction in the new circumstances 
which mutatis mutandis would entitle an English court to exercise 
its extended jurisdiction to dissolve a marriage.” “ Thus, if the 
policy be to avoid limpmg marriages, and the 1949 Act extends the 
domestic jurisdiction, then to restrict, after 1949, the judge-made 
rules of reciprocity would cause to limp those marriages dissolved, 
before December 1949, by foreign decrees on the basis of residence. 
Diplock L.J. considered that such a wide rule of recognition 


37 [1967] P. 288. 
38 Thereby anticipating Har-Shef v. Har-Shoft (No. 1) [1058] P. 161 by four 


39 7 B.Y.B.LL. 
40 ° Bes —— v. Kaye Pian © P. 90d. 
ithe . B54. 


43 a Tei FP, Deet preferred this rather Ten definition of the rule in Travers v. 
Ho Se aio ee ased on reciprocity; and see at p. 257. 
44 [1967] P. 288 at p 
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accorded well with this principle and with “‘ what the common 
man would think was common sense.” *° 

Arguments based both on common sense and the comity of 
nations are always appealing to the student of the conflict of laws, 
but is there sense or justice in granting recognition to foreign 
divorces obtained in circumstances which would not, at the time 
of their granting, have conferred jurisdiction on the English courts? 
The argument on “ limping marriages’ is attractive, but the 
decision of the Court of Appeal, approved by the House of Lords, 
can cause considerable confusion elsewhere in the family law pro- 
visions of the conflict of laws. The real difficulty with the majority 
view in the Court of Appeal arises when there is some other matri- 
monial act or proceeding, or the death intestate of one of the 
spouses, interposed between the date of the original divorce and 
the date of the new English jurisdictional legislation. As Russell 
L.J. asks: ** What would be the effect on a pre-1949 second mar- 
riage in England?” Thus, what if H and W1 are domiciled 
in England, and then, in 1940, W1 leaves H and goes to live 
abroad. After residing in the foreign country for three years, W1 
obtains a divorce from the courts of that country. In 1945 H 
‘ marries >? W2 in England, erroneously believing that he is then 
free to do so. W2, being advised, correctly, that an English court 
would not recognise the foreign decree, leaves H in 1948, and, in 
the same year, she “‘ remarries.’? Assume then that W1, domiciled 
in England, petitions, today, for a declaration as to the validity of 
her divorce. Is the effect of the 1949 Law Reform (Miscellaneous 
Provisions) Act, s. 1, to validate, retrospectively, the foreign 
divorce decree, and thus H’s remarriage, and to invalidate W2’s 
remarriage? *’ 

Again, “‘ Suppose a relevant pre-1949 decree of divorce and a 
pre-1949 death of the husband intestate with estate in England, 
not having attempted remarriage. The wife would in English law 
have rights to his estate accruing on his death as being his widow. 
Would the coming into operation of the Act of 1949 deprive her 


45 One might note that a consequence, propounded by Korah (1957) 20 M.L.R. 
278 at p. 280, of holding that the ‘‘ material time " is the date of the proceed- 
ings in the forum ıs t uf the jurisdictional rules of the forum become 
stricter rather than more liberal, between the date of the foreign divorce and 
of tha Bnglish ings, then ‘‘ divorces valid here at the time they were 
granted, but not the subject of litigation, might become invalid." A similar 
consequence stems, of courte, from any Darro ing of the recognition rule, as 
seems to be advocated by Lord Reid [1067] 8 W.L.B. 510 at pp. 519-520, 528. 

46 [1967] P. 388 at p. 268. Or by the wife elsewhere, for that matter, provided 

was still domiciled in England to bring English rules of capacity into play. 

<7 Of. Latey J. [1987] P. 288 at p. 245. It is submitted that his second example 
which assumes a pre-1949 E by an English court, of the invalidity 
of a second marriage by a husband must be examined with caution. An 
English court cannot now grant a declaration as to the invalidity of a marrage 
mil ab initio: Kassim v. Kassim [1962] P. 994, but can only grant a decree 
of nullity which might cause the issue of the validity of the second marriage to 
be considered as res judicata and binding in rem. 
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of those rights? And, if so, would such deprivation be limited to 
undistributed assets?’ +8 

There seems little doubt that the Court of Appeal decision 
ignores these problems, whilst Latey J., at first instance, was little 
concerned with “ limping marriages.’?** On the question of 
weighing these policy issues, and, perhaps, on common sense, 
Kennedy’s view * leads one to a happier solution. By taking as 
the operative date that of the later proceedings or event, e.g., 
remarriage, petition for a declaration, ie., the ‘‘ matter in issue,” 
which relies on the validity of the foreign divorce, it allows full 
retroactive effect to the Travers v. Holley rule, unless the ‘‘ matter 
in issue ” intervenes before the date of the English legislation. 
Despite the fact that those House of Lords judgments which con- 
sider this issue as to time state that they approve the decision of 
the Court of Appeal, they appear to do so in terms which refer 
to 1959, the date of H’s remarriage, as the crucial date.*' As 
Lord Morris said **: ‘* The issue which the judge tried in the 
present case was whether the husband had been free to marry in 
March 1959. In my view, he was free to marry because after 
December 1949, our courts were entitled to treat the Czech decree 
of January 1949 as having dissolved the husband’s first marriage.” 

It is to be hoped that a later court, faced with this time issue, 
will conclude that, although the House of Lords has approved the 
view that the operation of the English recognition rule based on 
Travers v. Holley is retrospective, the crucial date for comparison 
should be the date of the ** matter in issue ” so as to give due 
weight to any matrimonial proceedings or changes in status before 
the date of the expansion of the domestic jurisdictional rules." 
Such an approach accords with the actual decision in Indyka.™* 


48 [1967] P. 288 at p. 2638. 

50 93 Can.Bar Rev. 859 at . 367-868. 

s1 Cf. Lord — ries]: 3 W.L.R. 510 at p. 562. It is interesting to note 
that in the context of the relevance of the time factor to the lew cansas, rather 
than to the lem fort, the intervention of a later proceeding before the introduc- 
duction of a retroactive law hes been held to prevent the latter from having 
any effect: Ambrose v. Ambrose (1981) — D. L. R. (2d) 1; of. Starkowsks v. 
Att.-Gen. [1954] A.O. 155. See Dicey and Morris, Chap. 5, especially si 


Hier) 9 W.1.3 610 at p. 5 seo also Lord Pearce at p. 548, who considers 

the abtitude of the B courts to this marriage as in 1959, though he does 

say, also, that ‘‘ the — whether a foreign decree should be recognised 

should be answered by the court in the light of ite present policy, regardless 
within reason) of chen: thay decree: wee ted.” 
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49 [1967] P. 283 at p. 242. 
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54 Bee also (1067) 45 Can. Bar Rev. 158; Cowen and Da Costa, — 
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k Sheldon v. las (No. 1) (supra); the date of the remarriage ın Garwood 
v. Garwood — is not known. The new recognition principles introduced 
by Indyka may themselves create a ‘‘ time problem,” for they would, on the 
authority of An Angelo v. Angelo [1968] 1 W.L.R. 401; Peters V. Peters Pe 
Brown v. Brown [1988] 2 WLR. 960, E 
retrospective. This may cause difficulty in the case of people who 
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IO. JTsceact oy [INDYKA ON THE PRINCIPLES OF RECOGNITION 


The result of Travers v. Holley has been that an English court 
would recognise a decree granted or recognised by the court of the 
domicile,“ or where the facts were such that an English court 
would, mutatis mutandis, have had jurisdiction under the Matri- 
monial Causes Act 1965, s. 40 (1). On this principle, every change 
in our domestic jurisdictional rules would alter our recognition 
rules, for the one appeared to be a mirror image ** of the other. 
The justification for this principle of reciprocity is given by 
Hodson L.J. in Travers v. Holley itself. “I would say that 
where ... there is in substance reciprocity, it would be contrary 
to principle and inconsistent with comity if the courts of this 
country were to refuse to recognise a jurisdiction which, mutatis 
mutandis, they claim for themselves.’’ *’ 

Any justification of this rule on the grounds of comity, already 
shown to be suspect,’ was rejected in Indyka. The principles for 
recognising foreign judgments, in general, are not based on 
comity,** nor does an English court require the foreign court to 
have based its exercise of jurisdiction on rules similar to the 
English domestic ones.’ In the House of Lords in Indyka, Lord 
Morris rejected the reciprocity rule that we should only recognise 
divorces granted im circumstances when our courts could have 
assumed jurisdiction, saying: “‘ There is peril in assuming that only 
our rules are rational and justifiable. Looking back upon the 
course of judicial decisions, it is readily seen that though doctrine 
evolved one way, it might quite easily have evolved another. This 
leads me to the view that no essential or fundamental superiority 
of our basis for jurisdiction can be claimed over all others.” * 
There is no doubt that divorce jurisdiction in other countries is 
exercised on bases different from those in this country, and there 


on the recognition rules until 1987 to order their matrimonial affairs or, say, 
the distribution of an intestate’s estate to his widow. Of. Puxon (1087 


se Tord Wilberforce’s — [1967] 8 W.L. B. 510 at p. 559. 
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#1 1961 8 W.L.R. 510 at p. S84; and see Diplock L.J. in the Cours of Appeal: 
P at 256—257. 
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is no reason to think that ours are the only reasonable bases of 
jurisdiction.*? 

A further criticism of the Travers v. Holley principle of recogni- 
tion came from Lord Reid,“ who attacked the rule for requiring 
the English court to recognise decrees granted abroad by the 
court of a wife’s three years’ residence in cases where the wife 
had no intention of making her home in that jurisdiction. The 
reasons for Lord Reid’s dislike of a recognition rule based on 
reciprocity would seem to stem, in no small way, from his dis- 
approval of the present English domestic jurisdictional rules. 
Having roundly condemned the latter rules,“ it is not surprising 
that he condemned a recognition rule based thereon. 

Another criticism of a recognition rule linked to our jurisdic- 
tional rules is that the latter are, to a large extent, statutory and 
some have been created piecemeal by legislation to deal with our 
domestic problems.“ So one may be reluctant to accept that *‘ the 
pace of recognition must be geared to the haphazard movement of 
our legislative process.” ** However, it is a little difficult to see 
what Lord Wilberforce means when saying that “it is the law 
as to recognition which has led, and that as to domestic jurisdiction 
which has followed,” * if the proposal under examination is that 
our recognition rules, in future, should not slavishly accord with 
our jurisdictional rules.*® 

If one accepts that the policy considerations shaping recognition 
rules are different from those considerations which influence juris- 
dictional rules, then one can seek a recognition rule other than a 
“ quasi-mathematical application in reverse of domestic legisla- 
tion.” ** Having rejected the principle of reciprocity as the basis 
of our recognition rules, the House of Lords was not predisposed 
to substitute a new broader general principle in its place, though 
there was general, if not complete, acceptance of the fact that the 
new recognition rules should be broader based than the Travers v. 
Holley rule. The court had the freedom to create new recognition 
rules because the present rules were, in the main, the creation of 
the courts, unlike the jurisdiction rules, but, instead of stating a 
general principle, all five judges dealt with particular and different 
grounds of jurisdiction which might be recognised here. As there 
is little uniformity in their approach, or in the grounds of jurisdic- 
tion examined, it is virtually impossible to make a succinct state- 
ment either of the new recognition rules, or of the principles under- 


s2 Ibid. at p. 568, per Lord Pearson. 63 Ibid. at pp. 519-520. 

+ Ibid. at pp. 510, 522-524. 

65 eg., Matcimonial Causes (War Marriages 

e6 [1067] 8 W.L.B. 510 at p. 559, per Ten Wilbertozee; and ses Lord Reid at 
— 8? Ibid. at p. 559. 

ss aoe it must be admitted that such a development has occurred on the issue 
of ae the relevant time for the parties to be domiciled in the juris- 
diction; see Mansell v. Mansell [1967] P. 806; Leon v. Leon [1067] P. 275. 
See also Lord Pearson: [1967] 8 W.L.R. 510 at p. 560. 

se [1967] 8 W.L.R. 510 at p. 
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lymg them. Some basic propositions may, however, be stated, 
though somewhat tentatively. 

l. The English court should not necessarily examine the basis 
of the foreign court’s exercise of jurisdiction; rather, as in Robtn- 
son-Scott v. Robinson-Scott,’® should it look at the factual situation 
of the exercise of jurisdiction, and determine whether that cor- 
responds with the English rules. Having said this,” a number of 
their Lordships then emphasised that in relation to recognition of 
decrees of the court of the nationality, the fact that, as here, the 
foreign court exercised jurisdiction on the basis of nationality was 
relevant to a decision as to recognition of its decree.™* If the 
recognition rules are to be wider than the domestic rules, then 
although one can argue that any decree granted in circumstances 
where an English court would have granted one should be recog- 
nised, irrespective of the basis of the foreign exercise of jurisdiction, 
yət if one is going to recognise foreign decrees on grounds other 
than those for domestic jurisdiction, there may be some justification 
for defming such extended recognition rules in terms requiring 
the foreign court to have exercised its jurisdiction on certain 
specified bases."? 

2. The English court should not be concerned with the grounds 
for divorce in the foreign court. If the English court is not to 
be concerned with the basis of jurisdiction of the foreign court or 
the grounds of divorce therem, then the problem, referred to by 
Lord Reid,"* of reluctance to accept as valid the various grounds 
on which foreign courts claim jurisdiction or grant divorces would 
hardly seem to arise,’* except as an instance of refusal of recognition 
on general grounds of policy.” 

8. If our recognition rules are narrower than our domestic 
jurisdiction rules, this adds to the number of “ limping marriages, 4s 
and so our recognition rules, though not a mirror image "® of 
our jurisdictional rules, should be closely related to them, and 


Te [1088 TL. 
rı [eer] 3 WER. 610 at p, 525 Lord Reid, at p. 562, E E TE 
. the New Zealand —— Proceedings Act 1968, aoe (b) 
T3 -e BP Rib S46: pet Tord Pana ob l at p- 568, per Lord Pearson; sse Part 
IV, infra. 


12 Bee the New Zealand Matrimonial Proceedings Act 1963, s. 82 (1) (b); of. 
the Australian Matrimonial Canses Act 1950, s. 95. 
T4 [1967] 3 W.L.R. 510 at p. 525, per Lord Reid, at pp. 581-582, per Lord 
rris, approving Bater v. Bator [1908] P. 200; and see Lord r a 
in the Court of Appeal in Indgka [1067] P. 383 at p. 955. See Tijanio v 
baleo s e 1568; Brown v. Brown [1988] 2 W.L.R. 969. 
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ornis, p. 877. 
T8 [1987] 'g W. L. R. 610 at p. 660, per Lord Wuberforce. 
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should, if anything, be wider.’* This should reduce the number of 
marriages caused to *‘ limp.” ** It will not eliminate them, because 
an English court neither will, nor should, recognise all foreign 
decrees of divorce,™ nor, as Lord Reid pointed out,"* will foreign 
courts necessarily recognise all English divorce decrees. One can 
but strive for greater uniformity in the matter of recognition.” 

4. A majority of the House of Lords“ considered that an 
English court should recognise any decree granted by a foreign 
court in circumstances such that, mutatis mutandis, an English 
court would have assumed jurisdiction, i.e., the Travers v. Holley 
rule,** and all five judges agreed that there are other, not clearly 
defined, grounds of jurisdiction in the foreign court which may be 
recognised here.** 


TV. Isepacr or [INDYKA ON THE SPrciFic RECOGNITION RULES 


The effect of the varied comments in the House of Lords on the 
bases or circumstances of jurisdiction of a foreign court which will 
be recognised in England will be considered with reference to 


each possible ground of jurisdiction, against the background of 
the law before this case. 


(a) Pre-Indyka 
The basic position before this case was that “‘ a foreign divorce 
will be recognised in England: 
s‘ (1) if the parties are domiciled in the foreign country at 
the commencement of the proceedings for divorce; 


79 Ibid. at p. 549, per Lord Pearce, Se oe ers 
80 Ibid. at p. 585, per Lord Pearce 524-525, recommends 
expansion of the exishng recognition rules to svoi limping marriages, yet 
7 . 519—520, 526, that, in some circumstances, the Travers v. 
0 — ld be restricted, thus creating new circumstances where mar- 
riages “limp.” Any restriction of Travers v. A e reine and rightly 
so 1t is submitted, Lord Pearce at Lord Pearson at 
p- 564), — R aar oniy ha Soola ana and on the 
ponm that if a wifo is prepared to go abroad for three years to uire & 
vorce on grounds not recognised there much left of a 
marriage to ju its continuing to to limp” in England, Thus, as Lord 
a at , “I would regard the possibilities of wives going abroad 
A securo relief as insufficient to outweigh the advantages of the 
SA —— 
s1 Bee Indyka at first instance: —— 238 at p. 942. 
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24 Peeri e 8 W.L.R. 510, per Lord Morris at p. 588, per Lord Pearce at pp. H0- 
541, per Lord Pearson at pp. 561-502, 564; cf. Lord Reid at pp. 61 , Lord 


Wilberforce at p. 559. 
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“ (2) if the divorce would be recognised by the courts of 
the country where at the commencement of the proceedings 
the parties are domiciled; 

“ (3) if the wife obtains a divorce in a foreign country, and 
the husband is domiciled elsewhere, and the High Court would 
(mutatis mutandis) have had jurisdiction to grant her a 
divorce under [Matrimonial Causes Act 1965, s. 40 (1)] ; 

‘¢ (4) if the divorce is granted by the courts of any country 
to which the Colonial and Other Territories (Divorce Jurisdic- 
tion) Acts 1926-1950 apply and the ies are British subjects 
domiciled in England, Bcotland or Northern Ireland and the 
divorce is registered in the United Kingdom; 

“ and not otherwise.” © 


(b) The effect of Indyka * 

(1) Domicile. Although harsh words were said *® about the 
English concept of domicile, both because of the strictness of the 
concept as evidenced by Winans v. Att.-Gen.*° and Ramsey v. 
Liverpool Royal Infirmary *' and because of the rule that a wife 
acquires her husband’s domicile for all purposes, there was general 
agreement that any divorce granted by the court *? of the domicile 
of husband and wife should be recognised in England.” There are 
three sub-issues to consider here. First, the House of Lords 
accepted the continuing predominance of the law of the domicile 
as governing status, for express approval was given to the rule in 
Armitage v. Att.-Gen.™ that recognition will be afforded to a 
foreign divorce if it would be recognised as valid in the court of 
the parties’ domicile." Secondly, whilst it seemed to be accepted 
that the English domestic rule that a wife takes her husband’s 
domicile should only be altered by Parliament,** Lord Reid was 
prepared to extend the effect of domicile to allow recognition of a 
decree granted by a court of a previous domicile,’ for he said: 
“ where a husband leaves his wife in the matrimonial domicile 
and she had by the law of that country a right to obtain a divorce 
which accrued before he changed his domicile but only sues for 


87 Dicey and Morris, op. oit., pp. 306-809, of. First —— 
88 See Practios Dt (Probate: Recognition of Foreign Deores) [1968] 1 


W.L.R. 288. 
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90 [1904] A.C. 387. ®1 [1980] A.C. 588. 
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the jurisdiction under examination simply for ease of ition, and because 
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and obtains her divorce thereafter, we ought to disregard that 
change of domicile and recognise the foreign decree.” °! This 
deals with the type of situation which, if the husband’s conduct 
amounted to desertion, would be covered by section 40 (1) (a) of 
the Matrimonial Causes Act 1965, so far as English jurisdiction is 
concerned. However, as Lord Reid’s example is not co-extensive 
with the cases covered by section 40 (1) (a) his proposition would 
seem to be unhelpful if one accepts the view, propounded by a 
majority of the House of Lords,” that the English courts should 
recognise decrees granted in circumstances where, mutatis mutan- 
dis, the English court would have had jurisdiction. Although 
much of the discussion of this, the Travers v. Holley rule, is in the 
context of recognition of decrees granted to a wife resident for 
three years within the jurisdiction, as under section 40 (1) (b), yet 
there would seem to be Httle doubt that a foreign decree granted 
in circumstances similar to section 40 (1) (a) would also be 
recognised.’ 

Thirdly, Lord Pearson was prepared to go further than has 
been the rule as to recognition of decrees of the domicile and 
recognise a decree granted by a court of the domicile, domicile 
being defined not in the English sense, as is usual,’ but ** according 
to some less exacting definition.’”?* What is not clear is whether 
this refers to an alteration and relaxation of the English definition 
or whether it refers to a foreign concept of domicile leas rigid 
than ours. If the latter, then the English courts will have to decide 
which foreign concepts of domicile, though not such as to satisfy 
our domestic jurisdictional rule, are adequate for the purposes of 
our recognition rule. It would appear from further comments by 
Lord Pearson * that this “‘ lesser domicile ’’ is something more 
than residence, but how much more is none too clear. The criterion 
taken by him is that the “ broad distinction is between a person 
who makes his home in a country and a person who is a mere 
sojourner there. A person may be appomted to some diplomatic 
or military or commercial post in a foreign country and serve there 
for three or more years without becoming either dissociated from 
the community of his home country or associated with the com- 
munity of the foreign country.” * Furthermore, Lord Pearson 
recommended recognition of divorces granted by the court of the 
wife’s own separate domicile, for he suggested that “ if the law 
of the other country concerned enables a wife living apart from her 
husband to retain or acquire a separate qualification of . . . domicile 


067] 8 W.L.B. 510 at p. 526. 

id s Morris, Pearce Pearson, but not Lord Reid, 

1 Bee especially Lord Pearson af p. 562. Travers v. Holley itself was a case 
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for the purpose of suing for divorce, and the jurisdiction has been 
exercised on the basis of that qualification, that would not, nor- 


mally at any rate, be a reason for refusing recognition.” * 


(2) Residence. Here there seems to be a fairly clear division of 
opinion in the House of Lords, especially as to the problem dealt 
with by Travers v. Holley, i.e., reciprocal recognition of jurisdiction 
exercised when a wife has been resident three or more years within 
the jurisdiction. Those who expressed doubts about the decision 
in Travers v. Holley also had doubts about residence as a jurisdic- 
tional requirement. Thus Lord Wilberforce considered that it was 
not necessary or really desirable to allow recognition gensrally to 
decrees based on non-domiciliary residence of the spouses, but that 
recognition in particular circumstances might be acceptable. He 
concluded that recognition might be given to decrees granted on a 
residence basis ‘‘ in the particular case of wives living apart from 
their husbands where to subject them uniquely to the law of their 
husband’s domicile would cause injustice, and where the jurisdiction 
of the court of the country of residence is appropriate.’’ ' 

A number of comments might be made here. First, the state- 
ment applies only to the residence of a wife. This is justified * on 
the grounds that it is the wife who needs mitigation of the con- 
sequences of the basic rule of reference to the court of the domicile, 
the husband having the right and the power to change their 
domicile. The more limited the rules of recognition, the greater 
the justification for this distinction, but if we are to recognise 
divorces granted on the basis of a wife’s acquisition of a separate 
domicile in a foreign country for the purposes of divorce proceed- 
ings * or a decree granted in the country of either party’s national 
ity,’° then refusal to recognise a decree granted on the basis of a 
husband’s residence begins to appear discriminatory. Secondly, 
Lord Wilberforce’s remarks would seem to suggest as a prerequisite 
of recognition that the basis of the jurisdiction of the foreign 
court should have been residence.’ Thirdly, both he and Lord 
Reid suggested that jurisdiction exercised on the basis of residence 
alone is not enough, for they considered that there are other factors 
to consider, such as the quality of the residence and the nationality 
of the parties. 

Thus, a decree granted by a court of a country where the wife 
had resided for three years should not necessarily be recognised.” 
Though the fact of residence might be relevant to the exercise of 
some other ground of recognition, Lord Reid was reluctant to allow 
it to be considered a general ground in itself. 


$ Ibid. at p. 568. —— 
3 Ibid. at p. 558; end see Lord Pearce, a ravers V. aT sup , at us St pp 
4 Ibid. at Bas ord 

a n [1967] e Ww LR T — 557. 


ree and at p. 558, per Lord Wilberforoe. 
13 Ibid, at D, ST: per Lon 
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Those judges, the majority, who accepted the decision in Travera 
v. Holley had rather less difficulty with the issue of residence as a 
ground of recognition. Lord Morris,’** with whom Lord Pearce 1 
and Lord Pearson }* agreed, accepted that it was desirable to 
recognise foreign decrees granted in circumstances similar to those 
where an English court would, mutatis mutandis, have assumed 
jurisdiction. We should, therefore, recognise a decree granted to 
a wife resident in the foreign jurisdiction for three years, the basis 
of the foreign court’s exercise of jurisdiction not seeming to be 
relevant. The problem which the majority’s view poses is whether 
residence outside the factual situation envisaged by section 40 (1) 
(b) should be recognised, i.e., should jurisdiction based on less 
than three years’ residence by the wife '’ or on the residence for 
three or fewer years by the husband 7* suffice. Lord Pearson 
dechned to resolve these problems, merely commenting that they 
caused “fa difficulty ”?” °; and Lord Pearce,?® whilst considering 
that the residence of the wife only was relevant,?? preferred to 
leave the issue of the length of residence open, to be resolved by 
the courts, thereby adding further uncertainty to a branch of the 
law where certamty is highly desirable. He did, however, show 
that residence is to be accorded little more importance than in the 
past, for express approval *? was given to the decision in Mount- 
batten v. Mountbatten,” where Davies J. refused to combine the 
rules in Travers v. Holley and Armitage v. Att.-Gen.™ 


(8) Nationality.** There was general acceptance that decrees 
granted by the court of the nationality might be recognised in 
England. A number of separate questions are involved in such 
a conclusion, ¢.g., whose nationality is relevant? Must the decree 
be by the court of the nationality of both parties? Must jurisdic- 
tion have been exercised by the foreign court on grounds of 
nationality ? How does one deal with problems of dual nationality 
or problems created by countries with one nationality and several 
law districts? One of the drawbacks of the House of Lords dis- 
cussion of nationality as a basis of recognition is that these prob- 
lems are not really examined,’ and the brevity of the examination 
itself leads to further difficulties. Thus Lord Pearce *’ concluded 
that decrees of the court of the nationality should be recognised 


14 Ibid. at pp. 588-584. 18 Ibid. at pp. 543-845. 

16 Ibid. at p. 564. 1T Duane v. Saban [1055] P. 178. 

18 Levelt v. Levot and Smith [1957] P. 156. 

19 ] 8 W.L.R. 510 at p. 564. 

oh at p. 545; and see Lord Reid at p. 527. 

11 Ibid. at pp. 548-544. a3 Ibid, at p. 545. 
1959] P. 48. ™ [1906] P. 
t is a little — that the one reported Hmglish decision which lends 
some support, albeit obscurely, to recognition of decrees of the court of the 
parties’ nationality, Masger v. Mosger [1987] P. 10 at PP. 22-25, 26-29, 
was neither discussed in the House of , Dor, epparenily, cited to the 


court. 
— be [1967] 8 W.L.B. 510 at p. 584, per Lord Morris. 
j pp. 545-846, with whom Lord Pearson agreed at p. 583. 
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‘“ when jurisdiction is taken on the ground of nationality,” »t as 
here. He supported this view with the authority of the Report of 
the Royal Commission on Marriage and Divorce ** and this really 
confuses the issue as Lord Pearce refers to recognition of foreign 
divorces where jurisdiction is taken on the basis of nationality, 
whilst paragraph 857 of the Report merely refers to divorces 
obtained by a spouse in accordance with the law of a country of 
which either or both spouses were nationals at the time of the 
proceedings. It says nothing of the bases of jurisdiction involved.**® 

This general approval of the recommendations of the Royal 
Commission on Marriage and Divorce on the nationality issue 
involves approval of the extension of the rule in Armitage v. Att.- 
Gen.*! to the sphere of nationality so that an English court should 
recognise a decree which is recognised by the country of either 
spouse’s nationality.” 

Lord Pearson ** went rather further on the general issue of 
nationality and suggested that if a wife is allowed a separate 
nationality, for the purpose of suing for divorce, jurisdiction exer- 
cised on that basis should be recognised. He seemed to regard 
the problems of multi-state or federal nationality as of little 
importance because such states would not exercise jurisdiction on 
the basis of nationality. The problem remains, however, if our 
recognition rule is not related to the basis of the foreign court’s 
exercise of jurisdiction. He did impose the caveat on nationality 
as a ground of recognition that an English court might refuse to 
recognise a decree granted on the basis of nationality if that 
nationality had been acquired temporarily, for the purpose of 
obtaining a divorce,** or if, as he said,** “‘ there was no longer 
any real and substantial connection between the petitioner and the 
country of his or her nationahty.’’ >* 

On the other hand, Lord Wilberforce 77 and Lord Reid °! were 
even less defmite, and not at all enthusiastic, about recognition of 


28 Ibid. 545. 

19 (1958) Guna. 9678; and see therein the Draft Code, Cl. 7 (b). Ree [1967] 8 
W.L.B. 510 at p. 548. 

30 Lord Pearce’s suggestion at p. 646 that his approach would heve produced a 
more: gadiufackory temile In Lort y: Levett end Smith [1057] P. 156, b 
relying on nationality as a connecting factor, raises a complication. It 
suggests not only that just one of the parties need be a national of the country 
in question, for in Levett the decres was granted by a German court to the 
bas and, a British national, the wife being German, but also that the basis 
of the foreign court's exercise of Jurisdiction is irrelevant. It would appear 
in that case that the decree was granted on the basis of residence within ths 
jurisdiction, and there is no reference to nationality as a basis. Such a situa- 
tion hardly accords with Lord Pearce’s comments as to jurisdiction exercised 
on the basis of nationality. 


31 ] P. 185. 
rt of the a] Commission on Marri and Divorce, para. 857, and 
Draft Code, Ol. 7 (b). 1987] 3 W.L.B. 510 at p. 568. 


$4 See the discussion of *' Qualifications on on infra. 
ue R 510 at p. 564. 
ht be said of the husband, though not of the wife, in this case. 
a7 8 W.L.R. 510 at pp. 557-558. 38 Ibid. at p. 527. 
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divorce decrees of the courts of the parties’ nationality. Lord 
Wilberforce was prepared to recognise the factor of nationality, 
though without deciding whether the nationality of both spouses, 
or only of one, was relevant. However, he seemed to consider 
nationality as a factor which, like residence, is relevant to recogni- 
tion, but not necessarily alone. It is not clear whether he would 
recognise a decree pranted on the basis of nationality without 
further connection with the jurisdiction.’ 

The consequence of the variety of the statements on nationality 
as a connecting factor is that though one now knows it to be 
relevant to the issue of recognition there must still be great uncer- 
tainty as to such questions as whether the nationality of both 
parties must be taken mto account or whether the foreign court 
must have exercised jurisdiction on the basis of nationality. The 
courts have been “ left to deal with the problems as and when they 
arise ’’ *°; this makes the task of advising people as to their marital 
status, at the moment, very difficult without resort to declaratory 
relief. 

(4) Matrimonial home. This jurisdictional basis appealed to 
Lord Reid & alone, who considered that recognition should be 
given to a divorce decree granted, to husband or wife, by the court 
of the matrimonial home. He extended this to include recognition 
of a divorce granted, by the courts of the country of the matri- 
monial home, to a wife who has remained within that jurisdiction 
after her husband has left her.“ The concept of the matrimonial 
home is one which has met with little general approval in the 
English conflict of laws,“ though it may well be easier to determine 
the matrimonial home than to decide whether there was sufficient 
antmus manendi for the acquisition of a domicile of choice.“ 


(5) Place of celebration of the marriage. This is a connecting 
factor which was not really canvassed in the House of Lords ** 
and any views that it should have been have now been shown to be 
misplaced by the decision of Wrangham J. in Peters v. Peters.** 
Here H and W1 married in Yugoslavia in 1946 and they came to 
England in 1947, became domiciled here at all material times, and 
became naturalised British subjects in 1949, though H still often 
visited Yugoslavia. In 1960 they separated and m 1962, by 
arrangement with H, W1 went to Yugoslavia and a Yugoslav 


19 Ibid. at p. 558. 
40 Ibid. at p. 584, per Lord Morris; and see Angelo v. Angelo [1968] 1 W. L. R 
40 


L 

41 Ibid. at p. 527, though Lord Pearce, at p. 546, Lord Wilberforce, at p. 647 and 
Lord Pearson at p. Bas do mention the fact. 

12 Ibid. ab p. 527. 43 6.9., Sinolatr v. Sinclair [1967] 3 W.L.R. 1540. 

44 [1967] 8 W.L.B. 510 at p. s3. Bee Webb (1967) 16 LO.L.Q. 997 at pp. 
011-1012 for a discussion of some of the further problems raised by the 
concept of the matrimonial home. 

48 Though see Lord Pearson's reference to it at p. 565; and see Lord Reid at p. 
520; and see Peters v. Peters [1967] 8 W.L.R. 1285 at p. 1238. 

4¢ [1967] 8 W.L.R. 1285; Webb (1068) 17 LO.L.Q. 209. 
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court granted her a decree of divorce on the grounds of desertion, 
exercising jurisdiction principally on the basis that the marriage 
had been celebrated in Yugoslavia. The spouses returned to 
England and H remarried. This second marriage was dissolved *’ 
in 1967. W1 now petitioned either for a declaration that the Yugo- 
slav divorce decree was valid or for a decree of divorce. One of the 
arguments propounded for recognition of the Yugoslav decree was 
that it was a decree of the court of the locus celebrationis. This 
argument was rejected. Wrangham J. considered that although a 
result of Indyka may have been that English courts should recog- 
nise a foreign decree whenever there was a real and substantial 
connection between the petitioner and the foreign court,“ that 
connection was not provided by celebration of the marriage m the 
foreign country. 


(6) Statutory grounds, There is no reason to believe that the 
House of Lords desired any aHeration, by Parliament of course, of 
the statutory bases of recognition under the provisions of the 
Colonial and Other Territories (Divorce Jurisdiction) Acts 1926- 
1950.*° Such references as there are to this legislation seem to 


express approval.*° 


(7) Other factors. Various other factors, tendmg to show a 
substantial connection with the jurisdiction whose decree is m 
question, were referred to by them Lordships, with special refer- 
ence to the facts of the actual case. Thus Lord Pearce *' and Lord 
Pearson ** made mention of the fact that the husband, and there- 
fore the wife, had been domiciled in Czechoslovakia some years 
prior to the divorce proceedings in question. The relevance of such 
earlier domicile or nationality has now been rejected, at least in the 
absence of some more substantial connecting factor, in Peters v. 
Peters.“ In that case the court refused to find a necessary con- 
nection with Yugoslavia from the fact that the spouses had been 
domiciled there and had been Yugoslav nationals at the time of 
their marriage there, for they had later become domiciled in England 
and naturaHsed British subjects and that was their position at the 
relevant date, that of the foreign divorce proceedings. 


(8) Qualifications on recognition. There was general agreement ** 
that, no matter how the basic principles or rules of recognition 
should be extended, recognition of any foreign decree of divorce 


47 Whereas, as will be seen, it should have besn annulled. 
48 Condderation of the requirement of real and substantial connection is to be 


‘ T. 
so 7] 8 W.L.B. 510 at p. 541, per Lord Pearce; see also on the effect of this 
islation on the domestic jurisdictional rules Lord Reid at p. 524, Lord 
a cas 51 Ibid. _M p. B46, 
52 Thid. at p. 568. 53 Supr 
s [1967] 8 W-L.B. 510 at p. 531, per Lord Morris, at p. 54d, por Lord Pear: 
at p. 568, per Lord Pearson. 
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should be subject to the existing, albeit very limited,** qualifica- 
tions that the foreign divorce must not be vitiated by fraud ** or 
contrary to natural or substantial justice.*’ 

Indyka would seem to provide a further qualification to any 
rules of recognition, in the requirement that recognition should be 
given only to decrees pranted by a country with which the peti- 
tioner had a “‘ real and substantial connection.” ** This is only 
vaguely defimed in the judgments and it is not too easy to decide 
how to place this factor in any conceptual analysis of recognition 
rules. The judgment of Lord Wilberforce ** would suggest that 
substantial connection is the basis of the recognition rule and that 
one looks at factors such as residence and nationality in order to 
determine whether there was sufficient connection. On this view 
there is no general rule that, e.g., we should recognise decrees of 
the court of the parties’ nationality. On the issue of decrees 
granted by a court of a petitioning wife’s residence, he considered 
that we should “ recognise divorces given to wives by the courts 
of their residence wherever a real and substantial connection is 
shown between the petitioner and the country, or territory, exercis- 
ing jurisdiction. I use these expressions so as to enable the courts, 
who must decide each case, to consider both the length and quality 
of the residence and to take into account such other factors as 
nationality which may reinforce the connection.” $° 

Lord Wilberforce gave a further justification for this approach 
by saying that it would ‘* enable the courts (as they habitually 
do without difficulty) to reject residence of passage or residence, 
to use the descriptive expression of the older cases, resorted to by 
persons who properly should seek relief here for the purpose of 
obtaining relief which our courts would not give.” *' This view 
that divorces granted to ‘* birds of passage ’’™ should not be 
recognised commended itself to Lords Pearce, Pearson and Morris 
and they proposed that an English court should refuse to recognise 
a decree granted to a wife who has obtained a temporary nationality 
or fictitious domicile *? or just gone abroad for three years “ to 
obtain a divorce. Their approach to this problem was that lack of 


55 Dicey and Morris, Serer 

š 6.9., Middleton vY. 1967] P. 62. 

5T os., Gra rn Nrmoea [1968 P. 259 at p. 271; and see also Burke v. Burke 
eerie .X. 868. 

e [1967 bg E Lord Morris. 

ze A ae ae rangham J. in Peters v. Peters, sepra, and 
ase Brown v. Brown [1968] 2 W. L. R 969, 972. Bee Dicey and Morris, op. où., 


+1 Ibid.; and see Le Mesurier v. Le Mesurisr 1805] A.C. 517 at p. 518. On the 
meaning of ‘residence ’’ under s. Oe i and fortis, b 801; 
Cheshire, Private International Law, Tth ed., p. ean, “The Mean- 
ing of Residence " (1962) 11 I.0.L.Q. 1158 at pp. nee tie. 

62 Arnold v. Arnold [1057] P. 287 at p. 258; cited by Lord Pearson: [1967] 8 
W.L.R. 510 at p. 564. 
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s4 Ibid. as p. 544, per Lord Pearce; and see Lord Reid at p. 590. 
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substantial connection is a qualification of the rules of recognition, 
not that, as Lord Wilberforce suggested, there is a positive require- 
ment of ‘substantial connection, as to which residence and national- 
ity are but factors. 

It is in this context that their Lordships seemed prepared, also, 
to make inroads into the general rule that English courts do not 
normally look at the basis of jurisdiction of the foreign court nor 
at the grounds of divorce. This would seem now to be subject to 
some qualification. Lord Pearce * suggested that where the divorce 
could not be said to be genuine according to our notion of divorce, 
then the grounds of divorce can be examined,** and he gave as an 
example a divorce granted on the grounds of mcompatibility of 
temperament with jurisdiction taken on one day’s residence.*’ In 
such circumstances the courts are merely ‘* purveying divorce to 
foreigners who wish to buy it; and that does not accord with our 
notions of genuine divorce,” ** and the English courts should have 
a discretion not to recognise such divorces. This presupposes, how- 
ever, that they are granted in jurisdictional circumstances where 
our courts could recognise them. This means, presumably, that a 
wife who resides for three years in Chihuahua for the purpose of 
obtaining a divorce in jurisdictional circumstances similar to section 
40 (1) (b) will be likely to have her divorce refused recognition 
after Indyka, ie., this quahfication involves a more restrictive 
approach to recognition, for the quahfication can only apply if 
there was, in general, a basis for recognition.*® 

It would not seem that their Lordships mtended to alter the 
general rule that English courts will recognise non-judicial 
divorces,’° granted according to the law of the parties’ domicile.” 


es Ibid. at p. 544; and see Lord Pearson at p. 564. 

s6 And soe Reid et pp. , 526. 

«T As in the Mexican State of Chihuahua; seo Mountbatten v. Monuntibetien 
[1950] P. 48. See Dicey and Morris, op. oit., First Supplement. 

6s (1967] 8 W.L.R. 510 at p. 544. 

e Such an a is close to scoeptance in English law of a doctrine of 
evasion or Ua eat rr vi E. though familiar to American and 
continental conflicts lawyers, so far been rejected b lish law, except 
PT in the field of contract, See Graveson, ‘* The a ar of Evasion of 

Law in England and — ” (1987) 19 Journal of Comparative Legisla- 
tion G1; Graveson, ‘* Com vo Aspects of the General Principles of Pnvate 
Internationa] Law " (19 100 Recueil des Cours de l'Académis ds Droit 
International, Chap. 4. 10 Dicey and Morris, pp. 819-821. 

T1 Cf. the New Zealand Matrimonial Proceedings Act 1968, s. 82 (1), which 
refers to ‘‘ any dearee or order or legislative enactment for divorce . . . made 

. by a court or legislatore.” A trative divoross such as in Manning 
v. ` Manning [1958] P. A e E E S presum- 
ably, only recognised by virtue of s. 82 (2), which preserves the validity of 

foreign divorce w would be reco apart from s. 82 (1); see Webb, 
ie CDi vores and Nullity"’ (1966) 2 N.4.U.L.R. 145 a pp. 146-147. The 
relevant Australian legislation, the Matrimonia] Causes Act 1050, s. 95 ; 
refers to recognition of divorces ‘‘ effected in accordance with the law o 
foreign country,’ which is ded in a: 95 (G) to refer to divorces effected 


“by decree, islation or erwise '’—thereby allowing full recognition of 
extra-judicial ; seo Cowen and Da Costa, Matnmonial Causes Jaris- 
diction (1961), pp. &1-82, 100. 
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If the English rules as to recognition of non-judicial divorces apply 
to recognition of all non-judicial divorces given in jurisdictional 
circumstances where recognition would be granted had the divorce 
been by judicial decree, then further problems arise from Indyka. 
Some support for the proposition that an extra-judicial divorce 
granted other than in the country of the parties’ domicile, e.g., 
in the country where the wife has resided for three years,’* should 
be recognised may be gathered from Manning v. Manneng,"? 
where recognition was given to a Norwegian divorce by 
administrative process to a wife domiciled in England but 
resident for three years in Norway. If, after Indyka, the 
Enghsh courts are to refer, in relation to some of the new 
relevant jurisdictional facts, to the basis of the foreign court’s 
assumption of jurisdiction, as in the case of nationality,‘ this 
would exclude recognition of non-judicial divorces granted in the 
country of the parties’ mationahty. So, if H and W, both Moslems 
domiciled In England, were divorced by a religious procedure in 
Egypt, of which country they were nationals, it being a provision 
of Egyptian law that divorce there by talak is valid if the parties 
are Egyptian cttizens,’* then should this divorce be denied recogni- 
tion in England simply because of its non-judicial nature? What 
would be the posttion if this talak was performed in England, where 
the parties are domiciled, but was regarded as valid under the law 
of ther nationality? The Report of the Royal Commission on Mar- 
riage and Divorce, of which some of thelr Lordships expressed 
approval,’* recommends recognition of divorces which would be 
recognised by the law of the parties’ nationality." It is submitted 
that the recognition of extra-judicial divorces should not be limited 
only to some of the grounds of recognition of foreign judicial 
decrees. 


(9) Interrelation of grounds of recognition. The interrelation 
of various grounds of jurisdiction of a foreign court which might 
lead to recognition in England is to be seen in Angelo v. Angelo."* 
Here H and W married in England in 1960. H was, and remained 
at all times, domiciled in England and a British national. W was 
a German national. They lived in France after their marriage 


73 On an an with the Matrimonial Causes Act 1985, s. 40 (1) (b). 


ea : 
T4 disco this d, Lord Pearce ((1967] 8 W. L. R. 510 at p. 545) 
j of ‘“ decrees of the court of nationality, when juris- 
diction is taken on the ground of nationality’’; and see Lord Pearson at 
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7s Ryan, 82 Can. Bar Rev. 1027 at pp. 1081-1082. 
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earce, et p. 568, per Lord Pearson. 
TT Paras. 661-865 and Draft Code cl. 7 (b); of. Russ v. Rass [1904] P. 815 at 
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recognise any attempt to obtain a divorce in B ee EAR Hy agia 
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until 1962 when W returned to Germany and refused to live with 
H. In 1968, W obtained a divorce from a German court on the 
jurisdictional basis of her German nationality and habitual local 
residence." In December 1966, H petitioned, in England, for a 
divorce but, after the House of Lords decision in Indyka, he was 
given leave to amend and he petitioned for a declaration that his 
marriage had been validly dissolved by the 1968 German decree. 
This raised the issue of recognition of a decree granted by the court 
of one party’s nationahty after six months’ residence within that 
jurisdiction. 

Ormrod J. examined various bases of recognition suggested by 
the House of Lords in Indyka and seemed to conclude that the 
German decree fulfilled the tests there laid down. Im fact, the 
only relevant tests are those of residence and nationality. This 
decree was not granted by the court of the matrimonial home,** 
for that was in France, nor by the court of W’s domicile, m the 
English sense, and it does not appear to have been decided that 
W had acquired a separate German domicile, under German law, 
for the purpose of suing for divorce. Furthermore, # does not 
appear to have been decided m the English or German courts that 
she was domiciled in Germany according to a definition of domicile 
less exacting than the English one, for the German court exercised 
jurisdiction on the basis of residence and nationality. 

It is a Httle difficult to estimate the effect of Ormrod J.’s 
decision to recognise the German decree. If one was to say that the 
decision is authority for the view that a decree granted by a court 
of the country of the petitioner’s nationality should be recognised, 
this would be wholly acceptable and help to resolve some of the 
doubts as to recognition of decrees of the court of the nationality. 
It would now be clear that the nationality of one party alone, the 
petitioner, would be a sufficient connecting factor. However, m 
considering the judgments of the House of Lords on the issue of 
nationality, Ormrod J. refers to the statements of Lord Pearce * 
and Lord Pearson ** that a decree of the court of the nationality 
will be recognised, if granted on that basis; if this decision lends 
support to the view that this is a necessary requirement, then it is 
to be regretted. What is also unclear is whether six months’ resi- 
dence, in the absence of the factor of nationality, would suffice as 
a basis for recognition. It is submitted that it ought not to. 
Furthermore, it is to be hoped that the decision is not taken to 
lend support to the view of Lord Wilberforce ® that the criterion 
for recognition is the very vague one of real and substantial con- 
nection, ie., some combination of the factors of residence and 


7® About six months. 

ae Ormrod J., considered, at p. 408, as relevant that part of Lord Reid’s judgment 
which referred to — based on a wife's residence, 

1 [1967] 2 W.L.B. 510 at 82 Ibid. at p. 568. 

a jbid. at p. 558. But see —— v. Peters [1 8 W.L.R. 1285, 1288; Brown v. 
Bion 1968] 2 W.L.E 069, 979; Dicey and Morris, op. cit, First Supplement. 
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nationality, thus, for example, leaving doubts as to the recognition 
position if, say, this decree had been granted to a German national, 
not habitually resident within the jurisdiction of the German court. 
One thing is certain, however. This German decree could not have 
been recognised before the House of Lords decision in Indyka 
and this would indicate that the views therein expressed on general 
wider bases of recognition are not going to be treated as mere 
obtter dicta. 


V. TEE AMBIT or INDYKA 


There is no doubt that tbis decision applies to the recognition rules 
for foreign divorces, but it is suggested, by Lord Wilberforce,” 
that his judgment, at least, is confined to recognition of decrees of 
dissolution of marriage. It is proposed to look, very briefly, at 
the extent to which the English conflict of laws has appled the 
Travers v. Holley principle of recognition, based on some concept 
of reciprocity or similarity, outside the sphere of foreign divorces 
and to consider the significance of Lord Wilberforce’s suggestion 
that wider bases of recognition are, so far at least, confined to 
divorce. 


(a) Nullity decrees 

There are only a limited number of decisions on recognition of 
foreign nullity decrees but it has been suggested * that the prin- 
ciple of Travers v. Holley should there apply, and that English 
courts should recognise foreign decrees granted in circumstances 
similar to the exercise of domestic jurisdiction under section 40 (1) 
of the Matrimonial Causes Act 1965, or, perhaps, similar to any 
other domestic jurisdictional rule. There is no reason m principle 
why such recognition should not be alowed and in Australia ** 
and New Zealand *’ wider rules of recognition have been introduced 
though on the strict rule that the exercise of foreign jurisdiction 
must have been on certain specific bases. What is to be seen, in 
England, is whether the extended recognition principle of Indyka 
may lead to recognition of foreign nullity decrees granted in juris- 
dictional circumstances where there is no English domestic nullity 
jurisdiction, ¢.g., decrees granted by the courts of the nationality.** 


(b) Adoptton 
The influence of Travers v. Holley is to be seen in the decision 
of the Court of Appeal in Re Valentine’s Settlement * on the 


1087] 8 W.L.R. 610 at p. 557. 
as — a l Commission on Marriage and Divorce, para. 907; Dicey 
Morris, p. 876; Cheshire, P- 325. 
a6 Matcimonial Causes Act 1959, s. 95 (8) (6). 
87 Matrimonial Proosedings Act 1963, s. 82 (1) (b). 
88 Cf. the New Zealand Matrimonial Sresocdings Act 1068, (1) (b) (ii) 
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recognition of foreign adoptions, for Lord Denning M.R. applied 
the Travers v. Holley principle to recognition of foreign adoption 
orders.°° However, there was in that case a clear desire on the 
part of Salmon L.J." to extend our recognition rules beyond 
reciprocity and recognise an adoption m a foreign country if it is 
effected by an order of the courts of that country, provided the 
same safeguards are applied as in England, even if the jurisdictional 
circumstances are different from those provided by English domestic 
law. The force of this argument was conceded by the two majority 
jodges.“ As Salmon L.J. propounded ** the argument that there 
was far greater justification for recognising foreign divorce decrees 
in similar circumstances, it may be that, now the divorce recogni- 
tion grounds have been expanded, so should those for adoption. 
If so, one sees the force behind Lord Wilberforce’s view in Indyka 
that his remarks should be confined to divorce, for if recognition of 
foreign matrimonial decrees and orders is to extend beyond recipro- 
city, then there may well have to be developed separate grounds 
of recognition for each type of matrimonial cause or proceeding. 


(c) Decrees of presumption of death and dissolution of marriage ™ 

These would seem to fall withm the Travers v. Holley recipro- 
city principle, on the authority of Sxemik v. Gryla,°* and there 
would seem to be a good case for recognition of such foreign decrees, 
closely connected with divorce, being based on principles similar 
to those for recognition of foreign divorces and thus for an extension 
of the recognition rules beyond similarity to the domestic jurisdic- 
tional grounds.** 


(d) Judicial separation®' 

Though there is little authority on recognition of foreign decrees 
of judicial separation, such as there is pomts towards recognition 
of foreign decrees granted m circumstances where an English court 
would have assumed jurisdiction. Hence a foreign decree of the 
court of the common domicile will be recognised in England,*® an 
English court having jurisdiction in such circumstances.’ However, 
a foreign decree granted by the court of the petitioner’s residence 
will not be recognised,’ as an Enghsh court has no jurisdiction 
based on the residence of the petitioner,? though it does have 
jurisdiction based on the residence of the respondent.* So far the 
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few recognition decisions accord with the reciprocity principle of 
Travers v. Holley, which was specifically applied in the briefly 
reported decision in Hughes v. Hughes * and which is supported by 
academic opinion ë as being the basis of recognition of foreign 
decrees of judicial separation. 

Will the courts feel free after Indyka to recognise foreign decrees 
granted in circumstances and on bases not giving jurisdiction to 
an English court? Certainly judicial separation does provide a 
recent example of problems which may arise from a recognition 
rule being based on reciprocity in the event of the domestic juris- 
diction rule being narrowed. The Court of Appeal in Sinclair v. 
Sinclair * has decided that, despite previous authority" and 
academic opinion * suggesting the contrary, an English court does 
not have jurisdiction to entertam a suit for judicial separation or 
restitution of conjugal rights on the basis that the parties had ther 
matrimonial home in England when the events occurred on which 
the claim is based. Although in this case Willmer L.J. considered 
that Indyka was of no help, being a decision on rules of recognition, 
an application of its approach might permit an English court to 
recognise a foreign decree of judicial separation granted by the 
court of the matrimonial home, despite the recent narrowing of 
the English domestic jurisdiction. 

A further issue as to the ambit.of Indyka is as to its effect on 
English domestic jurisdictional rules. There was a general basic 
distinction drawn in the House of Lords between rules of domestio 
jurisdiction which are either the creation of the legislature or have 
been approved by Parliament * and recognition rules which, with 
a few minor statutory exceptions, are judge-made.’® The result of 
this distinction was a conclusion by their Lordships that they could 
and should do littl to curtail the domestic jurisdictional rules, 
for they were unable to alter Acts of Parliament. Though they 
could extend the bases of domestic jurisdiction it was generally 
felt that any alteration of domestic rules should now be left to 
Parliament, bearing in mind that ther Lordships might well sug- 
gest matters to be considered in the amendment of such rules, 
and they had little hesitation in pointing to defects in the present 
domestic rules.” 

Indyka is thus a decision on recognition and is to be considered 
as no authority on domestic jurisdictional rules °; but it will be 


— O.L.Y. 502. 5 Cheshire, pp. 854-855. 
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interesting to see what influence the reliance on connecting factors 
such as nationality or residence has on the use of such factors as 
bases of domestic jurisdiction. This is of some importance as the 
two factors mentioned were considered relevant to domestic juris- 
diction in the Draft Code of the Royal Commission on Marriage and 
Divorce.** 


CONCLUSIONS 


It is stated in Indyka that a broadening of the recognition rules 
beyond the principle of Travers v. Holley is desirable ** and would 
reduce the number of “* limping marriages ”’ whilst not involving 
the real likelihood of injustice to people who have relied on the 
present law as to their matrimonial status.’* The first part of this 
argument is basically true but one has to be a little more guarded 
as to a denial of danger of injustice. Any approval of the Travers 
v. Holley principle on the facts of this case is likely to cause diffi 
culty and uncertainty.” Secondly, Travers v. Holley did have a 
merit of certainty, albeit rather mechanical, symmetrical certainty. 
At the moment, because of the diffused and complex nature of the 
judgments in Indyka, a great deal of uncertainty has been cast 
into the law simply because it has not been made clear m what 
circumstances a foreign decree of divorce will be recognised and 
because doubt has been cast upon established rules of the conflict 
of laws without any definitive statement as to the new revised 
position. There may well be a sharp increase in the number of 
petitions for declaratory relief, under R.S.C. Ord. 15, r. 16. Especi- 
ally will there be difficulty and uncertamty if any support is given 
to the suggestion that the new rules of recognition may in some 
circumstances be narrower than the principle of Travers v. Holley, 
on which so many people must have relied. 

The dangers of uncertainty were minimised by Lord Wilberforce 
when he said ** that ‘‘ the courts are well able to perform the task 
of examining the reality of the connection between the resident 
petitioner wife and the jurisdiction Invoked, bearing in mind, but 
not being rigidly bound by, the developments of domestic jurisdic- 
tion.” There may be little doubt that the courts can resolve the 
problem of the petitioner’s status with reasonable ease, but, with 
respect, therein lies the problem, for in the present state of the 
law there is a likelihood that only a court can determine this and 
many people would like to be able to marry or otherwise alter their 
status without having to petition a court to determine whether 
they can do so, and, if so, how.” P. M. Norrs.* 


14 Beo Draft Code, Part I—Jurisdiction of the Court. 
Eae bal oer Lee 542, per Lord Pearce. 

16 Lord Reid. 17 See Part IV, supra. 
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in the University of Oxford, for a number of helpful comments. The remain- 
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THE COMMONWEALTH IN AFRICA * 


INTRODUCTORY 


Wir the last ten years, there have come into existence thirty- 
eight independent states in Africa. Of these, eleven are English- 
speaking, that is, they were former dependencies ! of Great Britain. 
At independence, each of these countries freely opted to remain 
withm the Commonwealth, and has remained so till today. It is 
well known that the grant of political independence to a former 
dependency of Britain is a matter exclusively for the British 
Government of the day to decide, but that membership of the 
Commonwealth is a matter for all its members to determine. This 
distinction was brought to the fore when Ghana, the first African 
territory to be granted independence by Britain, applied in the 
usual way through the British Secretary of State for Commonwealth 
Relations for membership of the club. It was feared in some 
querters that the Union of South Africa, as she was then called, 
might, for reasons of race, oppose Ghana’s membership after Great 
Britain had granted independence. Fortunately, the problem was 
resolved and Ghana was admitted at least without a public airing 
of views among the existing members. 

Beginning with Ghana, a fairly common pattern of evolution is 
discernible among the African members of the Commonwealth. 
This has taken the form of nearly all of them first becoming a 
Dominion in the classical sense of the Balfour Declaration of 1926, 
with the Queen as the Head of State. Following the examples of 
India, Pakistan and Ceylon, an Independence Act is passed by the 
British Parliament by which the newly independent territory re- 
ceived legal recognition as a sovereign state; this is in addition to 
an Order in Council which sets out the detailed provisions of the 
constitution.” Such a monarchy soon gives way to a republic which 
seems, however, determined to remain within the Commonwealth. 

Hence Ghana attamed independence on March 6, 1957, and 
became a republic on July 1, 1960; Nigeria, which became independ- 
ent on October 1, 1960, became a republic on October 1, 1968; 
Tanganyika became a republic in December 1962, after a little 
over eighteen months as a monarchy *; other countries that have 


` A lecture delivered at the School of Oriental and African Studies, University of 
London on March 2, 1067. 
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followed suit are Kenya,‘ Uganda and, recently, Malawi *; there 
are rumblings that Sierra Leone and even Gambia * may soon join 
the republics within the Commonwealth; no such thought has sgo 
far assailed the leaders of the newest member, Lesotho. The only 
notable exception to this pattern is Zambia, which went straight 
from a dependent to a republican status at independence, without 
the intervening period of monarchical rule.” So wide is the discretion 
allowed by Britain to each newly independent country to determine 
its own destiny.’ Two reasons may be given for the vogue among 
the newly independent members of the Commonwealth in Africa 
for turning their monarchies into republics within a few years of 
independence. The first is that, since India broke the ice in 1949 
by getting the then British Government to evolve a formula which 
makes it possible for a member of the Commonwealth to become 
a republic which does not owe any allegiance to the Queen of 
England while accepting her as the Head of the Commonwealth, 
the newly independent states in Africa are encouraged to follow 
this precedent. The second reason is that the emotions of national- 
ism which the grant of independence generates tend to accentuate 
the problems of the dyarchy. The Governor-General, whether 
British or African, is seen, not in his proper role as the legal 
representative of the Queen, but as a symbol of imperial power. 
Also, their French-speaking colleagues, both in the Organisation of 
African Unity and at the United Nations Organisation, have always 
tended to confuse the Commonwealth idea with the French Com- 
munity, while a number of Eastern European countries and others 
have until recently insisted that membership of the Commonwealth 
is inconsistent with complete independence and sovereignty, especi- 
ally of the African and Asian countries. The newly independent 
African states for these and other reasons have for the most part 
preferred republics to monarchies. They have, however, avoided 
the temptation to leave the Commonwealth, because they fully 
appreciate the economic advantages of belonging to the sterling 
area and the periodic opportunities of meeting other Commonwealth 
Heads of State and Government. 

In constitutional terms, this has nevertheless resulted in a 
widespread invocation of the doctrine of autochthony m the newly 
independent African states. It is considered inappropriate that the 


4 Kenya Republic Act 1065 gave effect to Kenya becoming a republico within 
the Commonwealth as from December 12, 1964. 

5 Before this, tha Malawi Independence Act 1964 provided that the territories 
comprised in the Nyasaland Protectorate should form the Dominion of Malawi 
from July 6, 1964. 

€ See Gambia Independence Act 1964, which granted Gambia fully responsible 
status within the Commonwealth. 

1 The Zambia Independence Act 1964 established the ublio of Zambis, with 
— October 24, 1064, as an independent republio within the Common- 
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constitution of a self-governing state should derive its authority 
from an external source, namely, an Order in Council of the Queen 
of England and an Act of the British Parliament. In so far as this 
amounts to a derogation from the sovereignty of the new state, 
there is a strong urge to substitute for it a home-grown constitution 
which should derive its authority from the people. The result has 
often been a constitution expressed to be based upon the sovereign 
will of the indigenous people. The legal issue involved is an intract- 
able one. An example of what happened in the case of Nigeria 
may help to illustrate the point. The Order in Council of 1960 
gave Parliament the power to alter any of the provisions of the 
Order or of the Constitution, provided the Governor of each Region 
“ has signified consent to its having effect.” ° The problem that 
then arose was how to overcome the further requirement that, m 
order for a proposed enactment to become law, the Governor- 
General’s assent must be obtained “‘ on behalf of Her Majesty.” 1° 
When the constitution had been duly passed in both Houses of 
Parliament, the Nigerian Governor-General, who was deemed under 
section 157 (1) to be elected President of the Republic on the date 
of the commencement of the new constitution, was duly sworn in 
as such and soon thereafter signified his assent to the constitution 
as required under section 62 (1). The Regional Governors all with- 
out exception signified their consent to its having effect. In this 
way, the country was saved the embarrassment that must inevit- 
ably result from her Governor-General having to assent “f on behalf 
of Her Majesty ’’; instead, the necessary assent was given by the 
President as President of the Republic of Nigeria in his own right. 
If the constitution had had to be assented to on behalf of Her 
Majesty, then it would still have owed its authority to an external 
source. 

Unlike India and Pakistan,’ Nigeria did not, expressly claim 
to be holding a Constituent Assembly in passing the new republican 
constitution of 1968 into law. The form and structure of the 
constitution had been settled at an All Nigeria Constitutional Con- 
ference a few months before Parliament did its work. To drive 
home the principle of autochthony, the preamble to the Con- 
stitution, after expressing the resolve of the people to establish 
the Federal Republic of Nigeria, their desire to ensure their unity 
and faith in their fatherland, promotion of mnter-African co-opera- 
tion, internal and world peace based upon liberty, equality and 
justice, ends with these words: 

“ We the people of Nigeria by our representatives 
here in Parliament assembled, do 

Hereby declare, enact and give to ourselves the 
following Constitution.”’ 


® 2, 18 of the Order in Counail. 16 a, 57 (1) of the Oonstitution. 
11 As to which, see K. O. Wheare: Constitutional! Structure of the Common- 
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Similar declarations occur in the Constitutions of India and Pak- 
stan, and the Constitutions of Ghana, Tanzania and Zambia contain 
sentiments to the same effect. Indeed, the path followed by nearly 
all the newly independent states in Africa, like the legal issues 
involved, has been similar. Whether the desire for constitutional 
autochthony has been achieved with impeccable legal validity will 
continue to be the subject of academic controversy for some time 
to come. 


CHARACTERISTICS OF THE AFRICAN CONSTITUTIONS 


In spite of the divergences of historical developments and of cul- 
tural patterns among the eleven members of the Commonwealth in 
Africa, certain common features are noticeable. The most 
important of these are the Westminster-type parliamentary institu- 
tions like a Cabinet system of government which implies respon- 
sibility of the executive to the legislature, a judicial system which 
assumes the independence of the judiciary, a non-political civil 
service, an efficient police force, and if one may say so without 
giving offence, a loyal, well organised and disciplined army. Other 
notable characteristics of at least the majority of these constitutions 
are the provisions concerning fundamental rights, a common citizen- 
ship, and an electoral system upon which any form of parliamentary 
democracy must be based. To say this is not to suggest that the 
Westminister model has been as closely observed in the spirit as in 
the letter whenever it has been adopted in these new constitutions. 
A brief survey will indicate the trend. 

The most crucial issue facing a newly independent African 
country is what to do with the problem of power; or, if we like, 
the problem of transfer of power. In every instance, it will be 
found that, as British power was about to be withdrawn, various 
latent forces have come to the fore. The impartial referee is about 
to depart, and both sides to the game, or at least sections of them, 
are unsure about the future. No doubt the colonial régime has 
been a strong government in certain ways, but it has also 
engendered a feeling of fair and impartial administration of justice 
and a sense of order and peace among the several communities 
under its sway. There is here a problem of dyarchy in a local 
connotation—the dichotomy between the modern central govern- 
ment and the traditional local administration, the one headed by 
the new charismatic leader, the other by the traditional rulers of 
the several communities throughout the country. The struggle is 
very often between loyalty to the new political leader and allegiance 
to the indigenous source of political and cultural power—the chiefs 
—wherever they have evolved to that level. One suspects that the 
arrangements arrived at frequently give the impression of an 
uneasy truce between the British imported legislative council 
system and the indirect rule system. The trend has been for the 
former gradually to absorb the latter in order to have a homogenous 
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parliamentary structure which would be capable of taking the 
strains of independence. If one may adapt the expressive phrase 
of Lord Lugard, the new nationalist leaders of the African states 
may be regarded as coming to power by a process of an unconscious 
succession to the Dual Mandate. 

This problem may be illustrated by mentioning the recent 
antinomy between the Central Government of Uganda and the 
traditional administration of Buganda, or that between King 
Moshoeshoe of Lesotho and his Prime Minister. In its slightly older 
form, the problem was tackled in Ghana by the setting up of 
Regional Assemblies with purely advisory, and some would say, 
ineffective roles vis-d-vis the Government, while in Nigeria until the 
recent trouble there, compromise was sought in Regional Houses 
of Chiefs and the Central Senate (though the chiefly representation 
was quite small in this body) with powers modelled on those of the 
House of Lords m the (British) Parliament Acts of 191] and 1949. 
Sometimes, the struggle has been between colony and protectorate, 
that is, between modernists and traditionalists. 

Thus, in Buck v. Attorney-General, six sophisticated Creoles 
of Freetown, who were the descendants of the original settlers, 
claimed the ownership of the Colony which together with the 
protectorate constitutes the independent State of Sierra Leone 
within the Commonwealth. The claimants sought a declaration 
that the establishment of the new state was void, that they were 
entitled to set up their own government over the Colony and that the 
Crown held the land there in trust for them. The Court of Appeal 
held that the State of Sierra Leone ** was validly established by 
the Sierra Leone Independence Act 1961, that the claimants as 
successors to the settlers of the Colony had no interest in or rights 
over the land of the Colony and that in any case the English courts 
have no jurisdiction to make a declaration impugning the validity 
of the constitution of a foreign independent state, at any rate where 
it is clear that that is the object of the action brought. Another 
instance occurred in Sabally and N’Jie v. Attorney-General.'® 
There, an unsuccessful candidate at an election sued for a declara- 
tion that the Gambia Validation Order in Council 1968 was invalid. 
By that Order, Her Majesty in Council validated retrospectively 
certain elections in the Gambia which were invalid because they did 
not comply with the constitution granted in 1961. The result was 


12 Since this lecture was delivered, the Army in Sierra Leone has taken over the 

— end if has become clear that ethnic differences played a part in 
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that the new constitution could not operate. The Judicial Com- 
mittee held that the 1968 Order was intra vires and valid, but on 
two alternative grounds: (a) that it was a mere legislation under 
the power reserved to the Crown in that behalf by section 74 of the 
new constitution (per Harman and Russell L.JJ.), or (b) that it 
was authorised by the British Settlement Act under which the 
constitution had been granted, since that Act extinguished the 
prerogative right to grant representative legislatures to settled 
colonies and since all acts done thereafter in relation to a British 
settlement by the Crown in Council were done under the powers 
contained in that Act (per Lord Denning M.R.).‘* In this way was 
resolved another attempt to nullify an independence constitution by 
a colony-dominated élite in their struggle for power against a 
largely protectorate group. The constitutional often tends to 
obscure the sociological basis of the struggle. 

Another aspect of the same phenomenon is the fear of domina- 
tion by one group over others. This hag resulted in two forms of 
constitutional developments. In Nigeria, for example, it has led 
to the demand by the Nigerian leaders for a federal form of 
government at independence, the thought being that the federal 
structure would permit the various ethnic groups to develop as 
far as possible along their own lines, while being associated together 
for common economic and social advantages resulting from mem- 
bership of a large political entity. In Ghana, the same demand was 
made by the opposition party as a condition of agreeing with the 
majority party to the grant of mdependence to the then Gold 
Coast in March 1957. As this demand was vigorously opposed by 
the government party, a compromise was arrived at, whereby 
Regional Houses of Assembly were to be established to give 
expression to the aspirations of certain ethnic groups and minority 
elements, especially in Ashanti and the Northern Territories. The 
result was a unitary constitution, with the whitthng away of many 
of the powers given to these regional bodies soon after the grant 
of independence. The government party claimed that a federal 
form of government, at least m the context of Ghana, would 
encourage ethnocentric prejudices and thereby militate against rapid 
unification of the diverse elements making up the country. In 
Kenya, a similar development towards regionalism featured the 
independence constitution, in spite of the opposition to it of the 
government party.'’ The Regional Assemblies were half-way houses 
between the autonomous Regions of Nigeria and the Ghana 
Regional Assemblies, at least until the recent merger of the opposi- 
tion party with the government party and the consequent 


16 Both Lord Denning M.R. and Russell L.J. said further that, even if the 
constitution had been granted under the prerogative, the Queen in Council 
could still rescue 1# from such an impasse. 

1T The Kenya Order in Counoil (No. 791) 1068, which came into operation on 
April 9, 1968. 
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diminution in the authority and functions of the Kenya Regional 
Assemblies. 

One other feature of the demand for some form of decentralisa- 
tion of authority is inequality in the economic resources of different 
parts of the same territory. It finds its most obvious expression 
in the demand for a system of revenue allocation as between the 
centre and the constituent units of a federation. Nigeria illustrates 
this kind of trend in English-speaking Africa. But the interplay 
of economic considerations and nationalist particularism can be seen 
as underlying the break-up of the British Central African Federa- 
tion ** as well as the somewhat retarded evolution of an East 
African Federation. 

In nearly all the newly independent states, with the exception 
of Ghana, Tanzania and Zambia, a major demand for means to be 
devised for allaying the fears of minority groups and individuals 
after the grant of independence by Britain has been that certain 
fundamental rights be written mto the independence constitution. 
It is the United Nations Universal Declaration of Human Rights 
of 1948 that supplied the inspiration as well as the model. It is 
now usually admitted that the Nigerian Constitution contains the 
most comprehensive set of provisions on fundamental rights and 
freedoms in modern times, and that these have served as a prece- 
dent for all the other countries in Africa and elsewhere which have 
since embodied similar provisions in their constitutions. It may be 
mentioned in passing that these fundamental rights provisions are 
to be found in entrenched clauses, so as to ensure that they are not 
wantonly done away with by the legislatures. In addition, 
machinery is provided for their enforcement by means of the writs 
of habeas corpus, mandamus, prohibition and certiorari; injunc- 
tions and declaratory judgments are also available to those who 
allege an infringement of any of these rights. What is lacking in 
most African territories in this regard is the mtroduction of a 
system of legal aid, so that those who have genuine grievances in 
these areas may be enabled to obtain redress at law. 

It is to be noted that the idea of individual freedom under the 
law was, at independence, already well established as part and 
parcel of the legal system inherited from Britain by the several 
African states. They are what in British constitutional law are 
usually referred to as the personal liberty of the subject, freedom of 
property, freedom of speech, of assembly and of association. What 
is new has been the preatly expanded list and details of these 
freedoms in a codified form within the new constitutions. In the 
African context, especially about the date of independence, their 
specific entrenchment has a psychological value particularly for 
the ordinary inhabitants of each of the new states. It is regarded 
as a charter of lberties no Jess significant for them than the great 


18 The dissolution was effected by means of an Order in Council under the 
Rhodesie and Nyasaland Act 1988. 
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Magna Carta of 1215 must have been to the Barons at Runnymede. 
It provides at least a yardstick by which to measure many of the 
possible misdeeds of the new rulers in the post-independence period. 
As such, their inclusion in the constitution of a newly independent 
state should be welcome to those who set any store by civilised 
values and social justice for all. It is, therefore, a matter for 
regret that in the Republican Constitution of Ghana of 1960, the 
controversial Article 18 merely proclaims a series of rights and 
freedoms which the President must swear to uphold at his installa- 
tion. It is little wonder therefore, when, as the result of the test 
case of Re Akoto (1962) brought against the application of the 
Preventive Detention Act to a plaintiff, the Supreme Court of Ghana 
found itself obliged to hold that all the rights and freedoms men- 
tioned in section 18 have no more force than the Queen’s Coronation 
Oath. When Tanzania was about to introduce its independence 
constitution, she followed Ghana’s example in refusing to entrench 
fundamental rights provisions therein, though she did not include 
(as did Ghana) any other proclamation of good intentions; her 
Constitution simply remains silent in regard to fundamental! rights, 
apparently on the assumption that the English common law on the 
subject is sufficient. 

The new states of Africa, while ostenmbly following the West- 
minster model, have evolved constitutional patterns and forms 
that deviate from that model in varying degrees. Before we con- 
sider, however, the issue of obvious deviations from the British 
norm, we may mention the warning implicit in the Privy Council’s 
ruling in Adegbenro v. Aktntola** that where it is desired to 
incorporate a British rule or convention in the constitution of a 
Commonwealth country, this must be done expressly. In the instant 
case, section 88 (10) of the Constitution of Western Nigeria pro- 
vided that the Governor should not dismiss the Regional Premier 
‘* unless it appears to him ” that the Premier had lost the support 
of a majority of the members of the House of Assembly. In pur- 
ported exercise of this power, the Governor dismissed the Premier 
on the strength of a letter signed by sixty-six out of 124 members 
of the House stating that they no longer supported the Premier. 
It was held by the High Court of the Region that the Governor 
could not dismiss the Premier except on the basis of an adverse 
vote against him taken on the floor of the House. This decision 
was upheld on appeal by the Supreme Court of Nigeria by a 
majority of four to one, but the Privy Council reversed that deci- 
sion. Their lordships held (1) that the Constitution of Western 
Nigeria was a written one, the wording of which could not be 
overridden by the extraneous principles of other constitutions which 
were not explicitly incorporated into it, and (2) a fortiori the 
British constitutional convention relating to the sovereign’s right 


19 [1968] A.C. 614; [1968] 8 W.L.R. 68. 
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to dismiss the Premier could be of no guidance, since this was no 
longer considered to be within the scope of practical politics in 
Britain. This ruling was not well received in Nigeria, where it 
had hitherto been assumed that conventions of the British constitu- 
tion, to the extent to which these had not been expressly excluded 
from the Nigerian Constitution Order in Council of 1960, could 
be invoked in construing provisions relating to the Cabinet system 
of government. The result was an amendment to the constitution 
taking away the power of the Regional Governor and, subsequently 
that of the Head of State, to dismiss a Premier (or the Prime 
Minister, as the case may be) except on the basis of an adverse 
vote to that effect taken on the floor of the House concerned.** 

Let us now go on to consider in some detail instances of express 
departures from the Westminister model. Ghana, for example, has 
until the recent trouble there, evolved an executive which is an un- 
happy mixture of the American and the French executive presidency, 
while still maintaining, at least in form if not in substance, the 
British Cabinet system under which Minsters are still Members of 
Parliament. What is new in this mixture is not so much the incon- 
gruous elements of which it is made as the super-added doctrine of 
the supremacy of the party. It seems clear that the principle of 
ministerial responsibility to Parliament is seriously eroded by the 
higher allegiance which the Ministers are called upon to bear 
towards the party which no doubt must become the ultimate source 
of all laws supposedly enacted by the legislature. 

The executive structure of the Republic of Tanzania, Hke that 
of Uganda before the recent changes there, would appear to defy 
precise analysis in constitutional terms. Tanzania is no doubt a 
republic, but it is also federal in that it consists of the former 
Republic of Tanganyika and that of Zanzibar. The former Head of 
the State of Zanzibar is the first Vice-President of the two federated 
states. What is not quite clear is the exact legislative competence 
of the central legislature in Dar-es-Salaam and of the government 
on the island. On some occasions in the recent past, instances have 
occurred of a display of legislative omnipotence on the part of the 
Zanzibar Government. In the case of Uganda, until recently 
another federal state of a kind, the executive relationship between 
the Lukiko of Buganda and the Central Legislature,*! and even 
more so the legal position of the Kabaka as the Head of the Repub- 
he, was never precisely defined. Equally enigmatic, until the recent 
constitutional change, was the position of the other three former 
provinces of Uganda vtsd-vis Buganda on the one hand, and the 


70 An interesting side-light to this exercise was the argument in the legislatures 
that the retroactive operation given to the constitutions] amendment could be 
justified in the precedent afforded by the British Government in respect of 
Gambia only a few woeks previously. 

21 The Uganda (Constitution) Order in Council 1962. 
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centre, on the other. In Kenya, as we have noted, the quasi- 
federal structure established at independence would appear to have 
been gradually coalescing into a unitary one, in consequence of the 
gradual emasculation of the already limited powers and functions 
assigned to the Regional Assemblies at independence. It is interest- 
ing to observe the executive position of the President in regard to 
the legislature. As Head of Government, the President is required 
by the Constitution to have a constituency like any other member 
of the Lower House and to take his place like any other Minister 
in answering questions and otherwise giving an account to the 
members in respect of matter within his portfolio; as Head of State, 
he has the prerogative to occupy the presidential chair facing the 
House whenever he has to address it on any major issue of policy 
and, if he desires to take part in the ensuing debate, he must leave 
his presidential chair and resume his place on the Ministers’ 
benches. The system seems to have worked well in practice. 

African states which have tended, on the whole, to conform to 
the Westminster model of the Head of State occupying the status 
of a constitutional monarch, while the Head of Government who 
is president of the Cabmet which is responsible to the legislature is 
a different officiant, are Nigeria until her recent trouble, Sierra 
Leone and Gambia. Even im these territories, however, there are 
not wanting many who prefer the pattern of an executive president 
who is both Head of State and Head of Government. It is not 
obvious that the concentration of powers of an absolute character 
which this implies is conducive to the flowering of parliamentary 
democracy as we understand it. The risk of a slide into dictator- 
ship is clearly increased by the enthronement of an all-powerful 
executive Head of State.” 

It has been argued by the protagonists of this aspect of govern- 
ment in Africa that an all-powerful executive head would be more 
Hkeły to eliminate ethnic particularisms and foster a sense of nation- 
hood among the diverse elements of the population. Examples 
often cited are those of Metternich of Austria and Garibaldi of 
Italy who in their respective masterful ways went each far along 
the road of welding together the divergent groups—ethnic, religious 
and economic—into one nation. While there is some truth in the 
assertion that most of the newly mdependent countries of Africa 
have yet to achieve a sense of even the beginnings of nationhood, 
it is at least doubtful whether the royal road to nation-building lies 
along the path of coercion and tyranny. 

Another notable departure from the Westminster model has 


22 Tho ddtente between Bugande and the Central Government is well known; 
6.g., in Kabaka'’s Government and Anor. v. A -General (Uganda) end 
Anor. [1965] 8 W.L.R. 512, Uganda unsuocessfull enged the validity of 
a referendum held to determine to which federal Btate of ganda ‘‘ the 
counties ' should belong. 

23 See S. A. de Smith: The New Commonwealth and ites Constitutions, pp. 280— 
240, for a usefol analysis of the problem. 


204 THE MODERN LAW REVIEW Vor. 81 


been the emergence of one-party states in Commonwealth Africa. 
This constitutional phenomenon occurs more often in the case of 
countries with presidential executives than in those with constitu- 
tional Heads of State. This is probably because the same political 
imperative that dictates the vesting of the Head of State with 
executive powers so that he could more effectively weld the various 
ethnic groups into one nation at the earliest possible moment, 
seems to be at work in also seeking to enforce conformity among 
the various political persuasions. Ghana was, until her recent 
change of government, a one-party state par emcellence; Tanzania 
has been following closely in the footsteps of Ghana, though with 
certain modifications which still permit a limited field of choice of 
candidates for the legislature; Zambia, which set out as a two-party 
state at independence, would appear to be on the verge of becom- 
ing a one-party state; Malawi no longer has an official opposition; 
Ugenda defies precise analysis as much in her constitution-making 
as in her political party system, and it is not easy to say whether 
she still brooks an opposition party in Parliament; the Gambia and 
Kenya have each retained an opposition party in some form or 
other; whilst Nigeria, until her change of government in January 
1966, boasted a small opposition party in Parliament, and opposi- 
tion parties of some sort in each of the Regional legislatures; the 
picture in Botswana and Lesotho is still not clear, as the in-fighting 
goes on between the traditionalists and the modernists. 

The protagonists of the one-party state say that the two-party 
system does not work well in the conditions of post-independence 
African societies. An opposition party paid by the government 
of the day to kesp the party in power on its toes is a luxury which 
the new African states could not afford since, according to the 
supporters of the system, a parliamentary system of government on 
the British model would be more likely to foster fissiparous tenden- 
cies in the poly-ethnic societies of modern Africa. The task of 
economic and social reconstruction demands for its fulfilment that 
all hands should be on deck. Some degree of regimentation is 
indispensable to rapid economic and technical progress, while too 
much concern with individual freedom and the ideals of democracy 
inhibits it, especially in the conditions of developing societies in 
Africa. The intellectuals even suggest that the impressive economic 
recovery of France under Charles de Gaulle would have been 
impossible without some degree of strong government; and they go 
further to contrast the French approach with that of Great Britain, 
with its concern for economic advance based upon a proper regard 
for individual freedom and the consequently slower pace of econo- 
mic recovery. To this analogy one might say that the real choice 
is between the Communist Chinese approach to economic and 
technical advance and that of India, withm the last decade. 

If the advocates of the one-party state had rested their case 
there, one might have excused the argument without necessarily 


May 1968 THE COMMONWEALTH IN AFRICA 295 


accepting the logic of it. But when it is sought to justify the one- 
party system on the ground that indigenous African political 
organisation knew no opposition party, one is bound to demur 
strongly. Merely because indigenous societies did not feel the need 
to arrange its system of government on the basis of a party in 
power and a party in opposition, it does not follow that a modern 
system of government with all its complications of different econo- 
mic, technical, scientific and cultural patterns in the world of today 
should be run by rules of practice evolved for a different political 
milieu. Besides, traditional systems of government contain ther 
own built-in arrangements for the expression as well as the resolu- 
tion of conflicts within the competing groups in society. There were 
systems of checks and balances designed to keep the ruler on the 
path of rectitude and to punish him for transgressions against the 
established code of behaviour. The so-called secret societies were 
probably devised to perform this role. They were like permanent 
opposition groups that were part and parcel of the body politic and 
they were recognised as such by both the ruler and the ruled. Even 
in the African societies without such powerful bodies, there were 
always semi-autonomous corrective groups charged with the duty 
of being, like the Irish, “ always agin’ the Government.” It is 
only on this hypothesis that one must account for the long history 
of destoolment of recalcitrant kings and chiefs in African societies. 
In societies without traditional chiefs, the republic or series of 
republics would be maintained by the activist groups within the 
mutually balancing segments. It is submitted that a note of dissent 
has always been present in indigenous African systems of govern- 
ment, although the mode of organising and expressing it might 
often differ from those to which we are accustomed today. The one- 
party system must not, therefore, be derived from any indigenous 
African idea of government. The one-party system is not the 
answer to the difficult problems of nation-building and economic 
progress. There is always the danger that, even if it be adopted 
as a temporary measure until a country has achieved the necessary 
social equilibrium, those in power might want to perpetuate their 
rule since it would be difficult to know when that happy state 
has been reached. An oligarchy might have been enthroned which 
would make it difficult, if not impossible, for any change of govern- 
ment to take place by peaceful means. 

It has recently been suggested in Arthur Lewis’s monograph 
‘¢ Politics in West Africa ” that a coalition government composed 
of all the major political parties within a territory would be pref- 
able in the foreseeable future. While there is much truth m the 
assumption that one of the major sources of conflict in the newly 
independent States has been that certain of the political leaders 
would not like to be left out of the government of the day, a coali- 
tion government would not appear to be an ideal solution to the 
problem of political stability in Africa. The Nigerian experience 
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furnishes an example of an experiment of this kind between 1960 
and 1964 when two major parties formed an uneasy coalition 
government and again during 1965 when a third political party 
joined the coalition. It did not work very well, partly because 
differences in temperament and in political beliefs were always 
straining the team spirit that is requisite to the British Cabinet 
system of government on which Nigeria had modelled her own. 
It is doubtful whether over-weening ambition and undue self- 
assertion, on the part both of individuals and of ethnio groups of 
Africa, might not continually rock the boat of a coalition govern- 
ment. There is little wonder, therefore, that the British have never 
been enamoured of coalition governments, except in times of war 
or grave national emergency. A coalition government would sac- 
ceed in Africa as a permanent system only if it could be assumed 
that the newly mdependent states are in a perpetual state of 
emergency. 

There is as yet too much impatience with the slow but sure 
operations of democracy. There is as yet not much evidence of a 
readiness to cultivate the democratic temper. The struggle for 
power that follows in the wake of independence often takes an 
invidious form. Those who win independence elections are looked 
upon as inheritors of imperial power and glory. The unsuccessful 
ones are usually bad losers. They cannot wait for the next election. 


Tar ROLE OF THe Crvu. SERVICE, THE POLICE AND THE MUJITARY 


Let us now turn to a brief consideration of certain other features 
of government which the newly independent African states have 
inherited from British rule. If, in the executive and the legislative 
fields, we have seen that the British forms have in the majority of 
cases been retained, in other spheres the legacies have been even 
more specific and substantial. In this regard, the civil service 
deserves attention. At the approach of independence, some of these 
territories pursued a conscious policy of Africanisation of their 
respective local public services to the point that arrangements were 
entered into with Great Britain on behalf of the expatriate civil 
servants whereby a system of compensation for loss of career was 
evolved for those who might wish to retire prematurely. The neces- 
sity for this was that most of the senior administrative and techni- 
cal posts were until the advent of self-government held by British 
officers who had been recruited in the United Kingdom into the 
Colonial Civil Service which supplied the necessary personnel for 
the various dependencies. The Colonial Civil Service was inter- 
changeable, and this enabled the officers to enjoy a certain degree 
of mobility and to impart to the various territories in which they 
had occasion to serve some of the best traditions of the British 
Civil Service—a good deal of political neutrality, an incorruptible 
public service and an efficient administration. 
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Some territories were more fortunate than others in their 
inheritance. While countries like Nigeria, Ghana and Sierra Leone 
had had almost a century of ‘this tradition, together with the oppor- 
tunity to participate at all levels of administration except those at 
the very top, others in East and Central Africa had been leas 
fortunate, largely because of the problems incident to European 
settlement and the somewhat later start the people had had of 
participation in the administration of the country. The former 
group of territories had, at the time of independence, produced a 
fairly large number of highly qualified personnel so that the process 
of succession by Africans to Britons was relatively smooth; but 
even these were wise to have retained e small number of profession- 
ally qualified British officers in some technical departments of the 
government. In addition to the steady output of graduates from 
overseas and local universities, training institutions like the Insti- 
tute of Public Administration at Zaria were quickly established in 
almost all the territories in order to provide the middle range of the 
civil service with trained personnel. In the case of the Kast and 
Central African countries, the character of the civil service has been 
changing rapidly since independence and the pace of Africanisation 
has been fast, no doubt because larger gaps than those existing on 
the West Coast have had to be filled in the local civil service even 
at the lower levels; Europeans and Asians who had between 
them controlled the civil service until independence have been made 
to give way to Africans in a steady exodus. These countries have 
themselves established training centres similar to those on the 
West Coast, in addition to the increasing flow of university-trained 
men and women from overseas and local universities and other 
institutions of higher learning. Africa is a continent in a hurry, 
and this is more so in the sphere of public administration than in 
any other field. 

It would, therefore, be true to say, with Mr. A. L. Adu in his 
The Civil Service in New African States that, even in the case of 
West Africa which has bad a longer experience of indigenous par- 
ticipation in civil administration, the right traditions for an 
effective, non-political and incorruptible civil service have yet to be 
evolved to suit the peculiar circumstances of the several Common- 
wealth members in Africa. To achieve these worthwhile ideals the 
civil service must be brought to terms with the political leaders 
of the new states, and vice versa. Looking at the scene across the 
continent one suspects certain disquieting trends: there would seem 
to be growing contempt on the part of the civil servants, especially 
in the higher echelons, for the political bosses because of their own 
often better standards of educational attainments and their suspicion 
of certain of the politicians’ activities. One sometimes hears from 
this group allegations of corruption against politicians especially 
in the matter of the award of contracts for certain essential public 
services. The politicians, for their part, often show obvious 
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impatience of bureaucracy and suspicion of the, to them, clever 
heads of ministries and departments. The politicians are sometimes 
heard to say that the civil servants’ contempt for them has been 
inherited in large part from their British predecessors who often 
tended to look upon politicians as dishonest brokers, in a process 
that ultimately led to their departure. Partly for reasons of per- 
sonal prestige and partly because of political considerations, many 
of the Ministers of State tend to distrust the civil service élite and 
to strike out on an independent path of their own. It must be said 
that certain of the senior civil servants sometimes show up their 
political bosses, especially if they are better educated than the 
latter. 

It seems that mutual suspicion and distrust between the political 
leaders and the civil servants would only be gradually removed 
as the quality of leadership on both sides improves with the years 
and as both sides learn more to respect one another and to appreci- 
ate that each side is indispensable to the other in the task of an 
efficient and incorruptible public administration of their territories. 
The civil servants, have, by their training and the force of example, 
more to contribute because on them really depends the smooth 
working of the machinery of government. Politicians may come 
and go, but the civil servants remain, or should remain, where 
the British parliamentary system has been adopted in a given 
territory. 

It is because an ideal civil service is non-political that it is 
expected to serve the government of the day to the best of its 
ability and in the best interest of the country it serves. If demon- 
strable standards of impartiality are observed by the senior civil 
servants, much of the politicians’ distrust will begin to disappear. 
It is a lesson that both politician and civil servant must learn if 
the state is to endure and prosper. Of course, there have been 
occasional attempts on the part of certain political leaders in one 
or two African countries consciously to inject politics into the civil 
service by requiring membership of the ruling political party as a 
condition of advancement in the service. Such a practice is against 
the spirit and intendment of any parliamentary system of 
government. 

One common feature of the organisation of the public services 
throughout Commonwealth Africa has been the establishment of a 
public service commission which is charged with the function of 
ensuring impartiality in the question of recruitment, tenure and 
removal of members of the local civil service. Such a commission 
is usually so composed as to inspire confidence in the populace, and 
its main concern is that membership of the civil service should be 
based on merit and on no other consideration. It does not, of 
course, normally conduct competitive examinations for new recruits 
to the civil service as does its British model, although it may do so 
in addition to or in substitution for the normal procedure of basing 
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appointments, promotion and discipline upon certain well-estab- 
lished standards laid down in the relevant General Orders or a body 
of comprehensive civil service regulations. The public service 
commission is one of the means of allaying the fears and anxieties 
of minority groups in each state. The extent to which it achieves 
the main purpose must depend on the spirit in which it is run. 

Each member of the Commonwealth in Africa has also a police 
force and a corps of the armed forces. The character of the police 
forces and of the armed forces of a territory depends to a great 
extent upon its composition and the length of its establishment at 
independence. Countries like Nigeria and Ghana have been more 
fortunate than their counterparts in East and Central Africa, in 
that they have each had about a century of existence durmg most 
of which period Africans had been serving almost up to the highest 
levels by the time self-government was achieved. The same is 
generally true of the armed forces. The somewhat different picture 
in the rest of Commonwealth Africa can be attributed to the same 
factor of European and Asian presence that, as we have seen, has 
affected the civil services of these territories. Before and since 
independence, however, Commonwealth Africa has been taking great 
strides both in the police force and in the armed forces. The pro- 
cess of Africanisation has gone on apace and some territories, like 
Nigeria and Ghana, have achieved complete Africanisation of the 
police forces and of the armed forces; others, like Uganda and 
Tanzania, are approaching the stage at which they can dispense 
with expatriate supervision. Each territory has for long established 
its own police colleges for training local men and women for the 
force, and great has been the contribution of serving British officers 
to this development. Many of the promising products of these 
colleges have also received further training in British Police insti- 
tutions and have thereby been equipped for advanced service to 
their countries.” 

As far as the armed forces are concerned, progress has been 
somewhat slower even in the case of the more fortunate territories 
because the armed forces have never been large in any territory 
and have been officered for the most part by the British. Local 
training facilities for their personnel have been more limited than 
those of the police forces because of the higher costs of technical 
equipment and training. Under the protective umbrella of the 
British Navy, Army and Air Force, there was no pressing need for 
accelerated training of the local armed forces in these territories. 
It must nevertheless be said that, shortly before and ever since 
independence, outstanding members of the armed forces in each 
territory have in increasing numbers been given the highest training 
21 The Nigeria Police rendered disti service with the United Nations 

Organisation in Congo, and was in charge of the headquarters there 

for nearly two years. Moreover, a number of senior Congolese police officers 
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in Sandhurst and other British military institutions. It is an irony 
of history that some of the products of these renowned institutions 
should have found themselves obliged to play such leading roles 
in the recent coups d’état in Nigeria and Ghana. Perhaps the 
British were right, for whatever reasons of expediency or of logis- 
tics, to have kept the army in each territory small, whilst placing 
the emphasis on the development of an effective police force. One 
of the trappings of sovereignty which the leaders of some of these 
newly independent African states set out deliberately to acquire is 
a greatly enlarged army, primarily for reasons of national prestige 
and aggrandisement, and secondarily for the purpose of joining 
with other countries in the crusade against apartheid and Spanish 
and Portuguese imperialism. After the recent coups in two terri- 
tories, the earlier military trouble in a third territory and the 
current military manoeuvres in two more, one may be permitted 
to wonder whether Professor M. Janowitz, in his The Military in 
the Political Development of New Nations, is not right in sug- 
gesting that what the newly independent states of Africa and Asia 
need are not large armies, but large and effective police forces. 

The main reason that has been advanced for the coups in Com- 
monwealth Africa and elsewhere on the continent has been the 
desire for wiping out corruption in all its forms and putting an 
end to tyranny and oppression. While this may be obviously the 
cage in respect of one country, it does not seem that this reason 
sufficiently explains the happenings in another. No doubt, indi- 
vidual ambition and ethnic jingoism have, on recent showing, 
played their part. This is probably an inevitable phase through 
which the newly independent countries in Africa must pass in their 
search for proper standards of political behaviour and for the 
realities of national unity and independence. There are no short 
cuts to democracy. Democracy cannot be taught by the rule of 
thumb; it must be learned and appreciated by practice and the 
force of example. It is to be hoped that all concerned have learnt 
their lessons from the recent coups in Africa, and that there will 
be no recurrence of the traumatic experience of what one may 
regard as the growing pains of political adolescence on the part of 
the new states. 


THe SPEcIAL POSITION OF THE JUDICIARY 


It is, however, in the sphere of the judiciary that, as far as 
Commonwealth countries in Africa are concerned, British inheri- 
tance is most marked. Each territory is equipped at independence 
with a wellorganised system of courts, ranging from the varying 
grades of local or customary courts through a chain of graded 
magistrates’ courts to the High Court or the Supreme Court at the 
apex. While the pattern on the West Coast has been the establish- 
ment of an integrated system between the customary courts and the 
British-established courts so that a system of appeals runs to the 
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highest court, the East and Central African pattern has generally 
been one of parallel developments between the local or customary 
courts and the British-established ones, although integration has 
been carried far in recent years even in these areas. An integrated 
system has the virtue of promoting the gradual evolution of a 
common law for each territory. Over and above these national 
legal systems were established three territorial courts of appeal, 
one for West Africa under the West Africa Order in Council of 
1928, another for East Africa under the Constitution of the East 
African Common Services Organisation and a third for the three 
territories that made up the former Central African Federation. To 
the West African Court of Appeal, appeals formerly lay from the 
Supreme Courts of each of the four West African Territories until 
Ghana and Nigeria respectively withdrew from it on the attamment 
of independence. To the Court of Appeal for Eastern Africa still 
lie appeals from Uganda, Kenya and Zambia. Until the attainment 
of republican status by many of the newly independent states in 
Africa, the final Court of Appeal was the Judicial Committee of 
Her Majesty’s Privy Council, the decisions of which were binding 
upon courts of these countries. Appeals no longer lie to the Privy 
Council from Ghana, Nigeria and Tanzania. 

Through this organisation of the courts in English-speaking 
Africa and the reception of English law operating side by side with 
the indigenous customary laws of the various territories, the 
inftuence of English Jaw and of English ideas of the administration 
of justice has been all-pervasive. The urge for innovation, which 
our earlier description has shown to be so evident in the executive 
and the legislative spheres, has been at its minimum in the judicial 
spheres, a tribute to British law and British justice that is the 
envy of the civilised world. 

The independence of the judiciary as understood in British 
constitutional law and practice is the ideal after which the vast 
majority of the leaders of the newly independent African states 
are constantly striving. The independence constitutions of most of 
these territories usually carry provisions establishing a Judicial 
Service Commission, the function of which is to ensure that the 
appointment (and, in one or two territories, even the removal) of 
judges of the superior courts are insulated from political influence. 
The system seems to work well where the local judiciary is still 
largely manned by expatriate personnel. This is because the poli- 
ticians have yet to turn the searchlight of nationalist scrutiny and 
suspicion of authority in that direction. Where, however, the 
Bench is or is almost wholly African, the institution of the Judicial 
Service Commission becomes suspect, especially when it is tied up 
in the politician’s mind with the existence of a tribunal composed 
of local and other Commonwealth judges whose recommendations 
as regards removal from judicial office are directly subject to the 
final arbitrament of the Judicial Committee of the Privy Council. 
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While a purely local judicial tribunal of inquiry could have been 
substituted for the one linked to the United Kingdom, the poli- 
ticians have in Ghana and Nigeria preferred to abolish the investi- 
gating tribunal because of their rejection of the Privy Council as 
their final court of appeal; Sierra Leone bids fair to following suit 
in her current constitutional proposals. The Judicial Service’ Com- 
mission is still in use, with varying degrees of effectiveness, in 
Eastern and Central African countries, because the higher Benches 
there are still largely, if not exclusively, expatriate. 

Despite these changes, however, the ideal of the independence 
of the judiciary still remains the object of conscious aspiration in 
each of the newly independent states in Africa. There is a happy 
conjunction in these societies between Dicey’s concept of the rule 
of law and the African indigenous concept of the maintenance of 
the social equilibrium as the goal of good government. This desire 
to ensure the orderly conduct of public affairs in a manner that 
should protect the individual against being pushed around will be 
seen in the preference of the African leaders for the system obtain- 
ing in the United Kingdom for the appointment and removal of 
judges. For the Judicial Service Commission arrangement has been 
substituted the Westminster model whereby, as the politicians see 
it, Judges of the superior courts are appointed by the President or 
the Governor-General on the advice of the Premier and are made 
removable only on the presentation of an address by each House of 
the legislature (or by the only House of a unicameral legislature) 
supported by the votes of not leas than two-thirds of the members 
of the House. There has, so far as one is aware, been no instance 
when this procedure has had to be used in removing a judge of 
the High or Supreme Court of any newly independent African state. 
This is in keeping with the British tradition according to which, 
barring a doubtful instance, no judge has been so removed in the 
United Kingdom since the inception of this practice. The only 
instance in Africa in which the principle of the independence of 
the judiciary has been compromised occurred when the then Presi- 
dent of Ghana chose to remove the country’s Chief Justice who had 
dared to give a judgment of which the former disapproved.™® This 
arbitrary arrogation of presidential power was roundly condemned 
even more in Commonwealth Africa itself than elsewhere in the 
world. No greater testimony is required to the British legacy of 
the ideal of independence of the judiciary and the rule of law 
than this triumph of the human spirit over material ends. 


THe New COMMONWEALTH AND AFRICA 
If we may summarise, it is clear from the foregoing analysis that 


1s It is on record that other ju es of the superior courts were also similarly 
removed later. The subsequent remove! from office of the Chief Justice of 
Sierra Leone might also have been for political rather than judicial reasons; 
the evidence is inconclusive. 
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Commonwealth Africa, despite many departures from the West- 
minster model in the executive and to a lesser extent the legislative 
spheres, still retains many of the established British principles and 
forms of government. The Cabinet system is still adhered to, at 
least in essentials, even by the countries that have adopted the 
systetn of presidential executives on the American and the French 
patterns. And although such countries cannot be said to follow 
the principle of ministerial responsibility to the letter, it is usually 
the Head of State himself who is withdrawn from strict account- 
ability to the legislature and not the Ministers who everywhere 
remain members of the legislature; and this is so, notwithstanding 
the new-fangled theory of the supremacy of the party and the 
dark shadows which it casts upon the Cabinet system of 
government. 

There must also be a constant aspiration after the ideal of social 
justice. This has been seen in the understandable concern shown 
by most of the new states for fundamental rights in the various 
constitutions, for a non-political and incorruptible civil service, 
for an efficient and effective police force, and for a non-political 
and patriotic corps of the armed forces. There is, above all, the 
anxious desire to maintain the forms and the ideals of the adminis- 
tration of justice which they openly avow to be characteristic of 
British rule and with which they have, on the whole, reframed 
from tinkering so far. In this respect, the tendency has been 
towards closer approximation to British models than has been the 
case in the other two branches of government. The independence 
of the judiciary is, by and large, jealously guarded by even those 
that practise strong government. More than that, there is a growing 
rapprochement between the received English common law, the 
doctrine of equity, and the statutes of general application on the 
one hand, and the rules of customary law in the sphere of land 
tenure, marriage, succession and inheritance, on the other. No one 
who has had the chance of attending the Third Commonwealth 
and Empire Law Conference in Sydney, Australia, in September 
1965 could have failed to notice the growing sense of interdepen- 
dence and shared ideals among the assembled delegates, nurtured 
and enriched as they all were by the English common law. While 
details of the organisation of parliament and of courts may differ, 
the essential principles and practices of the administration of justice 
according to law are often similar, if not identical. There can be 
no doubt that a Commonwealth law is already very much under 
way. 

Since Mr. Harold Macmillan’s wind of change speech m the then 
Union of South Africa,** the pace of advance in Africa from depen- 
dent status to full membership of the Commonwealth has quickened 
in response to the new challenge. It has sometimes been said 


ae — to the South African Parliament, Ospe Town, on February 8, 
1960. 
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that, whereas the chief aim of the older members is consultation, 
that of the newer members is aid. There is still a good deal of 
truth in this assertion. But the newer nations of Africa and Asia 
have reinforced the concept of equality as a distinctive feature of 
Commonwealth relationship. It would be easy to suggest that the 
new Commonwealth, in spite of its many paradoxes, derives its 
energy and resilience from the co-operative endeavour among its 
members in the legal, the economic and the social fields. Thus, in 
addition to the varied training provided by British Universities 
and the Inns of Court, the British Institute of International and 
Comparative Law has continued to provide invaluable legal assis- 
tance, especially to the newer members; and many of the other 
members have been rendering similar technical assistance to their 
colleagues; for example, Nigeria has been supplying legal personnel 
to the Eastern, the Central and one of West African countries for 
well over five years. The provision of economic aid by Britain and 
some of the more developed members to the developing ones has 
always been one of the basic assumptions of the new Commonwealth. 

There is, however, no better testimony to the new emphasis on 
equality of status as between the members than the epoch-making 
event which took place in Lagos, Nigeria, in the first half of 
January 1966, just before the coup d’état. For the first time, a 
Commonwealth Prime Ministers’ Conference was held outside 
London, in Africa’s most populous country, in an effort to resolve 
the Southern Rhodesian problem. An institution that can show 
such maturity, enterprise and resource deserves to live and flourish. 
So long as the English common law, and the ideals of justice and 
of liberal democracy continue to hold sway over men’s mind, there 
will always be a future for the Commonwealth of Africa. 


T. O. Evzas.* 


* Q.0., PH.D., LL.D.; Federal Attorney-General of Nigeria; Professor and Dean 
of Law, University of Lagos. 


STATUTES 


THe MatTrirwonraL Homes Act 1967 


In spring 1968 this Act looms much larger than it did when it 
received the Royal Assent on July 27, 1967, or when it was brought 
into operation by the Lord Chancellor at the beginning of 1968.’ 
The reason is that the Divorce Reform Bill, now before Parliament, 
seeks to sweep away the concept of the ‘* matrimonial offence ” 
as the major ground for divorce, but has not attempted to grapple 
with the real economic battles that are in fact fought behind the 
smoke-screen of whether a matrimonial offence has been committed 
by him, or by her, by neither, or by both, and, if so, with what 
effect on the other. What such battles really involve is the simple 
question: must he continue to pay money to her (or, much more 
rarely, she to him), and (far more complex because the choices are 
so open) how much and over what period? 

The Matrimonial Homes Act does not attempt to deal with 
these questions. It is not the correlation and amendment of our 
present rules about family property and maintenance which are so 
urgently needed now, and which the dissipation of the smoke-screen 
of ** matrimonial offences ”?” will render even more necessary. This 
is not property legislation; it is not even an amendment of our 
provisions about financial relief in matrimonial proceedings, but it 
makes some provisions, short of title, about de facto possession and 
use of the most important single piece of property owned by most 
families and needed by all human beings, namely, a place of 
residence. This is effected within the traditional mould of “ rights ”’ 
for every woman with a living husband, be she the bride of ten 
minutes or the wife of forty years; able-bodied, childless and 
income-earning, or confined by dependent children, sickness or 
infirmity. The Matrimonial Homes Act has made no breach in the 
traditional mould that, in matters of family property law, one 
spouse should be awarded rights as against the other spouse or 
other people generally, but that children of the family do not enter 
this framework of “‘ rights.” I venture to suggest that what was 
intolerable about the decision in National Provincial Bank Ltd. v. 


1 By the Matrimonial] Homes Act 1967 (Commencement) Order 1967, S.I. 1790. 
Ab the same time the Land Charges (Matrimonial aa Rules 1967, No. 
1791, were issued, providing for the registration, renewal and cancellation 
of a land charge under the Act — unregistered land. The Land Registra- 
tion (Matrimonial Homes) Rules 1967, 8.I. 1702, made under the Land 
a slap Act 1925, s. 144, provide for the registration or renewal of sa 
no'ice or caution —— a spouse’s charge under the Act, or of a court 
order obtained ander s. 2 (2) of the Act, where the land is registered. These 
rules provide also for the service by the Chief Land Registrar of a notice 
warning off such a caution. Forms and 100 are incorporated. As to costs, 
see Practios Direction [1968] 1 W.L.R. 865; [1968] 1 E.B. 458. 
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Atnsworth * was not that a husband was enabled to deprive his wife 
of a home, but that a parent was enabled to do so to his infant 
children dependent on him, without having made suitable alterna- 
tive arrangements for them.* With this situation the Matrimonial 
Homes Act does not deal. The spouse can protect his or her occt- 
pancy by registering it as a charge or caution, whether he or she 
has children or not. If no spouse is involved (f.¢., the children’s 
other parent is dead, or has deserted or is simply away) the children 
are not protected in the presence of any other custodian. The Act 
is in fact a legislative restatement of the traditional common law 
duty of consortium. At common law this amounted broadly to 
rights for the husband and duties for the wife, because the husband 
had all the power of property of which the common law stripped 
every woman on; marriage. Twentieth-century legislation now 
transforms this into a right to remain in a particular home—for a 
spouse who makes no claims as owner. 

The Act was primarily directed towards reversing the effects of 
the decision of the House of Lords in National Provincial Bank v. 
Ainsworth.‘ Its main provision is that where a married person, 
because of an estate or interest or contract or under a statute, is 
entitled to occupy a dwelling-house and his or her spouse is not so 
entitled, provided that that house has at some time been the matri- 
monial home of the spouses,’ the spouse without the property 
right has a right of occupation in the house. If in occupation, she 
(or he) cannot be evicted by the other spouse without a court order, 
and if not in occupation, the court may give her (or him) leave 
to enter and occupy the house. 

This means that the Act goes considerably beyond the line of 
authority stemming from Benda v. McWhirter,* which never 
extended to a right of re-entry for a spouse who had once vacated 
the matrimonial home. On the other hand, the Act does not revive 
the full doctrine of Bendall v. McW hirter because although a court 
order, once obtained, will apply to those deriving title from the 


spouse with the property right,’ a registered charge of an occupation 


2 [1965] A.O. 1176. 
3 similar example under the Inheritance (Family Provision) Act 1988, as 
amended, was Ferrar's Application [1966] a * father 
similarly able to ensure that his five young children would be evicted 
Rig koas asta hy te Of leaving all Wis pees io Eis 
mistress after his wife had divorced him. It is not clear thas the provision 
in Sched. 1 to the Family Provision Act 1968, providing for interim orders 
to be made, overcomes the diffleulty since it still provides only for ‘such sum 
or sums " to be‘ Salat or tee the bencar Gt thay coplicanits J 

965] A.C. 1176. 

atrimonial Homes Act 1967, s. 1 @). It could not, therefore, be invoked 
by a wife wanting to instal herself in a residence ied by her husband 
and a mistress, es in Nanda Y. Nanda [1968] 2 W.L.R. 404; [1967] 8 All 
E.R. 401. ¢ [1952] 4 Q.B. 466 
A A geek s. 2 (8). By a. 2 (9) o gnc iNaaE 


same rights with a property right to apply to the court under 
ihe eect tas Neg the wane powers to inake-or ers under a. 1 (8) (4) 
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right is void as against the trustee in bankruptcy or other person 
representing the estate if the spouse with the estate or interest 
becomes bankrupt or insolvent.’ This means that the Act decisively 
rejects any doctrine of homestead exemption,’ and that creditors 
will not be postponed to a spouse’s claims, a disturbing feature 
of the decision in Bendall v. McWhirter.’° 

Under section 1 of the Act, the spouse ‘‘ not so entitled ” is 
given a right of occupation as against a spouse “* entitled to occupy 
a dwelling house by virtue of any estate or interest or contract or 
by virtue of any enactment giving him or her the right to remain 
in occupation.” Clearly, if both spouses have a present proprietary 
right, they will both have a right of occupation stemming from it. 
If the house is in the husband’s name, but the wife is claiming a 
beneficial interest because she has made some mortgage payments, 
or if a husband has erected a row of shelves in a house owned by 
the wife,!! and considers this the kind of work “‘ usually done by 
contractors,” 4 either may be able to claim a beneficial interest 
under the doctrine in Rimmer v. Rimmer.” Each should presum- 
ably register his or her right of occupation in the meantime, and 
others will be able to have the registration cancelled once the 
beneficial interest and right of occupation by virtue of it have been 
established. What, however, is the position if one spouse has a 
future or contingent interest, giving him or her no present right 
of occupation? Suppose, for example, a house is settled on a hus- 
band for life, then wife for life, then on their children. Can the 
wife assert a right of occupation under section 1? 

The right of occupation ranks as a charge having the same 
priority as an equitable interest created at the date when the 
spouse acquires his (or her) estate or interest, or the date of the 
marriage, or the date of the commencement of the Act, whichever 
happens lest.!* It is not an overriding interest, but as a minor 
interest it will need to be protected by an entry in the register, 
otherwise it will not bind a purchaser for value. One such mterest 
only is registrable as a land charge, class F,™ but the appropriate 


8s. 2 (5). 

* As found in many Western States such as Arizona, California, Idaho, 
Louisiana, Nevada, New Mexioo, Texas and W , which have one form 
or another of total or partial communi of efween spouses. 

10 6.9., — v. Cusen ] 1 Q.B. 300. 


] 1 W.L.R. 457 (C.4.) It is surely curions that the 
uld d on whether the work done 1s of a kind which 
— “it profit Sarir ertake on a considerable scale. Suppose a majority 
OE Dearistcrs! wives in ona siren) LO GMP A a o en cleaners in 
their home. Could each wife then claim a beneficial interest if one day she 

ed a table or dusted a shelf? 
] 1 Q.B. 68 (0.A.). d ae a ee eens ae 

i his t seo H.C.Deb., Vol. 750, col 
s. 2 (1). 

mA O Provision is made by s. 5 for the Chief Land Registrar to cancel 

Ea AE tration of the charge on its termination by death or divorces unless 
oth ordered. 
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time for registration is clearly immediately on the conclusion of 
the marriage or acquisition by the other spouse of a property right. 
The most sensible arrangement would therefore be to arrange a 
convenient means of registration of a right of occupancy at the 
conclusion of the wedding ceremony or conveyance of every 
dwelling-house to an owner-occupier. It is difficult to imagine so 
prosaic an approach being adopted, and no doubt “ moral ” per- 
suasion will continue to be brought to bear on brides and young 
wives to defer registration until after friction has developed, and 
the right been lost. Such persuasion is still potent against con- 
veyance of the matrimonial home into the joint names of the 
spouses; hence the counter-argument about estate duty avoidance 
in circumstances where liability to estate duty is the remotest of 
possibilities.** And most spouses will arrange a mortgage before 
the wedding takes place. 

As between the spouses, what are the implications of the new 
Actr The owner spouse can no longer evict the other without a 
court order. The common law exceptions to consortium, where the 
spouse has committed adultery, or the other spouse reasonably 
believes that she or he has done so, do not apply. No sanctions 
are provided, however, against the owner spouse who locks the 
other out except the right of the evicted spouse to obtain a court 
order to re-enter and occupy. The attitude of the police may in 
the meantime be important to the evicted spouse. Eviction by an 
owner spouse of a spouse with a court order will constitute 
contempt of court. The wide powers given to the court under 
section 1 (2) to make orders ‘‘ declaring, enforcing or terminating ” 
rights of occupation “ or regulating the exercise by either spouse 
of the right to occupy the dwelling-house ” will enable the court 
to order the eviction of the owner spouse. By section 1 (8) the 
court has very wide discretion to ‘f make such order as it thinks 
just and reasonable, having regard to the conduct of the spouses in 
relation to each other and otherwise, to their respective needs and 
financial resources, to the needs of any children [symptomatically 
mentioned after enumeration of all matters between the spouses] 
and to all the circumstances of the case.“ In particular the court 
may divide the occupation rights in the house between the parties, 
order one to make periodical payments to the other in respect of 
the occupation, or impose on either spouse obligations for repair 
and maiotenance of the house or discharge of liabilities in respect 
of it. So wide a discretion for county courts judges?’ will 
undoubtedly lead to considerable variation in orders made in similar 
circumstances by different judges. Anomalies and ‘“ forum- 
shopping ’’ may be anticipated. 

18 o. g., Bedson v. Bedson [1965] 2 Q.B. 666. The Lord Chancellor referred 
to estate duty advantages in the context of joint tenancy and the Matrimonial 

Homes Bill in H.L.Deb., Vol. 688, col. ; 


17 County courts, as well as the High Court, have jurisdiction under s. 1 (6) 
whatever the rateable value of the house. 
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The right of occupation is to continue only so long as the 
marriage subsists ‘* and the owner spouse remains entitled, and it 
will be terminated by the death of the owner spouse or the termina- 
tion of the marriage otherwise than by death unless the court 
has, during the subsistence of the marriage, made an order direct- 
ing otherwise.'® This, then, will be the major advantage of applying 
for a court order during the subsistence of a marriage that starts 
to go wrong, and the major use of the Matrimonial Homes Act in 
cases of divorce. The court will be able to protect the occupying 
spouse against termination of the right by divorce or even death 
(but not bankruptcy of the owner spouse), as it has ingeniously 
been able to do where the spouse wishing to remain in occupation 
can prove a beneficial interest under the Rimmer v. Rimmer 
doctrine.”° The court granting a decree of divorce or nullity in 
cases where one spouse has a statutory tenancy or a tenancy under 
the Rent Acts may also make an order transferring that spouse’s 
rights of tenancy to the other former spouse as from the date of 
the decree."! The right of succession to tenancy by the members of 
the family of a deceased statutory tenant will also enure to the 
family of the person deemed under such an order to be a statutory 
tenant. 

The Act does not, however, extend to local authority tenan- 
cies under the Housing Acts, since “ landlord ”? and ‘* tenant ”’ 
have in the Act the same meaning as in the Increase of Rent and 
Mortgage Interest (Restriction) Act 1920, and a “‘ statutory 
tenancy ” has the same meaning as in the Housing Repairs and 
Rents Act 1954. Neither of these Acts applies to the Housing Acts. 
Thus the kind of spouses most likely to need this kind of 
paternalistic protection will not be covered by the Matrimonial 
Homes Act. 

O. M. Stonr.* 


s in Cook v Cook [1962] P. 181. 
(8 


t is a pleasure to acknowledge assistance received in preparing this paper from 
y colleague Mr. 8. Roberta. 
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Tue Staerr REPORT on ANTI-DISCRIMINATION LEGISLATION ! 
REPORT OF THE COMMITTEE ON [MMIGRATION APPEALS” 


A STRIKING feature of the development of the law in England, Wales 
and Scotland im relation to ethnic minorities is the interaction 
between immigration control and legislation designed to promote 
racial integration. For this reason it seems no coincidence that the 
Report of the Committee on Immigration Appeals and the Street 
Report on Anti-Discrimination Legislation were published within 
three months of each other in 1967. When these clear, forthright 
and scholarly documents are read together it becomes obvious that 
the cause of the alien has become inextricably bound up with 
that of the Commonwealth citizen? and that both are causally 
related to the movement to extend the Race Relations Act 1965 * 
to deal with racial discrimination in employment, accommodation, 
the provision of services and those places of public resort not 
covered by the existing law. 

The critics of the Government’s illiberal White Paper on 
Immigration from the Commonwealth,’ published in August 1965, 
argued that the Government was taking a firm line to stop coloured 
immigration but was doing virtually nothing to make immigration 
procedures fairer or to create equal opportunities for those already 
here.* To this the Government responded with the announcement, 
in November 1965,’ that a committee was to be appointed under 
the chairmanship of Sir Roy Wilson, a.c. (President of the Indus- 
trial Court), ‘‘ to consider whether any, and, if so, what, rights 
of appeal or other remedies should be available to aliens and Com- 
monwealth citizens who are refused admission to, or are required 
to leave, the country.” * The Committee took well over a year 


1 Poktioal and Hoonomic species November 1967. 

3 Cmnd. 8887. — 1967. š 

3 This refers to all those British subjects and protected persons who do not have 
an automatic right of entry mto the U.K. in terms of the Commonwealth 
Immigrants Act 1962, ss. 1 and 9, and the Commonwealth Immigrants Act 
1988, s. 1. This note went to before the passing of the latter measure, 
and prior to the publication of the Rase Relations Bill 1968. 

t For comment see Hepple (1966) 29 M.L.R. 306. 

s Omnd. 2789. 


dated May 26, 1066, para. 3. 
T The Committee’s warrant of appointment was issued only on February 38, 


1966. 

8 The inclusion of aliens in the terms of reference was the culmination of an 
agitation which hes a long and distinguished — ¢.g., Leski, “ Dis- 
cretio Power "’ (1985) Politica 278; Reform of Lew (ed. Glanville 
Williams) (1951), p. 65; Thornberry, “ Dr. Soblen and the Alien Law of 
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to gather written and oral evidence, to gain first-hand knowledge 
of the operation of immigration appeals in the United States and 
Canada, and to visit India and Pakistan to study the working of 
the entry certificate system. 

At about the same time, the Race Relations Board—created 
almost as an afterthought by the Race Relations Act 1965 '—was 
undertaking a series of measures designed to increase its own 
jurisdiction. Most important of these was the commissioning, with 
the National Committee for Commonwealth Immigrants, of a 
survey of six representative areas of immigrant settlement. This 
revealed ‘ substantial discrimination ”? largely based on colour 
against coloured immigrants in employment, housing and the pro- 
vision of services.’° After operating for a year in the limited area 
of certain places of public resort, the Race Relations Board reported 
considerable success for the processes of conciliation where the law 
was clear and unambiguous and backed by an ultimate legal sanc- 
tion. It found no reason to suppose that employers of labour or 
those who sell houses would be any less susceptible to these pro- 
cesses than publicans and recommended that the Race Relations 
Act be extended to cover employment, housing, financial facilities 
and places of public resort not covered by the present Act.™! It 
also drew attention to a number of deficiencies in the drafting of 
the Act. To assist Parliament should it be decided to amend and 
extend the Act, the Board and the National Committee for Com- 
monwealth Immigrants appointed Professor Harry Street (as 
Chairman), Mr. Geoffrey Howe, Q.C., and Mr. Geoffrey Bindman 
(the Board’s Legal Adviser) to investigate anti-discrimiation 
legislation in other countries, to asseas its effectiveness and to 
consider what type of legislation Parliament might consider most 
suitable. Three months before this small Committee’s Report was 
published, the then Home Secretary announced the Government’s 
intention to introduce amending legislation. As if to emphasise 
that legislation could not in itself increase Britam’s capacity to 
absorb immigrant minorities, he added that the present system of 


immigration control would be maintamed and, where necessary, 


the United ” (1968) 18 LC.L.Q. 414 and St er at the Gate, 

aes als ae ea T — Immi ce ise ae 

an a ure into the w igrants Act 1982 are 

aa had by ——— Opinion and the Immigrant '' (1962) 25 

M.L.R, 654 at pp. 

® See Hindell, ‘‘ The Genesis of the Race Relations Bill” (1965) 88 Political 
Quarterly 890. 

10 Political and Roonomio Planning, Report on Racial Discrimination (1987). 

11 Report of the Rece Relations Board for 1966-67 (H.M.8.0., April 1987) 
esp. paras, 21-28 and 61-67. In the first 18 months of its tion the local 
conciliation committees of the Board received a total of complaints. Of 
these, 614 were outside their jurisdiction, no less than 287 be in respect 
of employment and 81 in respect of housing. Of the cases with w they were 
competent to deal 62 were settled by conciliation, 108 were not substantiated, 
four were referred to the Attorn ‘Gener. and 51 were still under inv - 
tion. (Information supplied by Race Relations Board, December 7, 1967.) 
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strengthened.” The single amelioration conceded was the accep- 
tance of the Wilson Committee’s proposal that there should be a 
system of immigration appeals.1? Opposition spokesmen have, in 
general, taken the view that it is important to retain a consensus 
that immigration into Britain must continue to be restricted and 
that those who are here must be afforded equal treatment with the 
native-born, but have reserved the right to criticise the details of 
the proposed legislation. :* 

If the detailed proposals contained in these Reports are imple- 
mented, race relations law (as this nascent subject is likely to be 
called ) will be placed on foundations which measure up to modern 
standards of administrative justice. Both Reports are the fruit of 
comparative study. The Wilson Report contains useful informa- 
tion on the position relating to immigration appeals in the United 
States and Canada, draws heavily on the Franks Report,’* and 
considers the relevance of procedures in the French system of droit 
administratif." Nearly half the Street Report is taken up with 
a description of laws against discrimination in the United States 
and Canada (some fifty-nine pages) and each of the authors saw a 
state anti-discrimination commission in practice and discussed the 
work of the commissions with a wide range of specialists.'* Nearly 
all the criticisms which can be made of the proposals arise from the 
limited terms of reference of each Committee. The Wilson Com- 
mittee was precluded from examining the substance of immigration 
control; the Street Committee was asked to examine the effective- 
ness of legislation abroad, but not the desirability of using it 
against racial discrimination m Britam. The extent to which these 
limitations affected the socio-legal perspective of the Reports will 
be discussed in the last section of this note. 


1. Anti-discrimtnation legislation 
The Street Report proposes that the Race Relations Act should 
be extended to cover all places (whether maintained by the 


12 H.0.Deb., Vol. 750, col. 747. 

13 H.C.Deb., Vol. 754, col. 445. The Home Secretary (Mr. R. oe " Wo 
recognise that a system of effective control over will be 
acceptable to those directly affected by it and to publi opinion generally 
* if its fair and impertial application is guaranteed . 

14 Mr. Q. Hogg, 9.0., for the Opposition, felt some doubt about the ‘ elaborate 

udiclal or quasi- judicial structure which Bir Roy Wilson recommended in his 
—— I think this is an administrative problem on which the Honss 
should fondamentall sess (eet its contro] "’: -C.Deb., Vol. 754, ool. 450. 
Mr. Jenkins stressed (ibid. col. aad i ihe Home Becretary would retain 
responsibility for general or the efficie of the system as a 
whole. iy Bia Lester (1867) 117 New L.J. 1228. 

16 Report of the Committee on Tribunals a a —— Cmnd, 218 (1957). 

17 Wilson Report, paras. 107 and 194. 

18 In Freedom, ths Individual and the Law (1963), 281, Professor Street 
anticipated the need for this land of investigation iite foreign anti-discrimins- 
tion legislation when he pointed out that “the Royal Commission and the 
Departmental Committee seldom seem to be an effective instrument for making 
this type of comparative study of « legal system in operation.’ 
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Crown,!* public bodies or any other persons) offering accommoda- 
tion, goods, services or facilities to the public. To achieve this 
result, it eschews the drafting technique of a general definition 
( any place to which the public is customarily admitted ” is the 
Ontario formula) since this might make those administering the 
law reluctant to invoke it for fear of their actions being challenged 
in the courts as ultra vires. Instead it proposes to follow the 
Uniform Law Commissioners’ Model Anti-Discrimination Act which 
begins with a general definition and continues by listing a small 
number of instances *‘ by way of example, but not of limitation.” *° 
In regard to motor insurance it is pointed out that differential 
rates might be justified for sound commercial reasons such as 
inexperience of British roads, but where discrimination is proved 
to be racial,?! the Act should apply and should be supplemented 
by administrative pressure on the insurer by the Ministry of 


In the area of employment—described as one ‘f of exceptional 
difficulty in view of the long-standing practice in industry for the 
settlement of disputes by negotiation ” **—the Report proposes to 
subject recruitment, dismissal, conditions of service, training and 
promotion of employees, the provision of facilities for them and 
admission to and expulsion from trade unions to legal control. 
It proposes to meet the fear expressed by some trade unionists and 
employers that a privileged group of employees will be created ™ 
by a declaratory provision that an employer should not be required 
to give preferential treatment to any individual on grounds of 
racial imbalance, that an employer should be entitled to act on 
the results of a professionally developed aptitude test, and that 
selection on non-racial grounds is permissible. At the same time, 
it suggests that detailed voluntary plans in particular areas to 
redress racial imbalance should be permitted provided they have 
received the prior approval of the Race Relations Board. 


Service esoualey. Rule (made by the Civil Service Commissioners with 
the approval of the and the Fore under the Civil 
Service Order in Council 19 Sn which as: enit. of © Race Relations 
Board for 1966-67, App. VI, and Hepple, Race, Jobs and the Law m Britain 
(London, 1968), Chap. 10. 

20 Strest Report, para. 88. 

31 P.R.P. Report, para. 86, showed that the mam forms of discrimination were 
the charging ‘of higher rates or refunng to inure coloured immigrants 
altogether. 

33 Street Report, para. 199.1. The P.E.P. Report, paras. 14-58, found thas 
‘‘ discrimination in employment is the biggest single criticism in immigrants’ 
spontaneous criticisms of life in Britain.”’ -aix per cent. of al] immigrants 
interviewed claimed discrimination in employment and objective testing proved 
this to be an understatement. 

a3 TA General Council's Report, 99ih Annual Trades Union Congress, 1987, pp. 

169, 
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In proposing that the law should cover municipal and other 
public housing, the Report takes the realistic view that discrimina- 
tion will not be eliminated without making provision for detailed 
control over local authorities requiring them to satisfy the Minister 
of Housing and Local Government that they carry out their com- 
plex duties to rehouse and their powers to provide housing in a 
non-discriminatory fashion.* This would involve the amendment 
of legislation such as the Housing Act 1957 and the Town and 
Country Planning Act 1962 and would involve major changes in 
local government practice which might usefully be applied for more 
general purposes than the integration of ethnic minorities. The 
Reporters were unanimous in proposing that the law should extend 
to privately rented accommodation including houses let in multi- 
occupation,” and to sales of houses by builders and private 
developers. Two members of the Committee took the view that 
sales by the owner-occupier could not logically be excluded, but 
the third, Mr. Howe, felt that an Englishman’s home is “ so 
fundamental an aspect of [his] financial and domestic arrange- 
ments that it should not be the subject of legal regulation.’ +$ 
This argument has been the constant theme of groups opposing 
fair housing laws in the United States. Every student of the law 
is familiar with restrictions on the sale and use of property from 
the rule against perpetuities to modern town planning legislation: 
is concern for the social effects of racial discrimination any less 
a reason for restricting rights in private property than the social 
considerations which prompted those other restrictions? A more 
subtle and frequently whispered argument against a fair housing 
law is that when a coloured family moves into a previously all- 
white neighbourhood, property values are bound to decline. 
Research in the United States has shown that the entry of non- 
whites in these circumstances is much more often associated with 
price improvement or stability than with price weakening.” What 
sometimes results in panic sales is the fear of declining property 
values: all that people have to fear in this situation is that they 
will become victims of their own prophecies. A total prohibition 
on discriminatory selling, on the other hand, is capable of pro- 
tecting all vendors. 

The Report proposes, as well, to bring estate agents, banks, 
building societies and other lending agencies within the scope of 


e eee Sst ind ah T OOE ak Lonn T 
Moore, and Oon a stady of Sparkbrook don, 1967), 
esp. pp. Race, ‘Comme — vans, ta and the Housing Laws,” I.R.R. 
Newsletter New i Series), I, 9, p. 848. 

15 Para. 1838. 

38 Para. 184. 


aT Seo Pearl & Terner, “Fair Housing Laws: Halfway Mark” (1965) 64 
Geo.L.J. 158. The Street Report proposes the prohibition of " block-busting "’ 
which occurs when an individual s the appropriste rumour to enco 6 
panic-selling to himself, followed by resale to incoming Negroes at inflated 

values (para. 184.9). 
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the law. Discriminatory covenants in conveyances and leases would 
be declared void.?* 

‘S Some relationships,” the Reporters argue, ‘“ may well be so 
personal and intimate that legal mtervention is either likely to be 
ineffective or is politically or socially unacceptable.” ** On this 
basis it proposes the exemption of employers of domestic servants, 
certain small employment units and resident landlords who would 
have to share living accommodation or bathroom or toilet facilities 
with other tenants.?° In regard to the first two of these proposed 
exemptions the concept of the ‘‘ intimate personal relationship ” 
seems inappropriate. The Report itself pomts out that there is 
no occasion to create an exception where services of a personal 
nature are offered to the public. From a logical point of view, if 
the law does not permit racial discrimination by a hairdresser in 
the choice of his customers, why should it permit him that dis- 
crimination in the choice of his employees? In the end, the 
proposed distinction is no more than a rationalisation of a personal 
and political judgment of where to draw the line. A more com- 
pelling, and separate, reason put forward in the Report for the 
exemption of small units is that in the early stages of legislation 


the supervising agency could not reasonably be expected to assume 
responsibility for such small units.” 


Turning now to the proposals regarding enforcement of the law, 
the underlying philosophy of the Report is that the purpose of the 
law is not to seek out and punish discriminators but to create a 
climate of opinion which will obviate discrimination." Hence it 
stresses conciliation machinery es a major feature of the legislation. 
The aim is to secure a settlement by persuading the discriminator 
to cease discriminating and, only where conciliation fails, to provide 
for adequate enforcement. 

The criteria which, in the view of the Reporters, the machinery 
must satisfy are fairness, speed and effectiveness. In each of these 
respects it is present to fault the existing machinery.** The Report 
proposes that the present structure of the Race Relations Board 
and its local conciliation committees should be retained,** but these 
bodies should be expanded and strengthened, m particular by 
affording Board members full-time tenure for five years and by 
conferring on the Board power to take affirmative action, for 


28 S. 5 of the present Act provides that racial restrictions on the disposal of 
certain tenancies are to be treated as unreasonable. 


30 Pars. 188. 

31 Cf, Title VII of the federal Civil Pipan Act 1964, which, for this reason, 
— employers with fewer than 100 employesa when it first came into 
operation and provi ed for this figure to be annually reduced until it reached 

32 Compare this with the approach of the West Indien Standing Conference 
an rig ee body) which praa criminal sanctions for repested violations : 

lay the Black Man (W.I.8.C., 1967), p. #4. 


33 Bee (1968) 29 M.L.R. 806 at p. 309. 
34 Paras. 186.9, 199.1, 141-148. 
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example, by initiating complaints itself and commanding the 
presence of individuals or the production of documents before a 
local committee.* Under the proposals, the local conciliation 
committee, before attempting conciliation, would have to be of 
opinion that there was “‘ reasonable cause ” to believe that dis- 
crimination had occurred. This would be essentially an administra- 
tive finding neither appealable nor reviewable in the courts or 
before any other body. Undue judicialisation of the proceedings at 
this stage would obviously enable frivolous complainants and 
obdurate respondents to hold up the work of conciliation: at this 
stage it is the calibre of the committees (and, no doubt, the 
influence of the Board) which must provide the ultimate guarantee 
of the fair exercise of discretion. It is worth observing that 
although 108 of the 220 complaints investigated by committees in 
the first eighteen months of the Act’s operation were not sustained, 
very few complainants have lodged objections against the com- 
mittees’ findings.** 

Definitive fact-finding becomes necessary when conciliation 
fails, The Report proposes to meet this need by the establishment 
of an independent Race Relations Tribunal. Once there was an 
unresolved dispute the Board would assume primary responsibility 
for the proceedings, which it could then take to the Tribunal, 
selected from a panel of county court judges and others appointed 
by the Lord Chancellor.*’ Hearings would be in public, the parties 
would be entitled to legal representation and the Tribunal would 
have powers of subpoena and to take evidence on oath. It would 
be unfettered by ordmary rules of evidence, save that evidence 
obtained during the conciliation stage would be inadmissible.?* 
The Tribunal would determine disputed questions of fact and law 
and, at the Board’s request, could be asked to assess the com- 
plainant’s pecuniary loss. The novel feature of the proposals is 
that it would be the Board and not the Tribunal which would then 
make the appropriate remedial order. This is justified on the 
ground that the Tribunal would not be fully cognisant of the 
administrative considerations relevant to the exercise of this discre- 
tion. The existence of the Tribunal will ensure high judicial 
standards of fact-finding; the power of the Board to make remedial 
orders will enable it to continue its attempts at conciliation when 
discussing the form the order might take with the respondent. 
Among the most radical proposals in the Report, which may set 


38 Paras. 144.1, 145.1, 152. The — of TOP ma given to Board members 
would be mmilar to those of the Commissioner. 
36 — ee by Race Relations Bean: and see Report for 1966-67, 


ar fe patie —— cases the panel would include lay members with industrial 
ienoe but the Report does not wish to see issues referred to the Industrial 
Tribuna! unal] as such because this might cause unnecessary delays. 
38 B. B (2) of the present Act makes evidence of communications during the 
investigation stage inadmissible as well. This too far: see Report of 
the Race Relations Board for 1966-67, para. S (ix). 
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an example for the future development of labour law, is that the 
Board should have power to order an employer to hire, reinstate, 
promote, take mto apprenticeship, offer the next vacancy to or 
afford specified facilities to the complainant.’® 

The Board’s orders would not be self-enforcing: if an order or 
the terms of a conciliation agreement were not complied with, the 
Board would be able to institute contempt proceedings (except 
against the Crown) in the ordinary courts. Apart from this, the 
role of the courts would be limited to granting temporary injunc- 
tions *° and to the exercise of judicial review on the ordinary 
grounds of want of jurisdiction, failure of natural justice and error 
of law disclosed by the record of the decision. Any other appeal 
would result in a loss of the advantages of entrusting these matters 
to the Board and Tribunal and would make the proceedings unduly 
complicated.*1 The Report does not propose to do away with 
existing causes of action at common law in respect of racial dis- 
crimination, but it suggests provisions for avoiding the duplication 
of damages.“ It might also be thought desirable to prevent the 
overlapping of administrative remedies, particularly in the field 
of employment.“ Fuller comment on these and other matters must 
now await the passage through Parliament of the new legislation. 


3. Immigration appeals 

Most disputes over the admission of aliens and Commonwealth 
citizens under the present system of control arise out of the asseas- 
ment of an immigrant’s intentions and the verification of his age 
and family relationships.“ The Wilson Committee was left in little 
doubt, by the evidence presented to it, “f that among the communi- 
ties of Commonwealth immigrants in this country, and among 
people specially concerned with their welfare, there is a widespread 
belief that the Immigration Service deals with the claims of 
Commonwealth citizens seeking admission in an arbitrary and 


3° Para. 168. 

40 Paras. 158, 185.8. 

41 Para. 174. The proceedings will be shortened, and a source of political 
embarrassment removed, by the proposal that the Attorney-General should 
no — have any role in the — ation machinery: paras. 14-16, 
140 e Commi was not asked to examine the workings of s. 6 (incite- 
ment to racial hatred), which requires the Attorney-General'’s consent to 
rosecu tions. 

44 Para. 179. 

43 This is not considered in the Report, but an example is the procedure avail- 
able under s. 8 of the Terms and Conditions of Emp'oyment Act 1959 to 
representative unions and em ers. Moreover, there might be an overla 
in respect of racia] dismissals if, in the future, U abour conten? ure ompow ered 
to remedy unfair dismissals. 

44 In the osse of aliens, the immigration officer's discretion is unfettered. In 
the case of Commonwealth citizens he does not have to act judicially or quasi- 
judicially but must let the ‘‘ immigrant know what his immediate impression 
1s so that the EE can disabuse him "': Re H. (K.) (an Infant) [1987] 
9 Q.B. 617 and KE. v. Chief Immigration Officer, London Airport, ex p. 
Avtar Singh, The Times, July 26, 1967. 
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prejudiced way.” “* Although it emphatically rejects the sugges- 
tions of impropriety, the Committee rightly stresses that the real 
heart of the matter is that justice is not seen to be done. Sate- 
guards are essential ‘‘ not only to check any possible abuse of 
executive power but also to give a private individual a sense of 
protection against oppression and injustice, and of confidence in 
his dealings with the administration.” * For this reason it proposes 
a system of appeals in respect of (a) exclusion at a sea- or airport; 
(b) refusal of an entry certificate or visa; (c) refusal to withdraw 
a standing instruction for exclusion; (d) refusal to vary a condition 
of entry or unfavourable variation of a condition; (e) a proposal 
to deport or remove a person; (f) refusal to revoke a deportation 
order. The Committee rejected the suggestion that the use of entry 
certificates by Commonwealth citizens should be made compulsory 
since this would place them at a disadvantage in comparison with 
aliens for the great majority of whom there is no visa requirement. 
The obvious desirability of transferring as far as possible the deci- 
sion on admission or exclusion to the point of departure from 
overseas leads the Committee to propose the encouragement by pub- 
licity and other means of the use of entry certificates.*’ Criticism 
by the Committee of a change in the Instructions to Immigration 
Officers in 1966, which had resulted in a devaluing of the entry 
certificate system, has already resulted in fresh instructions “ 
which, in effect, guarantee the holder’s admission subject to certain 
exceptions. l 

Two proposals by the Committee are not to be followed by the 
Government.** The Committee wanted security cases to be subject 
to the general appeals system, although it recognised that these 
cases would have to be heard in private by persons cleared for 
access to classified information. At the same time, it was prepared 
to exempt cases of a “ political nature ” from the proposed system, 
while leaving claims to political asylum within it.° The Home 
Secretary pointed out that it is not possible to distinguish “ politi- 
cal’? and “‘ security ’’ cases, and proposes to refer the latter to a 
special panel, leaving the power of final decision in his own hands. 
Claims to political asylum would apparently remain within the 
proposed system. 

Secondly, the Government has rejected the Committee’s pro- 
posal that the powers of the courts to recommend Commonwealth 
citizens for deportation should be withdrawn. This is unfortunate 
because of the difficulties inherent in a dual system: on the one 


45 Para. Si. 

4¢ Para. 85. 

4T Para. 72. At present only one Commonwealth citizen in five coming to 
the U.K. has an entry certificate. 

48 Cmnd. 8465 (November 1967), suparseding . 4 of Omnd. 8064. In 1966, 
only 0.05 per cent. of entry certificate holders were refused leave to land. 

40 H.O.Deb.. Vol. 754, cols. 457-458. 

30 Paras. 148-145. 
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hand there will be Commonwealth citizens recommended for 
deportation by the courts; on the other there will be aliens and, 
in addition, those Commonwealth citizens whom the Home Secre- 
tary (under new powers proposed since 1965 **) may deport without 
a recommendation. Presumably the former will not be able to 
make use of the new appeals system but the latter will be. Those 
dealt with by the one system might feel themselves less fairly 
dealt with than those subject to the other. Even more fundamental 
an objection is that the court’s recommendation may only be acted 
upon after a long term of imprisonment when the convicted man’s 
circumstances may have changed considerably. 

It is disappointing that the Committee did not deal with some 
important matters in its Report. Although it heard evidence on 
the practices of disguised extradition (as in the Soblen case ™) 
and voluntary deportation ** these questions escape mention. Nor 
does it discuss the desirability of subjecting to a system of appeal 
the refusal of an employment voucher by the Ministry of Labour. 
Every year approximately 8,000 aliens are refused permits to work 
in the U.K.; in the first six months of 1967, over 5,000 applica- 
tions for category A and B vouchers by Commonwealth citizens 
were refused. This is where the crux of immigration control lies. 
Within the limits imposed on them by policy decisions to limit the 
number of vouchers or the allocation to a particular country, 
‘Ministry of Labour officials clearly have to decide questions of 
fact and to apply rules. A great deal more needs to be known about 
how this discretion is exercised before it could be decided to subject 
the proceedings to a degree of judicialisation. 

The Committee proposes a two-tier structure for the appeals 
machinery. This would consist of a central Immigration Appeal 
Tribunal and a number of subordinate adjudicators. The system, it 
is estimated, would have to deal with 15,000—20,000 appeals each 
year. This alone would make it impracticable for the ordinary 
courts to handle these matters. The procedure envisaged is that 
an appeal would be heard in the first instance by an adjudicator; 
there would be a hearing at which the appellant or his representa- 
tive (as far as possible, provided with a written statement of the 
reasons for his exclusion) would be able to put up his case. With 
certain exceptions, an appeal from the adjudicator to the Tribunal 
would lie only with the leave of the adjudicator or the Tribunal. 
The appellate authorities would be brought within the scope of the 
Tribunals and Enquiries Act and so under the supervision of 
the Council on Tribunals. Apart from the ordinary grounds of 


51 Omnd, 2780, pare. 35; and see H.O.Deb., Vol. 784, cols. 450-460. 

52 fas O'Higgins, “ Disguised Extradition: The Soblen Osse ” (1964) 27 M.L.R. 
521 (and extensive Pilea techy therein). 

53 The practice of giving a convicted person the choice of voluntarily leaving the 
U.K. or being subjected to punishment for his crime here: O'Higgins, ‘* Volun- 
tary Deportation [1968] Crim.L.B. 680. This practice has not cessed. 
(I am grateful to Dr. O'Higgins for this information.) 
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judicial review, no appeal in any other sense would lie from the 
Tribunal to the courts.*4 


8. The limits of the law 


Gutteridge regarded it as a fundamental requirement of the 
“‘ comparative method with a definite aim [e.g., law reform] in 
view ° that the investigator ‘‘ must examine the operation of the 
rules in practice having regard to the legal and social environment 
in which each of the systems is called upon to function.” “ Both 
Reports have admirably fulfilled this injunction in regard to the 
adaptation of North American laws to the peculiarities of the legal 
systems of Britain, although some of the proposals will strike 
lawyers in this country as radical (¢.g., the specific enforcement of 
employment contracts). In these matters the new legislation might 
serve as pacemaker for the modernisation of other areas of the 
law. At the same time, it must be remembered that the terms of 
reference of each Committee virtually precluded it from considering 
the social environment in which each of the systems operates. 
Although the Street Report draws analogies between the industrially 
advanced states, such as Massachusetts, and Britain ** none of 
its authors would deny the significant social differences between 
these countries. Nor can any precise analogy be drawn between 
the policies of immigration countries, such as the United States 
and Canada, and that of Britain. These differences have a decisive 
bearing on the role and limits of the law in each of the countries 
concerned. So, for example, the Street Report’s discussion of the 
role of voluntary procedures m settling complaints of discrimination 
in employment is far from satisfactory because it does not take 
sufficient account of the way in which the boundaries of the law 
in industrial] relations have been fixed historically, and how these 
boundaries are now being changed.” Its proposals for complaints 
of discrimination in employment to be dealt with by the same 
machinery as in other cases (although account would have to be 
taken of attempts to settle the matter through trade channels) are 
being disregarded and a compromise arrangement has been worked 
out with the T.U.C. and C.B.L precisely because of the broader 
social issues involved.** 

Devising fairer immigration procedures was a task for the 
lawyers. But, here too, the social limits of the new system will have 


34 The Tribunal would have a legally qualified President, and chairmen of 
divisions would also have to be so qualified. Adjudicators would be drawn 
from outside the public service at first (in some areas they might be local 


solicitors) and | qualifications '' would be an advantage "’: paras. 151~156. 
55 Comparative Law, 2nd ed. (1049), p. 9. 
56 Para. 94.2. There 1s an admireble summary of the ' evaluation of the 
efficacy of legislation in the U.S.A, in paras 7 Bee too Report af 


the Race Relations Board for 1968-67, a. 65. 

5T Cf. para. 120.2; and see Hepple, op. ot. Chap. 9. 

58 Street Report, 129, 140; Hepple, ‘‘ Job Discrimination—Investigation, 
Conciliation, itration,’’ LR.R. Newsletter (New Series), I, 10, p. . 
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to be recognised: indeed, it would be idle to think that immigrants 
will regard control as acceptable simply because of guaranteed due 
process. The very substance of control needs impartial investiga- 
tion in the light of Britain’s economic needs and international 
responsibilities. 

The Reports are to be commended for recognising that legisla- 
tion serves primarily as a basis for voluntary action to promote the 
absorption of minorities into the wider society. A proposal by the 
Wilson Committee that an independent organisation, with Govern- 
ment support, should be established to help immigrants who are in 
difficulties with immigration control, and, where necessary, to help 
them in presenting their cases, has already been implemented by 
the formation of the Joint Council for the Welfare of Immigrants." 
The pressure for an extended Race Relations Act, given tremendous 
impetus by the Street Report, has resulted in the appearance, for 
the first time, of voluntary industrial procedures to deal with com- 
plaints of racial discrimination.*° The new administrative structures 
themselves will cost the taxpayer about £500,000 in the case of 
immigration appeals and somewhat less in respect of anti- 
discrimination machinery. It seems a small price to pay for justice 
in race relations. 

B. A. Herre. 


s* Bes, too, the proposals by International Social Bervice of Great Britain in 
Tre dae i al (June 
1967). 

ia i an agreement between the Confederation of Bbipbareig & 

neering Unions and the Engineering Employers’ Federation (July 1967). 
See Hattingh, Race Relations and the Engmeoring Industry. I 
’ Federation (1967). 
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Hrpixry Byrr amp THe Eacer Busmrss Man 


Ix Hedley Byrne and Co. Ltd. v. Heller and Partners Lid. the 
House of Lords finalty exploded the doctrine that English law did 
not recognise the possibility of liability in the tort of negligence 
for the infliction of pecuniary loss by careless statement." The 
decision itself, however, gave only general guidance to the sort of 
considerations that would justify a finding of a “ special relation- 
ship ” between the plaintiff and the defendant sufficient to give rise 
to a duty not to inflict economic loss by careless representations. 
The decision of Cairns J. in W. B. Anderson & Sons Ltd. and Others 
v. Rhodes (Liverpool) Lid. and Others * is an important applica- 
tion of the general principles of Hedley Byrne to a familiar com- 
mercial situation resulting in the imposition of liability. 

The action was brought by seven companies against Rhodes 
(Liverpool) Ltd. and two of their employees, Jones, the manager, 
and Reid, a salesman and buyer, as personal defendants. The 
plaintiffs claimed damages for losses incurred by the failure of a 
company called Taylors, which was not a party to the action, to 
pay for potatoes suppled by the plaintiffs to Taylors upon credit 
terms in reliance upon representations made by the defendants as 
to Taylors’ credit. Taylors had enjoyed a brief existence trading 
in vegetables from March 1965 until the company was compul- 
sorily wound up in July 1965, being unable to meets its obligations. 
Rhodes were a well-established concern and had themselves sold 
potatoes to Taylors, at first for cash and then on credit, although 
they had made no inquiries as to Taylors’ standing. Taylors soon 
incurred large debts to Rhodes and the account was at least £2,500 
overdue at all material times having regard to the accepted usages 
as regards payment in the trade. The defendants conceded that if 
the extent of this debt had been appreciated they could not have 
considered that Taylors were meeting their obligations in a satis- 
factory manner. It was accepted, however, that no one in Rhodes 


1 Bagel A.O. eae erg 2 All E.R. 575 (EB. L.). 

2 Le Lseore v. 898] 1 Q.B. 491; Old Gates Hetates Ltd. v. Toplis 
[1939] 8 All H.R. 209; Candler v. Crone, Christmas d Oo. [1951] 2 K.B. 164; 
of. Cann v. Willson (1888) 89 Oh.D. 80. 

3 [1967] 2 All H.R. 880, at Li Assixes. Hedley was restrictively 

inguished in the New Z case of Jones Y. Still N.Z.L.R. 1071 
but the principle was applied to impose liability on an estate agent for the 
negligent misstatement of the i a onthe ee 

in the Canadian case of D d Dodds v. Millman (1064) 45 D. L. R. 
2d) 472, and on a surgeon for the negligent misstatement of an operational 
risk to a petient in the New Zealand case of Smith v. Auckland Hospital 
Board [ N.Z.L.E. 191, although in this case the damage was personal 
injury. 
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did appreciate the state of the account with Taylors and the judge 
attributed this failure to the personal negligence of the defendant 
Jones and the company’s book-keeper, who was not joined in the 
action. 

After a while, Rhodes agreed to act as buying agents for 
Taylors, receiving a commission from them in respect of purchases 
made on their behalf. The claims of the plaintiff companies arose 
out of such transactions whereby they had supplied potatoes to 
Taylors. Apart from one instance, the contracts were negotiated 
by the defendant Reid. In all cases apart from one, the repre- 
sentative of the plaintiff company concerned had at first thought 
that Rhodes were purchasing as principals but had agreed to supply 
the goods to Taylors after Reid or Jones had stated that Taylors 
were good payers. Upon Taylors failing to pay, these claims were 
brought against the defendants on the basis that the statements 
were untrue and were made negligently in breach of the duty to the 
plaintiffs that arose having regard to the special relationship 
between the plaintiffs and the defendants. Cairns J, accepted this 
argument and allowed four of the claims against Rhodes, dismissing 
the remaining three as well as all claims agamst the personal 
defendants. 


The special relationship 

The first major point decided by the case is that a special 
relationship giving rise to a duty of care may arise informally 
between ordinary business men engaged in a normal commercial 
transaction. There have been suggestions in the past that a duty 
to avoid inflicting financial loss by careless statement might only 
arise in the case of ** accountants, surveyors, valuers and analysts, 
whose profession and occupation it is to examine books, accounts, 
and other things, and to make reports on which other people— 
other than their clients—rely in the ordinary course of business.” ¢ 
Cairns J. was not prepared to accept this limitation and stressed 
the following factors: ‘‘ Rhodes’ opinion was clearly asked ‘in a 
business connection,’ to use Lord Reid’s phrase. The advice was 
not é casual and perfunctory,’ and there was ‘ some direct dealing ° 
between the parties: these are expressions used by Lord Morris. 
I think that it can be said that the plaintiffs could reasonably rely 
on the judgment and skill of Rhodes. Here I am quoting Lord 


4 Candler v. Orane, Christmas d Co. [1951] 2 K.B., per Denning L.J. in his 
famous dissent at p. 170. This passage was a roved in Hedley Byrns [1963] 
9 All B.R., per Lord Devlin at p. 611 and Lord Pearce at p. 617; see also 


Lord Morris at p. 580, Lord as p. 598 and Lord Pearce at p. 618. 
In Jones vV. [1965] N.Z.L.R. 1071, Wilson J. held, in the Supreme 
Conort, that H Byrns —— where the defendant had a ‘* special 
skill ” and to Pais wat fing, Walle a Hous on Sa 
af his principal could be le to a or igently 
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principal’s intention to include certain property BER this ———— 
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Hodson, and I think there was an element of which Lord Devlin 
speaks— a relationship equivalent to contract. . . .’ Finally, 
to use a test suggested by Lord Pearce; the representation here 
concerned a business transaction whose nature made clear the 
gravity of the inquiry and the importance and influence attached 
to the answers, I say that this test was satisfied, because it is clear 
that none of the plaintiffs would have been willing to sell to Teylors 
unless they had been assured that Taylors were ‘all right,’ or 
something to the same effect.” * The facts were clearly as favour- 
able as they could be to an extension of the duty beyond profes- 
sional advisers. To identify them more specifically there was (1) a 
serious business inquiry (2) concerning an immediate identified 
transaction * (8) in which the defendants had a direct financial 
interest (4) about which the defendants, who were respected 
traders, were in a position to know more than the plaintiffs,’ and 
(5) where it was obvious to all concerned that the answers given by 
the defendants were going to be relied on by the plaintiffs as a 
major inducement in completing the transaction. In so far as the 
defendants clearly wished to bring about that transaction it would 
not have taken a great deal of judicial valour to have spelt out a 
collateral contract from the situation quite apart from relying on 
Hedley Byrne.* 


The nature of the duty 


Apart from the finding that these facts constituted a sufficient 
special relationship to give rise to a duty of care, the judgment 
contains a number of interesting implications concerning the nature 
of this duty. The most significant of these is that the case proceeds 
on the assumption that lability under Hedley Byrne can onty arise 
in respect of representations. The initial acts of carelessness con- 
sisted in the failure of Jones and the book-keeper to keep their 
accounts up to date so that the state of Taylors’ indebtedness 
remained hidden.® Although this failure put Rhodes themselves 
at risk of loss it could hardly amount to a breach of duty to the 


s [1967] 2 All E.E. at p. 882. 

€ e aa J.5.P.T.L.(1.8.) at pp. 288—289. Cf. Lord Devlin [1988] 9 AN 
. at p. : 

1 Compere the importance which the courts attach to this factor when consider- 
ing whether a statement was intended as a term in a contract: Oscar Chess 
Ltd. v. Williams [1057] 1 W.L.R. 870. 

8 The consideration for the defendants’ undermking being the conclusion by the 
laintiffs of the contracts with Taylors, 6.g., as in nhlin Pior Lid. v. 
stol Products Lid, (1951] 2 K.B. 854. Even if this was construed as a 
contract of tes, written evidence would not have been required 
s. £ of the Statute of Frauds 1677 on the principles laid down in Coutu 
Sa E BEO al DAOR T: Grey ] 1 Q.B. 285. 
plainti » Andersons, did in fact claim on an express guarantee 
was dismissed by the judge, who gave no reasons: see [1067] 
p. 854 and 858. 

° [1967] 2 All E.R. at p. 854. 
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plaintiffs.1° The duty to the plaintiffs arose because the defendants 
undertook to answer their inquiries concerning Taylors. The 
breach consisted, not in the failure to keep their own accounts in 
order, but in giving an apparently authoritative answer to the 
plaintiffs, knowing it would be accepted as such, when they ought 
to have known that they were not in a position to give such an 
answer. This is the true meaning of negligent misstatement. The 
remarks of Pearson L.J., that a banker ‘f. . . is not expected... 
to expend time and trouble in searching records, studying docu- 
ments, weighing and comparing the favourable and unfavourable 
features and producing a well-balanced and  well-worded 
report... ,” are, with respect, something of a red herring. 
The negligence does not consist in a failure to investigate, but in 
giving the plaintiff the impression that one has. The point is made 
very clearly by Cairns J.: ‘‘ There was no necessity . . . to read 
many documents or to weigh and consider favourable or unfavour- 
able factors, or at least there would have been no such necessity if 
Rhodes had kept their accounts in a reasonably careful manner, as 
I consider the inquirers were entitled to assume that they did.’’ 4 
The defendants were liable because they gave advice when they 
ought, as reasonable business men, to have realised that the state 
of their accounts did not permit them to do so accurately and not 
simply because they failed to keep their own accounts properly. 
The judge found that no express representations as to the credit 
of Taylors had been made to two of the plaintiff companies.” 
Credit had been extended to Taylors by these companies because 
they had relied on the fact that Rhodes themselves had dealt with 
them or on the fact that Rhodes had introduced them.** A much 
wider principle of Hability was urged on their behalf. This argu- 
ment was summarised by Cairns J. as follows: ‘*. . . the defendants 
knew that the plaintiffs would be influenced by Rhodes’ own good 
reputation in the market to give credit to Taylors, and that the 


20) ie comnmnees law hax Al waya Deen Touran ee aa ee 
one’s own interests s involve Hability to others: Farquharson Bros. v. 

K [1602] A.O., Lord Macnaghten at pp. 885—388. 
u H Byras [1061] 8 All E.R. at p. 903, in O.A. This reflects a natural 
anxiety to avoid Poeng padue ee ee eee 
asser- 


advice and seams to have been a the H.L., together wi 

tion that in such a situation the only duty may be one to answer honestly: 
Lord Reid at p. 564, Lord Morris at pp. 504-505, Lord Hodson at p. 600; 
but see Lord at p. 618 and Lord Devlin at 610-618. This would, 


in effect, leave the law as stated in Derry v. Peek (1889) 14 App.Cas. 887, 

and is basically inconsistent with a duty not to be negligent: see note 25, mnfre. 

It is submi inat, it ihola inveteed aa a CUIT TOI DOBRE o mulan 
le 


this apparent difficulty disappears. The defendant is not or failing to 
search records, oto, and to give a full essional service gratuitously. He 
is liable because he makes apparently au tive statements when he knows 


Reid at p. 588. Cf. Lord Devlin at pp 
13 All E.R. at p. 882, emphasis added. 
13 Andersons and Skenes, ibid. at p. 856. 
HM Ibid. at p. 855. 
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defendants, therefore, owed a duty to the plaintiffs to take care 
to learn about Taylors’ reliability and to inform the plaintiffs of 
their findings.” ** The argument was based directly on Donoghue 
v. Stevenson * rather than Hedley Byrne and Cairns J. had no 
difficulty in rejecting it on these grounds. “If the doctrine of 
Donoghue v. Stevenson does not directly impose any duty on the 
maker of the representation, I do not see how it can possibly 
impose a duty on a trader, apart from any representation he may 
make, to inquire about another trader’s credit and give informa- 
tion about it to persons who may deal with that other trader.” 2" 

A duty so stated in general terms is clearly far too wide to gain 
general acceptance. To suggest that a commercial man must 
concern himself with the reactions of other traders as a result of 
inferences drawn by them from his conduct runs counter to the 
basic beliefs of competitive enterprise. On the other hand, on the 
facts of the situation in Anderson v. Rhodes, it is not so obvious 
why the conduct of the defendants in introducing Taylors should 
not have given rise to an implied representation as to the credit 
of their principals. The object of a trader seeking a business 
introduction is to gam acceptance among the friends of the person 
making the introduction. If the mtroducer can foresee that his 
friends will place reliance on his implicit recommendation, it does 
not seem to be setting an unduly idealistic standard of commercial 
morality to say that he should at least take reasonable care to 
ensure that the trust of his friends is not misplaced. The report 
does not indicate why Taylors were prepared to employ Rhodes as 
buying agents, but it seems not unlikely that one reason was the 
ease with which they could obtain credit. This was the actual, and 
apparently the intended, result of employing them. All the 
plamtiffs were left with the impression, whether conveyed by words 
or conduct, that Taylors were reliable. The distinction between 
the very informal words that were held sufficient to import liability 
in the case of the successful plaintiffs and the conduct that conveyed 
the same impression m the case of the unsuccessful plaintiffs does 
not seem sufficiently clear to justify the difference in legal result.18 
Representations can be made by implication as well as expressly 
and by conduct as well as by words,’* and it is to be hoped that, 
in their natural anxiety not to expose business men to unreasonably 
extensive liability, future courts will not unduly circumscribe the 


15 Ibid. at p. 858. 

16 [1982] A.O. 588. 

17 [1067] 2 All E.R. at p. 853. 

18 In the case of Andersons, the claim was dismissed on the finding that the 
plaintiff's representative understood Reid to mean no more than “I have 
been dealing with Taylors and nobody has told me to stop.” As the Judge 
said, this was true, But the implicetion as to their credit was conveyed as 
Clearly as if expressly stated. 

19 Even for the purposes af the criminal lew: Bernard (1887) 7 Oar. & P. 1%. 
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principles of Hedley Byrne by confining it narrowly to express 
representations.” 


Advantages of an action tn negligence 
Anderson v. Rhodes contains two technical, but nevertheless 
practically very important, points demonstrating still further the 
advantages of an action in negligence over an action in deceit. 
Even if the plaintiffs had been able to prove fraud, the present 
action would have fallen within Lord Tenterden’s Act providing 
that ‘No action shall be brought whereby to charge any 
person...’ upon the basis of a representation as to the credit of 
a third person “. . . unless such representation or assurance be 
made in writing, signed by the party to be charged therewith.” = 
The section is not in terms limited to actions based on fraud, but 
Cairns J. held, on the authority of Banbury v. Bank of Montreal, 
that it did not apply to an action based on negligent breach of duty. 
The second point was not elaborated in the judgment. It 
raises the question of the nature of the liability of an employer, 
whether a company or an individual, in respect of negligent mis- 
statement by his servants or agents. Is this a true vicarious 
liability for the independent tort of a servant or agent committed 
in the course of his employment or scope of authority or is it a 
liability imposed directly on the employer for breach of his own 
personal duty by the acts of his delegates? The distinction is 
important as a result of Armstrong v. Stratn,* which suggests that 
liability in deceit is vicarious. The result of this is that a principal 
can only be held liable for the fraud of his-agents if all the elements 
of personal liability can be shown to exist in one of those people 
for whom he is vicariously Hable. It is not sufficient to prove that 
one agent innocently made a false statement and that another 
agent, or even the principal himself, was aware of the facts which 
rendered the statement false (unless the principal had knowingly 
20 A number of decisions have demonstrated a reluctance to acospt the wider 
implications of Hedley Byrne in relation to the protection of economic 
interests panen The World Harmony eae 2 All B.R. 180: Weller d 
Co. v. Foot & Mouth Disease Researoh Institute [1965] 8 All E.R. 680; 
Margarine Union G.m.b.H. v. Cembay Prinos 8.8. Co. Lid. [1967] 8 All 
B.R. T15. Rondel v. Worsley [1967] 3 All H.R. 998 turned on wider issues 
of policy. The problem is fully discussed by Atiyah (1967) 88 L 
211 The Statute of uds Amendment Act , 5. 6. i 


is not sufficient it would seem that a company ce 
fraudulent misrepresentation as to the oredit of a third person: Hirst v. West 
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Ri Union Banking Co. Lid. [1901] 2 K.B. 560 unless ed by one of 
the S Pa cage Soak ree Tet mT the oom . 
Lennard's Carrying Co. v. A etroleum [1915] A.O. 705; and see Gower, 


uty. Osirns J.’s ruling that abiiy A Sar ig upon the making of the 
representations makes it difficult to o his decision, that the Act did 
not apply, with oertain dicta in Banbury’s case, e.g., Lord Finlay at p. 640: 
ME: Bevis GG bs to ba confined io setae broual upon. misrapre: 
sentations as such, and not to bar redress for failure to perform any 
contractual or other duty.” 233 [1952] 1 K.B. 2828 (0A). 
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authorised the making of the false statement). Cairns J. dismissed 
all the claims against the individual defendants, Reid and Jones. 
The misleading statements on which the successful plaintiffs relied 
had been made to them by the buyer, Reid. The judge absolved 


him from personal responsibility, however, because “‘. . . he was 
entitled to assume that if Taylors were not meeting their liabilities 
he would have been warned of this by Jones... .” ™4 

Although Jones had been careless, because he **. . . ought to 


have known that inquiries about Taylors’ conduct were likely to be 
made of Reid, and he ought to have informed himself and there- 
after informed Reid of the state of the accounts... ,’? * he was 
not personally liable to the plaintiffs for statements made by Reid 
because ‘* It was not as his servant or agent but as Rhodes’ that 
Reid was acting, and there is no evidence of any instructions from 
Jones to Reid such as might have made him liable as the actual 
author of the representations.” * The dismissal of the claims 
against Jones follows from the judge’s ruling that liability turned 
on the making of representations. This being so, only those 
defendants who had assumed responsibility for the representations 
could be held liable. The mere fact that Jones ought to have 
foreseen Reid making them did not involve Jones personally in 
such an undertaking of responsibility.» Rhodes, on the other 
hand, were liable for Reid’s statements, as, even if not expressly 
authorised, they were made in the course of his employment with 
them. 

The elements of the actionable tort were distributed in different 
departments of Rhodes’ organisation and the Hability seems to have 
been a composite or organisational liability rather than a simple 
vicarious one. The acts, rather than the independent torts, of each 
servant were attributed to the company and together they 
amounted to breach of a personal duty owed by the company to 
the plaintiffs.*° The result is that a company may be liable if one 


m [1987] 2 All H.R. at p. 856. 
25 Ibid. There is an implicit suggestion thes Jones would have been lisble if 
t Reid was making the statements. This 


J 
plaintiffs, Pollards. In this oase, however, the judge found that the repre- 
sentative of the plaintiff campany had only an honest answer, and 
he had obtained this, and claim was therefore dismissed. No ressons 
were given. If this limited expectation had been communicated to Jones, it 
qualifying his undartaking, If not 
communicated, is would presumably amount to tolenti. 

26 The duty may be compared with the duty of an employer in of a 
system of work: Wilsons 4 Clyde Coal Co. Lid. v. Pughsh [1388] 4.0. 
Is sems that a commercial enterprise is under a duty to estab @ 

stem of information ” if it elects to give advice in circumstances giving 
Hes to special selaticnahin. 
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of its servants makes a false or misleading statement in the course 
of his employment, even though he has no reason to doubt its 
accuracy, if some other servant, who is responsible for the matters 
concerned in the statement, has negligently failed to inform the 
maker about those matters. 

This decision is a striking illustration of the blurring of the 
distinction between liability in contract and tort, with a consequent 
readjustment of the business riaks involved in ordinary commercial 
transactions, that is implicit in Hedley Byrne. In effect, the 
defendants found themselves giving a guarantee, admittedly lmited 
tather than absolute, of their principal’s credit but with no corre- 
sponding increase in their remuneration for taking on this additional 
obligation. The plaintiffs obtained the benefit of an effective 
insurance of their trade profits, for they recovered the full contract 
price of the goods sold to Taylors,*’ without the necessity of paying 
@ premium. Such consequences will not go unremarked in the 
world of commerce and it will be interesting to see how the new 
morality of accountability for economic negligence survives in the 
hard-headed world of competitive trade. Mr DEAN. 


Posuic POLICY AND THe [MMUOXNITY OF ADVOCATES 


Ix the course of its passage from Master Lawrence, who ordered 
that the plaintiff’s statement of claim be struck out, to the House 
of Lords, nine judgments have been delivered in the case of Rondel 
v. Worsley.1 Every judge has held that on the ground of public 
policy a barrister is immune from an action for negligence at the 
suit of his client for his conduct of a case in court, and most said 
that the immunity covers the preliminary work on the conduct and 
management of a case such as the drawing of pleadings. The judg- 
ments of the House of Lords are much fuller, better reasoned and 
more persuasive than those of the Court of Appeal? but some 
commentators have remained unconvinced. The Times’ and the 
Solicitors’ Journal + condemned the decision, the New Law Journal 
was generally critical.” On the other hand the Chairman of the 
Bar Council said that the Bar would regard the decision as satis- 
factory * and the Law Society Gazette said, with a certain self- 
Interest in view of the new divorce hearings in the county court," 
ar w l i 
— hether e a profi — to loss of existing 


of contract than tort. a a os es, 12th ed., § 055 ot sog. 
Cf. Street, Tort, 8rd ed., at p. 887. Cairns J. awarded the plaintiff wholesalers 


the pri at which they sold, thereby including their profit, rather than the 
cost to themselves, without ent. 

1 [1967] 8 W.L.B. 1668; [1967 All E.R. 998. 3 [1965] 8 All E.R. 687. 

3 November 28, 1987, p. 11, “ Impolitie Immunity.” 

4 Vol. 111, No. 48, p. 917, ‘‘ as a matter of principle and practice the ETT 
cannot be justified." z Vol. 117, p. 1255. 


© The Times, November 23, 1967, p. 1. ‘‘ No moaning at the Bar,” commented 
the New Law Journal, ibd. p. 1255. 
T Matrimonia) Causes Act 1967, as. 1, 2. 
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that “‘ from the viewpoint of the solicitor, the judgments may be 
considered eminently satisfactory.” * 

Time may show that both the criticism and the approval are 
premature. Two of the five Law Lords held that the immunity does 
not extend to ‘* pure paper-work ’’—matters unconnected with 
cases in court—and Lord Pearson, though doubtful, was inclined 
to agree. Lord Pearce disagreed, as he felt that in no case should 
counsel be tempted to pick and choose his clients.’ 

Lord Denning and Danckwerts L.J. in the Court of Appeal had 
said that counsel doing routine drafting work which might never 
reach court must have the immunity, the unconvincing reason 
being given that counsel could not do his best work if he were to be 
worried by the possibility of being sued for negligence.’* No judge 
in the Lords agreed that such an immunity existed; indeed two 
spoke widely in finding a liability on counsel when he deals with 
“ pure paper-work.”? Lord Reid mentioned ‘‘ extensive fields of 
advisory work or work im drafting or revising documents ’’ where 
immunity did not operate 1! and Lord Upjohn listed the “* drafting 
of wills, settlements, conveyance [sic], real property contracts, 
commercial contracts, charter parties or giving advice generally ”’ '* 
and suggested that the immunity might commence at “ letter before 
action.” 12 One cannot imagine any drafting or advice given by 
counsel on which litigation might not eventually be based, even 
though none was contemplated when it was given. If counsel can 
be sued if it is negligently given it is possible that on balance 
Rondel’s case may have enlarged the Hability of barristers by 
fixing a liability where previously there was thought to be none; 
some barristers are largely draftsmen rather than advocates. 

Four of the Lords said that the immunity from suit extends to 
a solicitor when he is carrying out work in litigation which would 
have been carried out by counsel if counsel had been engaged on 
the case; Lord Pearson left the point open.** The prospect that 
solicitors with no experience of drawing pleadings will be tempted 
to draw their own in the knowledge that they are not liable in 
negligence for faulty drafting is alarming. A client ought to have 
a remedy in such a case; a limited one may be afforded by the 
provisions of Order 62, rule 8, Rules of the Supreme Court 1965 under 
which, in proceedings in the Supreme Court only,” a court may 


s Vol. 64, No. 19, 

® Lord en L Lord ey ae p. 1788; Lard Pearson, p. 1780; Lord 
Pearoe, p. ITS; Lord Morris Borth-y-Gest expressed no view. 

10 [1966] 3 All H.R. at pp. 667, 672. 


11 ee 1677. 
3 p. 1728. Lord Upjohn seid that even then a barrister would only be Hable 
uf his error wea " prone: bate by same really elementary blunder” 
ee 1724). No other o the point. 


T p- 1678; Lord Morris, p. 1687; Lord Pearce, p. 1708; Lord Upjohn, 
p. 1723; Lord Pearson, p. 1780. 
1s Davis v. Coles (1012) 182 L.T.J. 577, Cordery om Solicitors (6th ed.), p. 182. 


May 1968 NOTES OF CASES 881 


order a solicitor to pay personally costs which have been incurred 
improperly or without reasonable cause or wasted by undue delay 
or by any other misconduct or default of the solicitor responsible.’* 
It is suggested that this remedy is outside the effect of Rondel v. 
Worsley because it arises by statute out of the fact that a solicitor 
is an officer of the Supreme Court and subject to its jurisdiction.” 

Rondel v. Worsley is a public policy decision. Lawton J. at 
first Instance recognised that many will say that ‘at some time 
between the sixteenth and eighteenth centuries barristers, with the 
connivance of the judges, built for themselves an ivory tower and 
have lived in it ever since at the expense of their clients.” ** In 
the Lords, Lord Upjohn said that he doubted whether anyone 
who hed not judicial experience could appreciate the great extent 
to which the courts relied on the integrity and fairness of counsel 
in presenting the case; the removal of the immunity could well 
mean that the court could not in future put such a trust in coun- 
sel.” These are views which one tends to accept utterly or 
reject utterly, the governing factor in one’s choice probably being 
more emotional than rational. One powerful observation made by 
the Lords may however be added.*° Lord Pearce pointed out that 
all participants in the trial of an action in court haye an immunity: 
the plaintiff with a flimsy case cannot be sued for all the loss 
caused to the other party who successfully defends it,*? the Press 
cannot be sued if they accurately report untruthful allegations," 
the judge cannot be sued if he is corrupt,?* the jurora cannot be 
sued if they are perverse and the witnesses cannot be sued if 
they give false and malicious evidence.** Should counsel alone 
amongst these be “‘ liable for his failure in the judicial process ” ? = 
Lord Upjohn denied that the immunity of advocates was any new 
ground of public policy, it was part and parcel of the long- 
established general policy of immunity for judges, witnesses and 
counsel in the public interest.** 

Problems remain still. What is “ a court? ’’*" Is the Industrial 
Court, hearing a claim under the Terms and Conditions of Employ- 
ment Act 1959," or is an Industrial Tribunal, hearing a case under 


16 "' Dafanlt’? means or includes negligence, such as a failure to nots one’s 

client's new address so that co ence is oe eent and judgment is 
in default of a y: D. v. D. [1988] 1 All ‘B, 608. 

OE AED, 5, (1), Myers v. Himsa tisity OE 289 at p. 502, per 


— All B.R. 487, at p. 479. 18 PP. 1720-1721. 
: rd Denning made the point too in the court of Appeal, p. 065 
1 p. 171 
22 p. 1710. Law of Libel Amendment Act 1888, s. 8; Defamation Act 1959, s. 8, 
22 p. 1710. Soott v. Stansfield ) L.B. 8 Ex. 990. 
Mu = Fo tie, Hargreaves v. Br [1069] 1 Q.B. 45. 
— effect, Lord Reid, p. 1675; Upjohn, p. 1722. 


Beo (1967) 80 M.L.B. 104 at pp. 198-197, reviewing the Court of Appeal 


a8 hisy be made by counsel or solicitor, rule 8, Industrial Court 
—— Rules 1990 (8. R. & O. 1924 No. 554). 
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the Redundancy Payments Act 1965,7" a “ court ”® in which the 
immunity applies? A solicitor is still liable in contract to his client 
for matters outside the scope of his new-found immunity as an 
advocate; if he fails to bring a witness to court he is liable, but if 
he himself conducts the case and brings the witness but culpably 
fails to call him, possibly he is not liable.** If a solicitor himself 
conducts in court a case which is far too difficult for him so that 
it is not properly presented he is not liable. If a solicitor fails to 
appear at court when he bas not retained counsel he is liable in 
contract; if counsel fails to appear counsel is not liable for he has 
made no contract °! and the solicitor is not liable if he attends court 
for he is not in breach of contract. 

Lord Davey once said that the right to light has a ragged edge 
to it.?? So stil] has the immunity of advocates, but it will be sur- 
prising if Parliament sees fit to alter the position as now stated by 
the Law Lords. 

H. W. Witxmson. 


CoNCEPTUALISM TRIUMPHANT IN THE COURT OF APPEAL 


THe judgments of the Court of Appeal in Untted Dominions Trust 
(Commercial) Ltd. v. Eagle Aircraft Services Lid.’ are a dismal 
iUlustration of the extent to which English legal method is still 
dominated by conceptual techniques. What is particularly depres- 
sing is that the kind of problem which arose in this case has been 
extensively discussed by American legal writers in an attempt to 
demonstrate the fallacies of conceptual thinking, and that over 
thirty years ago American courts were dealing with this sort of 
problem with a sophistication which we seem to be unable to 
match today. 

The case involved the liability of a party to a hire-purchase 
** recourse agreement.” The defendants, Eagle, owned a Viking 
aircraft which they wanted to sell. The aircraft was disposed of 
by means of a sale to the plaintiffs, U.D.T., a finance company, 
followed by a hire-purchase agreement between U.D.T. and a third 
party (Orion Airways Ltd.), and the recourse agreement in question, 
between U.D.T. and Eagle, whereby Eagle undertook to repurchase 
the aircraft in certain circumstances, The full terms of the agree- 
ment are not given in the report, but the crucial clause provided 
that if for any reason the hire-purchase agreement was terminated 
before the whole amount payable thereunder had been paid, Eagle 
would *‘ when called upon to do so” forthwith repurchase the 


a9 A y may be represented by counsel or solicitor, rule 7, the Industrial 
ipunels (Employment and Compensation) (England and Wales) Regulations 
1965 (S.L 1985 No. 2018). 
30 Lord Pearson found this s hard problem to answer, p. 1781. 
31 Lord Upjohn, p. 1728. 
82 Colls ¥. Home and Colonial Stores [1904] A.C. 170 at p. 200. 
1 [1068] 1 All E.R. 104; [1968] 1 W.L.R. 74. 
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aircraft from U.D.T. at a price equal to the amount then outstand- 
ing on the hire-purchase agreement. There were a number of pro- 
visos to this agreement. Proviso (a) required the plaintiffs to 
assign to Eagle its rights against the hirers if called upon to do so 
after Eagle had repurchased the aircraft. Proviso (b) is not given 
in the report. Proviso (c) required U.D.T. to keep the aircraft 
insured, and proviso (d) stated that U.D.T. would notify Eagle 
within seven days of any default made by the hirers in payment of 
the hire rentals. The hirers defaulted on the instalment due in 
August 1960, but U.D.T. did not inform Eagle of this until 
October, whereupon Eagle repudiated all further liability on the 
ground of breach of proviso (d). In December 1960 U.D.T. ter- 
minated the hire-purchase agreement without informing Eagle. 
U.D.T. had some difficulty in locating the aircraft but it was even- 
tually traced into the hands of a company called Airwork Services 
Ltd., who were servicing it, and who claimed a len on it for a 
substantial sum. U-.D.T. paid off the lien and had further work 
done to the aircraft to make it airworthy without informing Kagle. 
Eventually they called on Eagle to repurchase the aircraft under 
the recourse agreement in May 1961, five months after termination 
of the hire-purchase agreement. Eagle refused, and when sued, 
took two points: first, breach of proviso (d); and secondly, that 
it was an implied term of the recourse agreement that they could 
only be called upon to repurchase within a reasonable time, and 
that such a time had expired by May 1061. The trial judge 
(Widgery J.) rejected these arguments, and held Eagle liable under 
the recourse agreement, but he also held that U.D.T. were hable 
in damages (to be assessed) for breach of proviso (d). The Court 
of Appeal allowed the appeal, holding that failure to call on Eagle 
to repurchase within a reasonable time was fatal to U.D.T.’s 
claim. The court expressed no final view on the effect of the breach 
of proviso (d) but inclined to think, by a two to one majority, that 
Eagle were also discharged by breach of this proviso. 

Now if for a moment we put on one side our learning about 
legal classifications and concepts—‘ options, “ unilateral con- 
tracts,” ** conditions precedent ’’ and so forth—it is clear that the 
real point at issue was simply this: was Eagle’s obligation to 
repurchase the aircraft ‘‘ conditional ” (in the strictest and most 
accurate sense of the word) (a) on compliance by U.D.T. with 
proviso (d); or (b) on U.D.T. calling on Eagle to repurchase within 
a reasonable time? This issue gives rise to two further questions: 
(1) had the parties ewpressly agreed that Eagle’s obligation to 
repurchase should be conditional on events (a) or (b), always 
assuming that there was no overriding policy reason for refusing 
to give effect to the parties’ express agreement? (2) If not, should 
Eagle’s obligation be treated as conditional by construction or 
implication of law? 

The answer to question 1 was plainly ‘‘ No.” The parties had 
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not expressly agreed that Eagle’s obligation to repurchase should be 
conditional upon anything except on their being “ called upon to 
do so.” It was expressly agreed by proviso (d) that notice of 
default should be given, but it was not expressly agreed that this 
should be a condition of Eagle’s obligation., And the second 
possible condition—that notice to repurchase must be given within 
a reasonable time—was not express at all, let alone an express 
condition of Eagle’s obligation. 

Since, then, Eagle’s obligation to repurchase was not expressly 
made conditional on event (a) or (b), the question was whether it 
should have been treated as conditional by construction or implica- 
tion of law. This was, of course, a policy question, pure and 
simple. Was it fair, just or reasonable, to treat it as conditional? 
In answering this question a crucial point was the nature of the 
transaction. Now the transaction here looked like an “‘ option,” 
and there is no doubt that in an ordinary option a stipulation as 
to the time durmg which the option must be exercised is a con- 
dition which must be strictly complied with. But, as Corbin points 
out,* the reason for this is that in most cages the exercise of the 
option within the stipulated time is ewpressly made a condition 
of the option. In all the option cases cited by the court in the 
Instant case,’ the option was expressly made conditional on its 
being exercised within a specified time, or on some other event, but 
the court does not appear to have been referred to other authorities 
in which no time was fixed for the exercise of the option, and in 
which the court declined to read in an implication that the option 
must be exercised within a reasonable time.‘ These cases involved 
options to tenants, and admittedly it is much easier to read in an 
implication that such an option must be exercised while the tenant 
is in occupation rather than that it must be exercised within a 
reasonable time. lt is not therefore suggested that these cases 
should have governed the present case. But they do at least 
show that there may be a great deal of difference between an 
express time limit and an implied time limit. 

But even if an implied time limit could often properly and 
fairly be treated as a condition of an option, this is because of 
the nature of most options. Generally, the right to an option is 
purchased for a small consideration, and is given for a limited time, 
so that once the time has expired the option holder has in fact 
received the full consideration which he purchased.’ But the 
contract in the present case was not an ordinary option contract; 
its fundamental purpose was to guarantee the performance of the 


2 Contracts, Vol. 1A, § 978. 

3 Weston v. Collins (1865) 12 L.T. 4; Finoh v. Underwood (1876) 2 Ch.D. 810; 
Hare v. Niooll [1966] 2 Q.B. 180; Wast Country Cleaners v. Saly [1968] 8 All 
H.R. 210. 

4 Hersey v. Giblett (1854) 18 Beav. 174; Moss v. Barton (1866) L.R. 1 Eq. 474; 
Backlend v. Papillon (1867) L.B. 9 Ch. 67; Rider v. Ford [1928] 1 Ch. 541. 

ë Corbin, loo. ok. 
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hire-purchase agreement, as is manifest from the circumstances. 
To all intents and purposes it was a contract of suretyship or 
indemnity. The-real consideration for the option was not some 
small or nominal sum, but the very fact that U.D.T. had originally 
bought the aircraft from Eagle for £20,000. The contract was 
what American lawyers would call an “‘ aleatory contract,” ie., a 
contract in which one or more promises are conditional on the 
happening of some fortuitous event. Now it is well recognised by 
American lawyers that stipulations as to time are not to be treated 
as conditions in an aleatory contract, unless they are expressly 
made so.’ The reason for this is that in such contracts the per- 
formance of the promises made by the parties are not intended 
to be exchanged as agreed equivalents. For example, the premium 
in an insurance contract is not intended to be exchanged as the 
equivalent of the policy moneys. For this reason it would be wrong 
to treat an aleatory promise as conditional on the performance of 
the other party’s promise, unless the contract expressly so pro- 
vides.’ A fortiori, the failure to perform a promise in due time 
should not discharge an aleatory promise. 

The American approach to such a problem is well illustrated by 
the decision of a Federal Court of Appeals in Southern Surety Co. 
v. Macmillan Co.” which raised a problem almost identical with 
that involved in the breach of proviso (d) in our case. The defen- 
dants in the American case guaranteed performance of a contract 
entered into between the plaintiffs and a third party, whereby the 
third party was to act as distributor for the plaintiffs’ books. The 
third party was required to render periodical accounts and stock 
reports to the plaintiffs, and in the event of any default the plain- 
tiffs were required to notify the guarantor withm sixty days. 
Defaults occurred but owing to fraud on the part of the third 
party’s servants, they were concealed from the plaintiffs, so that 
notice was given long after the sixty days had expired. The court 
asked itself two questions: first, had the requirement of notice 
been made an express condition of the contract? Secondly, if this 
requirement was not an express condition, should it be treated as 
a condition by construction of law, or merely as a promise, breach 
of which might but need not discharge the guarantor? After careful 
examination of the contract the court concluded that the term was 
not a condition but a mere promise, and that since the defendant’s 
promise was aleatory, breach by the plaintiffs of their promise 
sounded in damages only.’® 


© Restatement, Contracts, § 201; Corbin, Contracts, Vol. 3A, § 728 of seq. 

T Corbin, Vol. 8A, §§ 728, 788. 

3 Restatement, Contracts, § 287. 

' 58 F. 9d, 541 (1982). 
ae ee have adopted a similar approach in dealing with insurance 
con s, in which terms requiring notice of loss within a psig ee — are 
not treated as conditions unless the contract so provides by 
mons: seo MacGillivray on Insurance Law, dth. ed., Vol. 2, Ai re et ae 
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Compare this approach with that of the Court of Appeal in the 
present case. The reasons given by the members of the court for 
their decision are almost entirely conceptual. The agreement to 
repurchase was not an ordinary bilateral contract but a unilateral 
contract. It was an option and like all options must be exercised 
strictly in the time allowed. Since the obligation was unilateral 
it followed that it only became binding when the event specified 
(or implied) in the promise occurred precisely as stipulated. Such 
events were therefore ‘‘ conditions precedent °’ and there was no 
room for any inquiry as to whether non-occurrence of the event had 
prejudiced the promisor, or could be remedied by a counterclaim 
for damages. It need hardly be said that this form of reasoning— 
like all conceptual reasoning—is question-begging.'! Since the court 
started with the assumption (which is indeed generally agreed) that 
the event on which the promise is to take effect in a unilateral 
contract is always a condition in the strict sense, then of course 
it follows, once we have classified the contract as unilateral, that if 
the event does not occur precisely as stipulated, there can be no 
lability. But if policy, justice, fairness demand that the promise 
should not be treated as conditional, then we should not classify 
the contract as unilateral.’* Purely as a conceptual matter, the 
contract could perfectly well have been classified as bilateral. Thus 
proviso (d) and the requirement to call on Eagle to purchase 
within a reasonable time could have been treated as promises, 
breach of which could have been remedied in damages. 

No hardship would have been done to Eagle had this course 
been adopted in this case. If they were in fact prejudiced by the 
delay they could have claimed damages for breach of contract, to 
be set off against the price of the aircraft; but as the aircraft 


11 The court's approach is also open to the objection that if seams to lead 
E Ea o OP o v. Campbell Dioount Co. 
[ ] A.O. 600 situations, in which a party is better off if a term is construed 
@s & promise which he has broken, than if it is construed as a condition whioh 


charge the promisor, and in strict logic the isor must be held dischar 
j i [whas happens in strict logio and what 


1a Diplock L.J.’s conceptual analysis is somewhat unconventional in that he 
treats the question as being whether an obligation (rather than the whole 
contract) is unilateral or bilateral, I think is contrary to the normal 
usage (of. Restatement, Contracts, § 12) but e more serious objection is that 
in a large number of situations it would substitute a conceptual, question- 
, begging, issue (is the promise bilateral or unilateral?) for the really important 
~ issue (is the promise conditional ?). 
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was eventually sold as scrap it seems very probable (unless U.D.T. 
were uncommonly incompetent) that the aircraft was virtually 
worthless anyhow when the hire-purchase agreement was termin- 
ated. The actual result thus seems unjust, though it is in line 
with the general tendency of the English courts (to which the 
insurance cases are perhaps exceptional) to treat stipulations as 
conditions rather than as promises, breach of which can be remedied 
in damages."? Is it too much to ask that the courts should justify 
this tendency in rational terms rather than with conceptual 


mumbo-jumbo ? 
P. S. ArtyaH. 


CHARITY AND THE WELL-TO-Do SICK 


THe limits subject to which gifts for the relief of the sick will 
be held to be made for charitable purposes were considered in two 
recent and contemporaneous decisions, one of the Privy Council 
and the other of the Court of Appeal.’ 

In Le Cras v. Perpetual Trustee Co. Ltd., one of the issues to 
be determined was whether a bequest of income to the Sisters 
of Charity for the general purposes of a private voluntary hospital 
was a valid charitable gift. Lord Wilberforce, in delivering the 
judgment of the Board, said: ‘‘ A gift for the purposes of a hospital 
is prima facie a good charitable gift. This is now clearly estab- 
lished, both in Australia and in England, not merely because of the 
use of the word ‘impotent’ in the preamble to 48 Eliz. c. 4, 
though the process of referring to the preamble is one often used 
for reassurance,’ but because the provision of medical care for the 
sick is, in modern times, accepted as a public benefit suitable to 
attract the privileges given to chariteble institutions.” + But two 


ne See ere —8 soo Treatel, 80 M. L. R. 189 at 

144-1. 

1 Es Oras v. Perpetual Trustee Oo. Ltd. [1987] 8 All E.R. 915, an eal from 
a decretal order of the Supreme Court of New South Wales; Adams 
deceased) T1001] 9 Aa E E Judgment in the Adams case was delivered 
between the hearing and judgment in Le Cras’ case. In neither was any 
ee ae Bae 

2 The preamble to the Statute of Elizabeth referred to ‘aged impotent and 
poor pa Pe eee TOE disjunoctively. 

3 are few modern reported cases where a bequest or donation was made 
—— — e a specified object which was 
for the benefit of the lio at large and not for individuals, and yet the 
object was held not to within the and intendment of the Statute of 

Elizebeth. — AE — the eat did not 
olear! o precise ect to w it was to be applied, but left a 
pm arg are Br othe to Chistes cob acka Within a earan fad. There 
the courts have been much more strict, so that if it is possible that those 
satiety oer a er without the testator’s directions, 
ap ee T which would not charitable . . . then the 
PT hat uest is table fails.” Soottish Burial Res and 
— — td. v. Glasgow City Corporation [1967] 8 All B.R. 215, 
Lord Reid at p. 918. 
« Fige7] 8 All R.R 916 at p. 920. 
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kinds of hospital would not qualify as charitable institutions, 
namely, hospitals run for profit * (which this was not), and hospitals 
which cater for an insufficiently large section of the public to meet 
the tests of public character.‘ 

It was argued that the second exception applied, m that, as 
admission to the hospital was limited to fee-paying patients, the 
persons to benefit included only the wel-todo. A dictum of 
Lindley L.J. in Re Macduff’ was prayed in aid: ‘“ I am quite 
aware that a trust may be charitable, and yet not confined to 
the poor, but I doubt very much whether a trust would be declared 
to be charitable which excluded the poor.” * This argument was 
rejected on two grounds: Firat, providing ‘‘ medical treatment 
otherwise inaccessible but in its nature expensive ” ° was not the 
same as excluding the poor qua poor; secondly, even if only a few 
benefited directly, there was an indirect benefit to the public at 
large because pressure on a neighbouring general hospital was 
relieved.!° Accordingly, the gift was held to be charitable." 

In Re Adams (deceased), the Court of Appeal had to decide 
whether a direction to apply capital *‘ in endowing beds for paying 
patients ”? in the Finchley Memorial Hospital was a valid charit- 
able bequest. This was a general hospital coming under the 
authority of the Minister of Health and run by a hospital manage- 
ment committee, pursuant to the National Health Service Act 1946. 
It had twelve ‘f amenity ’’ beds for patients who pay for part of 
their accommodation,’? and ten ‘‘ private’? beds for those who 
pay the whole cost.*” 

The court treated this issue as one of construction only. At first 
instance, Cross J. had held that the gift failed, as there was no 
demand at the hospital for further paying beds. The Court of 
Appeal reversed this decision, holding that ‘* endowing beds for 
paying patients ” could include applying the income to provide 
Cf. Re Smith's Wel Trusts [1962] 2 All H.R. 568. 

[ 8 All E.R. 915 at p. 921. 

[1896] 2 Ch. 451. 

Ibid. at p. 464. Lindley L.J., ın holding thet a bequest for charteble or 
philanthropic was not a good charitable gift, was here endeavouring 


to give an example of a gift which would be philanthropic, but not charitable. 
fe ] 8 All E.B. 015 at p. 923. 
10 [bid. at p. 928 


11 In Sootttsh Burial Reform and Cremation Society Ltd. v. Glasgow City Cor- 
poration [1967] 8 All B.R. 215, the House of Lords held that the ision of 
cremation ities by a non-profit-making company who e moderate 
charges for their services was a charitable purpose, tihigi-caueiand ai Cres 
case establish the general proposition that the fact that services are only 
available on payment of æ charge does not of itself disqualify an institution 
from being a charity with the neces element of publicity, within the 
fourth h of Lord aghten's classi on in Commissionsra for Inoome 
Tas v. Pomsel [1691] A.C. at p. 588. 

13 National Health Service Act 1946, s. 4. The contributions are fixed at 24 
shillings per day for a single-bed ward, and twelve — a day for a bed in 
o w containing two or more beds—National Health Service (Pay-bed 
Accommodation in Hospitals, etc.) lations 1058-1961. 

13 National Health Berviee Act 1048, s. 

14 [1966] 8 All E.R. 825. 
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them with amenities, such as better furnishings, redecoration and 
food, telephones, television sets, ete.“ None of the members of the 
court had any doubt that the provision of such amenities was a 
charitable purpose: ‘* There is nothing unlawful in making pro- 
vision for these amenities for paying patients in that way. In 
view of the heavy payments which paying patients have to make, 
they may well benefit from any provision which may be made for 
their comfort and welfare in the hospital.”?** “ I do not think 
that it is at all irrational on the part of this testatrix; she may 
well have thought it worthy of reward that people should pay 
their own way.” " 

Preoccupation with construction and the meritorioumess of 
paying patients seems to have led to an important question being 

overlooked. Granted that a gift for the general purposes of a volun- 

tary hospital is charitable (even if, as in the Le Cras case, it can 
only directly benefit paying patients), is the provision of every 
kind of amenity for patients (whether paying ones,or not) to be 
treated as subject to the privileges of charity? So long as charitable 
status entails tax relief, the endowment of luxury must surely have 
some limit, even for the deserving well-to-do sick. 

In Re Cole,'* it was held by the majority of the Court of Appeal 
that, even if a gift of income for the general purposes of a county 
council children’s home could be regarded as charitable, a gift 
for the “* general benefit ’’ and “ general welfare ” of the children 
in it from time to time could not, since the income could be applied 
in ways not charitable. A well known dictum of Romer L.J. in 
that case contrasts starkly with the above citations from Danck- 
werts and Russell L.JJ.: ‘“ I cannot regard the provision of tele- 
vision sets, etc., for the benefit of such persons as juvenile 
delinquents and refractory children in Southdown House as coming 
within any conception of charity which is to be found m the 
preamble. If it were, then I suppose a gift to provide the inmates 
of a Borstal institution with amenities would be charitable, which 
would appear to me to be an impossible contention.” ** Should 
charitable objects be measured by desert, or need? 


J. W. HARRIS. 


REMARRIAGEASLE WIDOWS 


À PROBLEM which has recently been considered in the courts is the 
extent to which awards under the Fatal Accidents Acts should be 


15 [1987] 8 All E.R. 285 at p. 200, per Danckwerts L.J. Fresh evidenco was 
tia a ie 


e ETN a AEB ob at (1800; per Diaa ae: the last sentence 
to contain a non soquiter, 

J 

18 [1958] Ch. 817, per Romer L.J. at pp. 887-888; per Ormerod L.J. at p. 80. 
19 [1958] Ch. 877 at p. 888. 
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reduced by the possibility of a widow remarrying. The general 
principle behind the award of damages under the Acts seems to be 
clear: the plaintiff may recover the pecuniary benefit which she 
would have received if the relationship of dependency which she 
had with the deceased had continued. But she can recover no 
more than her loss of dependency, and this loss may be reduced or 
wiped out by a new relationship of dependency established upon 
remarriage. The Court.of Appeal in Goodburn v. Thomas Cotton 
Ltd.i has now reaffirmed the common law rule that the possibility 
of the widow remarrying must be taken into account in assessing 
the award. The problem is to determine how this is to be done. 
The difficulties were acutely appreciated by Phillimore J. in Buckley 
v. John Allen & Ford (Oaford) Ltd.*: 
“ Fs a judge fitted to assess the chance or chances or wishes of 
a lady about whom he knows so little and whom he has only 
‘ encountered for twenty minutes when she was in the witness 
‘| box, especially when no one has broached the topic with her? 
... Am I to label the lady to her face as attractive or unat- 
tractive? If I have the temerity to apply the label, am I 
likely to be right? Supposing I say she is unattractive; it may 
well be that she has a friend who di and who has looked 
below the surface and found a charming character.” ° 


Clearly, difficulties abound. How then is the problem to be solved? 
There appear to be four possible solutions. 


A. The Phillimore solution l 
In: Buckley’s case Phillimore J. résolved to ignore the possibility 
of remarriage at least in the absence either of positive evidence of 
the widow’s attitude, or of any statistical evidence. This approach 
was‘ doubted in Goodbura v. Thomas Cotton Ltd. The principle 
behind the Fatal Accidents Acts is to compensate the plaintiff for 
the anticipated loss of dependency. The court, therefore, has no 
alternative but to ptophesy what that loss might be, and remarriage 
would so profoundly‘ affect the loss that it cannot be ignored, As 
Wilmer L.J. oblerved: = - ° - 
“ difficult as the problem is, it is really no different in principle 
from the problem facing any judge where, in a personal int os 
action, he must necessarily gaze into the future and assess the 
probabilities as to the injuted person’s: chances of recovery, 
and as to the injured person’s future earning prospects.” 4 


B. The traditional solution 


The Court of Appeal, then, affirmed the traditional rule that 
the possibility of remarriage must be taken into account. In this 


t 


3 |1987] 2 Q.B. 687. 
3 ibid. at 


1 fior] a QB. 6 20; [1966] 1 All H.R. 518. 
p. 645. 
4 [1968] 2 W.L.B, 29 at p. 282, 
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case the court made a specific calculation, multiplying the annual 
“ dependency value ’? by the number of years for which, at the 
most, the court considered the widow likely to remain unmarried. 
More often, however, the courts have arrived at a total amount, 
without indicating the precise method of assessment, merely by 
“ bearing in mind ” the various factors to be deducted—including 
the possibility of remarriage.” Whichever mode of calculation is 
used, the court employs an “‘ instinctive ” or ‘* intuitive ’? method 
of assessment based on its limited knowledge of the plaintiff from 
her appearance in the witness box. 

The traditional approach has the virtue of being consistent with 
basic principles, but as appreciated by Phillimore J. it is subject 
to the most powerful objections. Indeed, the paradoxical conclusion 
is necessary that the more objectionable and unco-operative the 
plaintiff makes herself, the greater will be her award of damages— 
surely not an ideal solution. The possibility of future uncertainties 
necessitates guesswork, but prophecy based on such flimsy evidence 
is hardly satisfactory. 

C. The use of actuarial evidence 


Actuarial tables have been used to assist the calculation of 
damages in certain cases, and their wider use has been advocated.” 
An implication of Phillimore J.’s judgment is that their use in the 
context of the present problem could solve the difficulties. No 
tables were cited in either Buckley or Goodburn, but “‘ remarriage 
rates’? of widows within certain age groups are available." An 
over-hasty assumption might be that the use of such evidence would 
avoid all the difficulties inherent in the “ intuitive ’’? method. The 
trial judge would simply reduce the award by a pre-determined 
percentage. The success of the method is, however, illusory.* The 
only differential used in the available figures is age, and this is 
not necessarily the most crucial factor. The trial judge, it is 
submitted, could not happily be content with such figures where 
the plaintiff is manifestly unattractive, physically or otherwise or, 
for example, subscribes to a religious dogma which forbids remar- 
riage. If such exceptions are to be made, where is the line to be 
drawn? Yet it is perhaps arguable that, on balance, this method 
is to be preferred to the traditional * intuitive » method. 


D. Reviewable annuity awards 


The common law is, of course, committed to a system of single 
lump sum awards which must determine the measure of damages 


5 eg., Miller v. British Road Services [1067] 1 W-L.B. 448. 

€ Street, Cay of the Law of Damages, Chap. 5. 

T See, a.g., The Report by the Government Actuary on the First Quingnennial 
Actuarial Bares to March 81, ae H.C. Papers (1954-85) Vol. VI, p. 187. 
Ci’ed by Street, op. oit., at p. 128 

3 Gee also the comments of Lord Denning M. R. and Winn L.J. in Watson V. 
Powles [1968] 1 Q.B. 596. 
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once for all. Of late it has been much mooted (and the matter 
is now before the Law Commissioners °) whether a system of review- 
able annuity awards should be adopted. Without entering into a 
discussion of the controversy, it is of interest to consider the 
extent to which this system would solve the present problem. 
Article 844 of the German Civil Code provides an interesting 
possibility : 
ei ee ee E 
legal obligation to E al peor . the wrongdoer 
must compensate the party by od yment of a money 
annuity in so far as the deceased y the paym been bound to 
furnish maintenance during the probable duration of his life.” 


This notion of substitutmg the defendant for the decedent, com- 
bined with the possibility of subsequent adjustment by a tribunal,*° 
on the application of either of the parties in the light of changed 
circumstances is, it is submitted, the best solution to the problem 
of the ‘* remarrifgeable widow.’’ One objection that has been 
made to this scheme is of peculiar significance in the present con- 
text: the argument that this would encourage a widow “ to live in 
sin ’? and thus escape the reduction of her award. It is, however, 
not beyond the capacity of the courts to deal adequately with this 
situation. In France, where a similar system operates, the court 
takes account of the fact that the widow is living in “ a state of 
concubinage ” and modifies the award accordingly.*! If the admini- 
strative revolution necessary to accomplish this solution should 
prove too much for the fortitude of the law reformers, then it 
seems that the problem of the ‘‘ remarriageable widow ”? will 
continue to haunt us. 
A. I. Ocus. 


SPECIFIC PERFORMANCE OF ForEIGn Money OBLIGATIONS? 


THe recent devaluation of sterling will bring to the forefront the 
rule of English law according to which an amount of foreign 
currency claimed in English proceedings must be converted into 
sterling at the rate of exchange prevailing on the day when it 
became payable. This ‘* breach-date-rule,’’ established by two 
decisions of the House of Lords? means, for instance, that, if 
A in New York was on September 1, 1949, entitled to be paid $420 
in New York by another New York resident under a contract 
governed by New York law and finds his debtor in England, he 


* List of Official Committees concerned with the Reform of Law, June 1967, 


18 Phe Ger German Civil Law provides for the separate determinations of liability 
and damages. 

11 ø.g., Dallos 1059, 515. 
1 The Volterno [1021] 2 A.O. 545, and Re United Ratlways of Havena [1961] 
A.C. 1007. 
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now cannot normally recover more than $240, for at the date of 
breach $420 was worth £100 which now produces $240. It is 
possible that the law of New York may allow A damages for delay 
in payment and that such damages are recoverable here, but at 
present this is, for many reasons, far from certain.’ 

The principle has been justified by a variety of reasons none 
of which is compelling or even persuasive and all of which are 
curiously conceptualist in character. It also constitutes perhaps 
the most impressive illustration of a form of action ruling an 
important problem of modern commercial law from its grave, for in 
giving the leading opmion m the leading case m 1961 Viscount 
Simonds asked ‘‘ learned counsel what in old days was the form 
of action where the claim was for a foreign debt. The answer was 
found after some research. It was enlightening if not decisive ” 
[italics supplied]: it was an action tn dettnet.? Yet the rule has 
often proved iniquitous. It would, so the legal philosopher may 
speculate, perhaps never have been established if the claimant 
in the United Ratlways of Havana case had been a poor widow 
asking for $420 without interest, rather than an investor whose 
certificate of $1,000 was at one time worth only $147.50 and 
carried interest at the rate of 7} per cent. per annum.‘ The iniquity 
lies in the elementary but unheeded fact that, as a recent critic 
has put it, “on a loan of one hundred dollars the sum to be 
repaid is [or should be} one hundred dollars,’ not $60, i.e., the 
present value of £25 produced by $100 at the rate of 1949: Pro- 
fessor A. V. Levontin,’ who does well in drawing attention to the 
fact that the rule, which does not prevail on the Continent or in 
the United States of America, was considered and rejected by 
several closely reasoned decisions of the Israeli Supreme Court. It 
is an equally unjust result of the rule that in the event of a depre- 
ciation of the dollar the lender of a sum of dollars becomes entitled 
to a sum of sterlmg which produces more dollars than the amount 
af the loan: see Vionnet & Cie. v. Wills.* It cannot, however, be 
expected that Parliament will enact remedial legislation, for a 
majority of the Private International Law Committee, without 
ventilating the merits of the argument, felt in 1961 unable to 
recommend a change.” This was no doubt the reason why im later 
years the United Kingdom did not participate in the preparation 
by the Council of Europe of a convention on the subject and is 
unlikely to sign the Convention which, on December 11, 1967 was 
opened for signature and has so far been signed by Austria, France, 
Germany and Luxembourg. It is to be feared, therefore, that in 
the foreseeable future English law will retain a rule which is almost 


2 Bee Mann, The Legal A ot Ona eee 1958), pp. 87, 259. 
3 ioe United e p A of Havana, ibid. D. 
at pp. 1064, iori.” 
Tii — — at p. 819. 
eT D: 79. See also the discussion in Mann, loo. oit., p. 825 et seq. 
. 1648. 
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universally condemned and is bound to work injustice whenever 
there are fluctuations in rates of exchange. 

Recently, however, a new development has occurred which, in 
certain cases, May perhaps afford relief and which, therefore, 
justifies a return to the problem. The suggestion that this might 
in proper circumstances be solved by claiming specific performance * 
could not, it is true, derive much support from the earlier authori- 
ties. Thus, forty years ago, Romer J. (as he then was) denied that 
equity would entertain such an action, “for this among other 
sufficient reasons that damages at common law would have been 
a perfectly sufficient and adequate remedy.” ° Moreover, in Re 
United Railways of Havana, Lord Reid remarked obiter that “a 
plaintiff cannot get specific performance of a contract to pay 
dollars—it would not be right that he should.” !° And to the 
Editor of Dicey and Morris, Conflict of Laws, it “ seems that, on 
general principles, a decree of specific performance for the payment 
of foreign money will not be granted in any circumstances.’ 11 
Such reasoning cannot be readily followed, for in the case of sterling 
depreciating (a contingency which Romer J. was not contemplating) 
damages at common law cannot be an adequate remedy, and when- 
ever there is any substantial variation of the rate the idea of specific 
performance cannot be wrong. 

It is, at this point, however, that the implications of the recent 
decision of the House of Lords in Beswick v. Beswick ™ will have 
to be examined. Fortunately, that was the case of a poor widow 
who, under a contract made for her benefit by her late husband, 
claimed £5 per week without interest from the defendant for the 
business already transferred to him. So the courts showed due 
disinclination to accept such fetters as history or conceptions might 
have been thought to impose, and gave short shrift to the defen- 
dant’s argument that specific performance could not be claimed 
on the ground that the claim was for money and damages were 
an adequate remedy. As Lord Hodson put it }*: i 

“ Indeed, on this aspect of the case it seems that most of 
the appellant’s defences were down before the case reached 
your ps’ House. For example, it was argued at one 
time that the equitable remedy of specific performance of a 
contract to make a money payment was not available. This 
untenable contention was not proceeded with. Further it was 
argued that specific performance would not be granted where 
the remedy at law was adequate, and so should not be ordered. 
The remedy at law is plainly inadequate, as was pointed out 
by the Court of Appeal, as (i) only nominal damages can be 


8 Mann, loo. oit., 817. 
M e V. Loris Dreyfus d Co. (1997) 27 LLL.R. %8 at p. 208 
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recovered and (ii) in order to enforce a continuing obligation 
it may be necessary to bring a series of actions, whereas specific 
performance avoids multiplicity of action. Again, it was said 
that the courts will not make an order which cannot be 
enforced. This argument also falls by the wayside, for, plainly, 
the order can be enforced by the ordinary methods of execu- 
tion ” (see R.S.C., O. 45, r. 1, and O. 45, r. 9). 


Beswick’s case is of great importance to the whole problem of 
the structure of monetary obligations, for it adds much weight to 
Atkin L.J.’s dictum in Soctété des Hétels Le Touquet v. Cum- 
mings t that ‘‘ nominal damages in respect of the non-payment of 
a debt are a fond thing vainly invented, ‘ a mere peg on which to 
hang costs,’ per Maule J. in Beaumont v. Greathead (1846) 2 C.B. 
494, 5(0.’? In the realm of monetary obligations there is very little 
left of the distinction between debt, damages and specific per- 
formance. Although the normal type of case in which a defendant 
owes a sum of foreign money is, technically, distinguishable from 
Beswick’s case where the money was due to a third party under 
a continuing obligation, this is, or should be, of ttle moment, for 
what matters is the justice and adequacy of the remedy. Suppose 
the purchaser of Mr. Beswick’s business had promised to pay to 
the widow, not £5, but $20 per week, specific performance would, 
it is believed, not have been refused; and had the purchaser 
promised to pay the price by a single payment of $5,000 there 
would be no legitimate reason for withholding specifie performance. 
If it is accepted that a creditor of $420 is entitled to and should 
receive $420, not $240, then, in the light of Beswick’s case, equity 
should not refuse its aid. This is particularly so if it is appreciated 
that at the present stage of legal development there is no justifica- 
tion at all for retaining all the verbiege which has grown around 
equitable remedies and their discretionary character. Why, in the 
name of rational Jaw, should a judge not award to the plaintiff 
what he has contracted to receive, what he is, therefore, entitled to 
and what the defendant has failed to pay? Why should con- 
ceptions, words, history continue to have precedence over the 
demands of justice? 
F. A. Mans. 


14 [1929] 1 K.B. 451 at p. 464. 
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LAWYERS AND THE Counts. By BRIAN Apet-SmarH and Rosrrr 
STEVENS. [London: Heinemann. 1967. xiv and 504 pp. 
(with index). 68s. net.] 


Im this important volume the authors set out to provide a history of the 
movement for the reform of the administration of justice in England over the 
last two hundred years which, from the point of view of the present generation 
of lawyers, and indeed of the citixens of today, is the really relevant period. 
As they say, it is “history which leads up to and emphasises the present 
problems” with which they are primarily concerned. The particular arees of 
this subject with which they concern themselves are, as their title makes clear, 
the courts system in which justice is, or should be, administered, and the legal 
profession, that is the people whose Job it is to do the administering. The 
book in fect becomes an account of the development of the system over the 
period in question, though this is always tested, as it were, against a reformist 
standard. 


Within this field they discuss not only the courts proper, but other 
“Judicial bodies” such as arbitration tribunals, and not only professional 
lawyers, including the Judges, but also their clerks, an element in the system 
the importance of which is almost always overlooked and on which in fact 
they say but little, and what they describe as “advisory services provided by 
now-lewyers” such es accountants. On the personal side, close attention is 
devoted, and properly, to the subject of legal education: indeed, apart from 
Professor Gower’s well-known lecture, this is perhaps the best survey of the 
subject. 

The book is obviously important; arguably the most important book on 
legal administration which has appeared in the present century. Its impor- 
tance lles not so much in its content, which is often open to criticism, as in 
the wide horizon which it opens to view and in fts method of approach, 
which is one of social evaluation by which it establishes its standards of 
judgment. It is both a sociological and a legal study of its subject-matter, 
the sociological aspects receiving the greater attention; and as such it is 
certainly tbe most ambitious and important which has so far appeared in this 
country. At the same time it hardly makes adequate acknowledgment of the 
pioneering work of the few others who have opened furrows in this field, 
such as Professor R. M. Jackson, whose Machinery of Justices in Haugland 
discusses many of the matters elaborated in this volume, and in a similar vein. 

The book ought to be compulsory reading for every lawyer, though the 
result would not be to convert all of them into law reformers—and it is 
reform which the authors frankly admit thet they are after—because there 
is a certain amount of overstatement, a tendency to overlook a good deal of 
what, in a conservative profession like the law, must be regarded as sub- 
stantlal progress, and even an intolerance which I can well tmagine will offend 
many lawyers of the older school who, with a more intimate knowledge of the 
working of the system, will regard many of the estimates which they find in 
this work as superficial. This is a pity because the merits of the book far 
outwelgh its defects. 
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outlook and no attempt is made to disguise the angle from which the book 
is written. The weakness which I have mentioned is a rather obvious lack of 
close acquaintance with the working of the system which they criticlse—it 
is, I think, not without significance that the list of lawyers whom they thank 
for assistance in thelr Preface is composed almost entirely of academic as 
opposed to practising lawyers. It is, of course, true that you can only see 
a wood from the outside, but good forestry does need an intimate knowledge 
of the interior growth, particularly if it is of a jungle character. 

In their interesting Preface, which in tteelf provides enough material for 
an essay, the authors point out how small is the work which has been done 
on thelr subject in the era under discussion, and contrast this with the 
gbundance of research monographs which have appeared in the U.S.A. Their 
resources were limited and this no doubt explains why they have contented 
themselves so largely with the official material such as blue books, parliamen- 
tary reports, ef al. These sources are, of course, quite inadequate: they 
scldom Jay bare the hidden springs of action which as the authors themselves 
note ìn their Prologue are more important in this country of “politcal and 
social pressures” than anywhere else. 

Almost all new developments in Engiand begin with small pressure groups, 
usually of idealists—during the last twelre months we have witnessed two 
typical successes of this kind, the Sexual Offences Act and’ the Abortion Act. 
It has been much the same in the area with which this work is concerned. 
To take one example, much is said and sald properly, effectively and critically, 
on the subject of Legal Aid—incidentally, we find in the Index, which is much 
the least adequate part of the volume, the entry “fallure of present scheme 
463-4”: turning to page 468 we find the sentence “Jeft to rum the scheme 
itself, it (i.s the legal profession) provided an important service well”! 
The present scheme, “ failure” or not, originated in the selfless work of many 
lawyers over many years working in small groups as “poor men’s lawyers” 
or through organised societies such as the Bentham Society for Poor Litigants, 
and later on the organisational side by associations of progressive lawyers 
such ag the Haldane Society, In which the present reforming Lord Chancellor, 
Lord Gardiner, graduated as a law reformer. The part of the iceberg which 
is above the surface is described with topographical accuracy at a number 
of points in the book: as for the rest we are told (p. 188) that * by the turn 
of the century a few voluntary bodies had developed to give legal advice to 
poor persons,” a morsel of information which ls filled ont on a later page 
with some materia] about poor men’s lawyer centres which increased notably 
in importance during the early years of the present century, and certainly 
provided one of the growing points from which the branches of today’s robust 
tree developed. 

There is so much meet in this book that it is with regret that I must 
decide to report on a few mouthfuls only, but turning to the detailed discus 
sion we find that it is divided into three parts. Part I, efter a thumbnail 
sketch of the development of the system from the earliest times down to 1750, 
treats of the following 125 years in rather more detail. Two out of the 
three chapters !n this Part are beaded the Age of Reform, a title taken, of 
course, fram Holdsworth. The first half of this perlod was, I belicve, a time 
of preparation for the reforms which were held up by the long perlod of 
war and near war, 1780-1815; it is wrong to describe these years as “barren.” 
The creative work of Lord Mansfield in commercial law which is referred to 
appreciauvely (p. 18) undoubtedly bore fine fruit, and he was far from being 
the only outstanding reformer of this period 

The Age of Reform is only shortly dealt with but understandably sa, in 
view of the volumes added to Holdsworth’s history in recent years. Much 
attention 1s naturally given to that great Benthamite innovation, the county 
court: the critical! reaction of a large part of the legal profeasion is effec- 
tively brought out, but tt is fair to say that there has probably been no 
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reform, however long overdue, which has not been opposed in some quarters. 
I should have liked to see warmer tributes pald to the great men to whose 
energy and enthusiasm the reforms of this period were so largely due. 
Brougham, it is true, receives his due mede of praise, but Westbury is only 
twice mentioned in the Index!: on ome of these pages, when an unknowledg- 
able reader might fail to connect him with Sir Richard Bethel, the impresston 
is given that he was opposed to the Divorce Bill, which, without him, would 
hardly have gone through at that time. One of Westbury’s major contribu- 
Hons to law reform was the part he played in the reorganisation of legal 
education, a subject which naturally figures prominently in this volume—there 
is only a footnote reference to this, and it lg not one to which the Index 
refers. Indeed, no one could possibly gather from this book the dominating 
part which Westbury played in the mid-Victorlan movement for legal reform. 

Part II, 1875—1889, Is entitled the Era of Stagnation. This title is under- 
standable on a cursory view, but will not stand up to examination, as a 
description of the whole period. After all, it was into the twentieth century 
before the Judges and the profession as a whole had settled down to working 
the revolutionary echlevement of the Judicature Act 1878, and had begun to 
find their way about among the Rules of the Supreme Court, surely a produc- 
tion of which Justinian might have been proud—ncldentally no real attempt 
is made here to evaluate the impact of these events upon the administration 
of justice. 

Not so much progress was made in the earlier part of the twentieth 
century, though a period which saw a complete reorganisation of the land law 
and a useful reform in connection with the selection of justices of the peace 
can hardly be called stagnant. The 1080s witnessed the setting up of 
the Law Revision Committee and many useful reforms of the substantive 
law and some quite radical innovations in procedure, such as the virtual 
discontinuance of juries over a wide range of civil litigation, were effected 
during this era. 

There was, howerer, undoubtedly a feeling during the inter-war years thet 
society was developing more rapidly than tts legel institutions. Such organisa- 
tions as the Haldane Club, a society of Labour Party lawyers, mentioned here 
only in connection with legal ald in 1942, came nto existence in the late 1920s. 
Its influence and that of the Soclety of Labour Lawyers which developed out 
of it, and later of the Inns of Court Conservative Association have undoubt- 
edly been of great importance in the reform movement—the volumes Low 
Reform and Law Reform Now, which attracted much attention and have pro- 
vided something of a blue print for the legal programme of the present 
Government were ihe work of the first two of these organisations. Not 
enough attention is given in this book to formative processes of this kind. 
There is a similar failure to put the work of the Soctety of Public Teachers 
of Law into full perspective in the sections on legal education to which I 
have already drawn attention. 

Another example would be the Ministry of Justice. One would have 

this important project to figure largely in the pages of this work 
It dates back indeed to Brougham and from time to Ume received influential 
support right down to the Hme when it was superseded quite late in the 
day by the more flexible and less ambitious scheme for a Law Commisaion. 
Its only appearance in this book is In connection with the support which tt 
received from the important Haldane Committee on the Machinery of Govern- 
ment. There is confusion in the text at this point which is reflected in the 
index, which under “campaign for” refers us to page 106, at which page 
we are told that the campaign for a Ministry of Justice collapsed at the end 


1 I attempted to indicata very shortly at (1 98 M.L.B. 675 something of the 
— played by Westbury, Cranworth and Herschel] in the Victorian reforms. 
last two do not figure in the Inder at all, but these are just others of its 

too numerous failures: they are hardly mentioned in the text. 
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of the First World War, end to page 181 under “scheme revived” though 
on that page we find the reference to the Haldane Committee which in fact 
reported at the end of the war, so that the collapse and revival would appear 
to be concurrent, though when the scheme first came to life we are not told. 
This is really a quite inadequate treatment of an important movement 

Actually the proposal remained very much alive during the inter-war years 
when St was the subject-matter of a joint pamphlet by the Fabian and 
Haldane Societies, and it was strongly pressed in The Reform of the Law 
(1951), a volume prepared by the Haldane Society and sponsored by the 
Lebour Lawyers: the opening sentence of the Preface to this volume reads 
“the central proposal of this book is the establishment of a Ministry of 
Justice.” Even now there are those who hold that after the driving force of 
Lord Gardiner is removed a Department of Justice will be needed íf the 
reform movement is not to fall back into its old happy-go-lucky condition. 

An important aspect of court work, some would say the most important 
of all, since it is the court of which the ordinary citizen ls most likely to have 
practical experience, is thet for which the lay magistrates are reaponalble. 
No clear picture of this emerges from this study which is a little strange, 
as the authors are clearly awere of its importance. 

During the 1930s, the magistracy was under very heavy fire not only from 
progressive organisations but in the general Press: it was no doubt the 
fact that large numbers of the better-off kind of citizen, in the shape of 
motorists, were appearing for the first time as defendants in thelr courts. 
This was focused by an excellent pamphlet, Haghsh Justice (1982) by 
“Solicitor,” and there can be no doubt that the remarkable improvement in 
the work of these courts during the years since the last war derives from 
this agitation. One can pick up a certain amount of this from the text but 
the sociological impact is more sensitively described by Professor Jackson 
in his Machinery of Justice. Even in the Epilogue, where a survey of the 
whole position in respect of lawyers and the courts is made, no real effort 
is made to evaluate the magistracy and its work at the present time, which 
is one of real liveliness in the administration of criminal justice. 

Looking over what I have written I see that a great deal of it is highly 
critical. It is natural that in a pioneering study of this kind there should 
be many deficiencies, and ft is the duty of a reviewer to point out what 
appear to him to be the worst of these. I hope that the readers of this notice 
will not forget what I have said in my earlier paragraphs, and be deterred 
by my later criticisms, from a study of what by any standards is an 
important work. 

They will find in tt a great deal that is original, and even more that 
is thought-provoking. New areas of sociological-legal history are opened up 
in an interesting manner, and others are glanced at, which will provide ample 
opportunities of future research. 

I was, for example, impressed by the story of demarcation difficulttes not 
only within the profession but between lawyers and other professional and 
businessmen throughout the period with which the book is concerned. I 
had hardly realised how late it was that solicitors had established their 
monopoly hold on conveyancing, though there were in my early days at the 
bar still elderly colleagues with the entry “special conveyancer” in the Law 
Last. On the whole it may be said that the solicitors have eaten into the 
barristers both in professional work and social position over the period of 
the book which no doubt explains whey they have largely lost interest in 
a fusion.” 

On the other hand, while successfully fighting off the bankers on con- 
veyancing, the solicitors have lost to them on much advisory work, particularly 
on investing, and still more to accountants and even law stationers, who have 
to a substantial extent ousted them from company formation and much other 
legal work in connection with companies. At the same time a lively skirmish 
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has been going on with house agents. This is a subject to which inadequate 
attention has so far been given, which is strange considering how much the 
spot-light of history has been turned on to demarcation in connection with 
the trade unions. 

There are a number of very strange errors of fact in this book which 
will no doubt be corrected in the next edition. Thus it is unexpected to 
find that Professor Stevens, who is known to be an admirer of Lord Reid's 
Judicial work, is under the impression that he retired in 1964. And Lord 
Citrine will be surprised to find thet he bas written a book on Trade Union 
Law! 

C. 


SociaL Diwenaions or Law anD Justice. By JULIUS STONE, LL.M., 
B.J.D., BeAsy D.C-L.3; Challis Professor of Jurisprudence and 
International Law m the University of Sydney. [London: 
Stevens & Sons Ltd. 1966. xxxv, 798 pp. and 185 pp. tables 
and indices. £5 5s.] 


Tais volume forms the final pert of the trilogy which constitute Professor 
Stone’s magnum opus. Legal System and Lawyer? Reasondags (1964) and 
Human Law and Human Justice (1965) were reviewed in these pages in 
Volume 29 at pp. 214-216 and 577-579. In all they form a completely revised 
and substantially enlarged edition of his Province and Function of Law (1946). 
The scale of this trilogy is by modern English standards immense; the text 
runs to nearly 1,500 pages, and the footnotes to each on the average contain 
more lines than the text and are loaded with references and cross-references. 
In the work as a whole the author's grand design is “to explore the whole 
range of Western thinking on the nature, province and function of law” and 
“to capture and preserve, so far as one mind can, the continuity in the streams 
of thought on these matters into the present day.” It has been a Herculean 
labour, pursued with prodigious Industry (and, so one is led to suppose from 
the acknowledgements, with a local industry in Sydney) for at least twenty 
years, with conspicuous success. All scholars within the field or on the 
frontiers of Law must remain In the author’s debt for the rest of this century. 

In this volume the learned author sets out “to state in orderly fashion the 
contexts and range of tasks confronting modern democratic governments in 
using law as an instrument of social control, and as a means towards justice,” 
inter aka. The range of the discussion is so wide, the tables of contents so long 
and so elaborate, and the reading time of most of the readers of this Journal 
so short, that it would seem to be most helpful to summarise the main topics, 
so that the potential reader can fasten on to the chapters which have immediate 
appeal to him. There is much gold in these mountains of words. 

In Chapter 1 social scientists’ theories are treated historically and critically 
and on the whole with a lawyers common sense. Though more heavily commit- 
ted than most jurists to the lalson between Law and Sociology, Professor 
Stone remains non-committal on the question whether there is a separate 
Social Science called Law, urging rather the importance of carving out and 
mainteining channels of communication between Law and the new learning to 
be derived from the social sciences, and advocating more “law-centres,” where 
lawyers, academic and practising, and specialists in the social sciences can 
collaborate at research level. In Chapter 2 Savigny’s notions on the omnipo- 
tence of customary law and the links between a system of law and a nation’s 
Spirit are re-examined and exploded in the context of states like modern India 
and with reference to the new Europe. In Chapter 8, after rehearsing the 
contributions of historical jurispudence since Maine, Stone offers his own 
series of “ strata” of social evolution: (a) kin-organised societies, (b) emerging 
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political societies, (c) societies on the rise of commerce, (d) expanding indus- 
trial societies, (e) complex economically-organised societies, and, tentatively, 
(f) the emerging supra-national societies. 

Chapters 4-6 contain a rich vein of gold. In the first the author re-affirms 
his debt to Roscoe Pound and re-defines Pound's theory of Law, as a mechas- 
nism for securing interests operating in a particular society, and re-elaborates 
Pounds theory of Social Justice as the process of harmonising these interests. 
He only departs from his master’s original theory in discounting his “ Jural 
postulates ” and in discarding his third category of public interests. Otherwise 
he reproduces and expands the scheme of interests which Pound found to be 
operative in the U.S.A. in the 1950's, es summarised in his Jwrispudence (1959) 
Volume IJI. Chapter 5 then comprises a catalogue of a dowen Individual 
Interests and Chapter 6 of a score of Social Interests, which Stone “finds” 
to be operative in “ Western Democracies” in this decade. Under each head 
of interest there is a critical examination of de facto claims in thelr social 
context, of the relevant policies, legislation and case-law. The subtle interplay 
of the various competing interests in certain political and family relations 
problems is fully worked out: ¢.g., freedom of speech, and divorce. Only the 
frame of reference which Stone has adopted is so wide as to make his applica- 
tion of Pound’s theory unfaithful to the original. Stone purports to identify 
the interests current in Western Europe, North America and Australasia 
(although 95 per cent. of his examples are drawn from the U.K. and the 
USA.). But it is certainly not proven and wide open to doubt whether the 
citizens of Durham and Detrott, Boston and Bonn, Strasbourg and Sydney, 
make the same claims and cherish the same aspirations in this decade. “Even 
a scheme [of interests] initially well-based on empirical observation may fall 
into... vice, if we too intranslgently transpose it lightheartedly to other 
societies”: ipse dinlt, at p. 177. The variety of socio-legal problems arising 
from men banding together in associations, particularly trade-unions in the 
U.K. are analysed in terms of interests, in a most illuminating discussion in 
Chapter 7. The problems of how to control monopolies and restrictive 
practices, in the U.K. and the U.S.A., are examined at length, if diffusely after 
tbe manner of economists, in Chapter 8. 

The schools of thought which would deny to Law a place as an independent 
science, within the sphere of Sociology, from Comte to modern institutionalimn, 
are the subject-matter of Chapters 9-11, and their essential fallacy laboriously 
exposed. The following chapter, entitled “ Law and Soclo-Kthical Conviction,” 
should stimulate any common lawyer who is prepared to concede the possibility 
that new springs of knowledge relevant to Law may be tapped. It contains an 
exposition of the new science of Social Psychology, its exponents, its concepts, 
its tentative findings and their relevance to positive morality and hence to 
posttive law. In Chapter 18, under the rubric “Law and Power,” the learned 
author gives a highly sophisticated analysis of power in social, including politi- 
cal, relations, and presents a fresh interpretation of concepts like “the rule of 
law.” Students of the judicial process in common law countries, who will skip 
the prolegomena to Chapter 14, and cut in at §5 and read on to §18, will find 
there many ecute insights into this process and not a few fertile suggestions. 
They will be relieved to read, in $14, that we need not co-opt computers or their 
managers to the Bench, as these machines are unable to cope with values and 
are thus inimical with the administration of justice! In the final chapter, 
entitled “ Law and Social Control,” Professor Stone treats of the various forms 
of controlling societies, the obvious and the subtle, their efficacy and thelr 
Hmits, and maintains that—within maxima and minima—Law is indispensebly 
one of them. Its essential role is to secure, in particular societies, their own 
hard-won “enclaves of justice.” 

The appended indices, of authors, bibliography, and of subject-matter, run- 
ning themselves to over 100 pages, will probably be the starting points for 
most readers. 
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What positions in legal philosophy does Stone finally stand upon? In this 
volume his main concern has been to exhibit the many juristic problems which 
traditional furistic and modern sociological thinking have exposed, and to set 
out the many answers given by jurists over the last two centuries and by the 
new species of social scientists. Through it all there runs a vein of personal 
criticism, often hyper-criticiam, disclosing personal positions, albeit each is 
immediately hedged thickly with many qualifications, By and large Stone 
remains a disciple of Roscoe Pound, giving pride of place in his analyses of 
legal problems to the human interests currently involved, and on questions of 
Justice favouring solutions which strike a belance between the competing 
interests while allowing for socio-ethical opinion operative in that society. 
Stone’s “enclaves of justice” do not differ essentially from Pound's “ jural 
postulates.” Only where Pound retained a distinctively lawyer’s approach to 
legal problems and pursued a consistent argument throughout his magnum 
opus (Jurispudence, 5 Volumes, 1959) Stone has explored more deeply into the 
still controversial and confused areas of the relevant social sciences. 

The ponderous style in which this work is written, the author's preference 
for the polysyllabic word and the involved sentence, his use of the first person 
plural, the use of the adjective “lamented” before the names of half the 
modern jurists, may, but should not, deter English readers. In this volume at 
one point, humourlessly, the author dares to castigate an American sociologist 
for his “involuted and esoteric language |” Yet in this trilogy the author's 
meanings are plainer to one who is willing to try to understand him than in 
his earlier Province and Function of Law. After all, Bentham is not easy to 
reac. Further, on formal matters, it is fair to record that, compared with the 
earlier work, the type in these volumes is much kinder to the eye and the proof- 
reading and correcting has been well done. 

This volume summarises an enormous range of juristic thought, taking in 
the contributions of Hterally hundreds of writers, across the world in this 
century and back several centuries in Europeen philosophy. For this reason 
it is not to be commended in its entirety, even with its two companion 
volumes, ag the basic books for an undergraduate course in Jurisprudence. 
Your reviewer holds firmly to the view that undergraduates should come to 
grips with Juristic problems by reading clean through the original argument 
of a few of the masters, 6.9, Pound. An occasional reference to the relevant 
chapter tn Stone will help to stir the critical faculty. But this is to speak of 
university syllabi, not to detract from the work Professor Stone set out to 
write and which he has splendidly accomplished, with a high degree of scholar- 
ship. This volume is an orderly and intelligent reappraisal of the accumulated 
learning in the spheres of Law and the Social Sciences as they stand in the 
midst of the twentleth century. Professor Stone is indeed the doyen of the 
school of encyclopaedic jurists. 

F. E. Downiox. 


Tar Leca Errrcrs or War. Fourth Edition. By Lorn McNam 
and A. D. Warrs. [Cambridge University Press. 1966. xlix 
and 469 pp. £7 7s.] 


THe developments tn the world scene since the third edition of this familiar 
work was published in 1948, and the large jurisprudence which has appeared, 
or has been reported since then, have involved considerable changes in and 
additions to the fabric of the book. This is particularly true of the treatment 
of belligerent occupation. The first chapter deals with the considerable impact 
of the United Nations Charter and the occurrence of conflicts involving forces 
acting under the authority of organs of the United Nations. However, the 
book remains an account of English law as affected by the external relation 
of the United Kingdom es a belligerent or neutral. The subject calls for 
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extensive use of the sources of internal law and of state practice and extends, 
inter alia, to the law of nationality, the procedural status of alien enemies 
and even private international law (marriage In territory under belligerent 
occupation). A vast foreign jurisprudence is drawn on in the account of 
belligerent occupation. The overall presentation combines elegance and 
clarity. Inevitably it is the first, quite brief, section on international lew 
generally in relation to war and armed conflict which contains matters of 
large controversy. Thus the authors (at p. 9) take the view, which some 
others find difficult to accept that “if parties to a conflict have characterized 
it as a state of war, third states are bound thereby to the extent that they 
become neutrals and their relationship with the belligerents involves the 
rights and obligations of neutrality.” This approach seems to have the same 
flaw as claims to freedom in, say, the fixing of maritime boundaries or the 
imposition of nationality; and it is not sustained in practice. This is par- 
ticularly evident in relation to unilateral claims that war has not or has 
been terminated. The authors do not accept that there is an intermediate 
status between peace and war, a view which the reviewer respectfully shares. 
However, particularly in municipal law contexts, non-acceptance of a third 
status is not to be regarded as incompatible with a certain functionalism in 
approaching the definition of “war” or “armed conflict”; and yet the 
authors seem to adopt a monolithic concept of war, or at least assume that 
such a concept is available as an aid to categorisation. Incidentally in the 
same general section there is an unfortunate readiness to justify the United 
States quarantine of Cuba in 1962 passively, by neutral citation as “ prac- 
tice” and actively, by reference to clatms to jurisdiction for purposes of 
medical quarantine. It was, of course, a selective blockade and nonetheless 
a blockade because only certain cargoes were aimed at 


Lix Browwiie. 


VIENNA CONVENTION ON CONSULAR ReLaTions. By Luxe T. Lee. 
[Leyden: A. W. Sijthoff. Rule of Law Press: Durham, N.C. 
1966. 815 pp. (Appendices and Index). No price stated. | 


Lx 1961 Dr. Lee published his original study of Oonsular Law and Practice. 
The present volume is substantially a different book but will take its place 
es the definitive work on consular law at least in English Its substance is 
a systematic treatment of the Vienna Convention against the background of 
the preparatory work and other relevant legal materials. Appendices contain 
a list of recent consular treaties, the Draft Articles adopted in 1961 by the 
International Law Commission, the Final Act of the Vienna Conference of 
1968, the Vienna Convention on Diplomatic Relations, the Draft European 
Convention on Consular Functions and Optional Protocol and the U.S.- 
Soviet Consular Convention of 1964. The text places the textual problems 
in historical perspective and is well documented. Unfortunately no biblio- 
graphy is provided. The study is a timely reminder of the constructive role 
that consular conventions can play in the relations of states and, as Dr. Lee 
polnts out, the conclusion of the Vienna Convention has helped to promote 
bilateral conventions and to reduce uncertainty in the applicable principles. 
However, he is properly critical of deficiencles in the Vienna Convention, for 
example, its omission to take into account issues of dual nationality. The 
book is obviously a very useful addition to the literature. However, it may 
be that Dr. Lee has not explored certain implications of the modern role 
of the consu) fully enough: thus the consular role in the protection of 
nationals may have important effects on the status of the consul before the 
courts of the recelving state (see the cogent study by Dr. Parry, in Cambridge 
Hesays in International Law, p. 122 at pp. 158-154). 
law Browx iz. 
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INTERNATIONAL Law oF THE Sea. Sixth Edition. By C. Joun 
CorowBos. [London: Longmans. 1967. xvii and 886 pp. 
126s. net. | 


Tae publishing history of Colombos is the success story of the dominant 
monograph on its subject in English, and probably in any language, which has 
maintained a good tempo of new editions since its appearance in 1948 The 
success is no doubt partly due to the existence of a need for such a book 
but it is also explicable by the virtue which the book has of presenting a 
large quantity of information in good order and in a clear style. If one 
were to hold a class on the uses and utility of international law a copy of 
Oolombos would serve as an exhibit. The forepapers of the book inform the 
reader that it has appeared in six foreign language editions, two of which 
were published in Moscow and Peking. Portuguese, Greek and Rumanian 
editions are in course of publication. It must be the case that the book 
is used for practical purposes by maritime services and not merely as a 
research or teaching ald in universities. The currency of the book is in a 
way rather surprising, since Dr. Colombos expresses the hope in his preface 
thet the translations may contribute to making better known “the Anglo- 
American conception of international maritime law on which this book is 
mainly based.” 

The sixth edition is significantly larger than the lest and new material 
appears on many topics including the Channel Tunnel, pirate radios, the 
European Fisheries Convention and recent developments in British practice. 
For all its vitality the book remains idiosyncratic and out of date in certain 
significant respects. Thus the territorial sea is still described as a special 
right of jurisdiction, and the rubric concerned with the territorial sea shelters 
various matters which really concern the contiguous sone. On the breadth of 
the territorial sea the author fails to get the pulse of the practice and the 
information given is very out of date. At certein points no real analysis 
is offered. Defence zones are catalogued but not related to the general law: 
moreover, he seems insensitive to these whilst anxious about matters relating 
to the territorial sea. The treatment of bays and other topics requires more 
reference to the issue of historic title. Curiously, the section on nationality 
of ships makes no reference to the High Seas Convention provision, or the 
Nottebohm and IMOO decisions, although these items are brought in else- 
where. In this and certain other instances the arrangement could be improved. 
The examination of forcible measures short of war is distinctly old fashioned 
and here and elsewhere the United Nations Charter is treated as an appendix 
and its effects on the law are not given fall recognition. Modern develop- 
ments are given a rather piecemeal treatment in Chapter XXII and should 
perhaps be better integrated in the main body of the work. The reviewer, 
of course, after the fashion of reviewers, has not listed the numerous areas 
of the text of nearly 900 pages on which he would not care to offer adverse 
comment. The text as a whole is readable and nearly always very much to 
the point. 


law Browyr. 


Das RECET DER INTERNATIONALEN ORGANISATIONEN. By Ianaz 
SrmM.t-HouENVELDERN. Cologne: Carl Heymanns Verlag. 
1967. xxxii and 824 pp. DM.19.80.] 


THis is a companion volume to the learned author’s little textbook on Public 
International Law which was shortly reviewed at (1966) 29 M.L.R. B51. It is 
of very considerable value for every public international lawyer, for the 
literature on international organisations, while very large, is mainly descrip- 
tive in character. No such complaint can, happily, be levelled against 
Professor Seldi-Hohenveldern’s book. Most, though not all, description is 
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banished to the fifty pages of the Annex. The book itself is divided into 
two parts. The first part, which is the more interesting because it deals 
with serious legal problems, is headed “Foundations” and discusses such 
questions as legal personality, the creation of international organisations, 
membership, relationship with non-member states and with other international 
organisations. The second part is devoted to problems of structure and 
organisation. Throughout an extensive bibliography is supplied. 

Professor Seidl-Hohenveldern calls his work a short textbook, but it is 
much more. In the present state of legal development ft is a very useful 
monograph. It has the great advantage that it faces, and answers, a large 
number of legal questions which many have chosen to ignore. The author’s 
answers may not always meet with universal approval, but in view of the 
almost complete lack of judicial guidance end the small number of analytical 
investigations this is no cause for criticism. 

F. A. Magner. 


DEUTSCHES FAMILIENRECHT. By the late Dk. HEINRICH LEHMANN. 
Fourth edition by Dz. Dirrez Hmwarcn, Professor of the Uni- 
versity of Marburg. [Berlin: Walter de Gruyter and Co. 1967. 
885 and x pp.] 


Tre first edition of this students’ commentary appeared in 1925; since the 
third was published in 1900 changes in German family law have included the 
Family Law Amendment Law of August 1961. A new edition was therefore 
required. 

Nevertheless, the standpoint of the book has not been changed; it is 
indeed an example in depth of Schopenheuer’s dictum (quoted in the fore- 
word to the first edition) that a point of view forms the kernel of all true 
knowledge. The individual view is pervasive in this book, and is diametrically 
opposed to that advanced by Dr. Leach in the last series of Reith lectures. 
In the author’s view, it is the family that stands between the individuel and 
the state; the state is bound to sustain the family which was in existence first 
and was the source of the community of the state. Family ties, as natural ties, 
have thelr own system of order, received from nature, religion and morals. 
Legislation in this field is therefore not lightly to be Invoked, and can do no 
more than ensure an ethical minimum in the law; the best results can flow 
only from free consent of individuals. 

Not unexpectedly, the author shows his distaste for the equal rights pro- 
visions of the Basic Law of 1949, the Equal Rights Lew of 1957, and the 
decision of the Federal Constitutional Court that these invalidated other 
provisions by which, If mother and father could not agree about arrangements 
for the children, the father should decide. 

These are not majority opinions today, and the fact that they are so 
unusual, and are here authoritatively advanced, makes these subjective opinions 
much easier to spot than others with which the reader might have more 
sympathy. The law itself is accurately and succinctly stated. 


O. M. Srows. 


Fux Censors aND THE Law. By NevuaLe Marcu Hunnes. 
[London: Allen & Unwin. 1967 895 pp. and Appendices. 
68s. net. ] 

Movies, CENSORSHIP AND THE Law. By Ika H. Carwen. - 
don: Cresset Press; U.S.A.: University of Michigan Press. 
1966. 260 pp. and Appendices. 50s. net.] 


To have for review two books on film censorship and the law is a pleasant 
surprise. They have much in common; both are of the PhD. type and based 
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on painstaking original research. Both suffer from the defects which all 
law books published by non-law publishers seem to have: inadequate legal 
citations and an out-of-date quality. The English book by Hunnings is in 
every way greatly superior to the American by Carmen. Both have surprising 
gaps. Although Oarmen is confined to the American scene, he has nothing 
to say about censorship by pressure groups or about the workings of the 
Production Code Administration; he discusses no censorship other than sex 
censorship. Husnings omits the question of film censorahip for children for 
the curious reason that freedom of speech is a meaningless concept for 
children. I should have thought that the child cinemagoer was at the heart 
of any discussion on film censorship. The text of Humnings appears to have 
been written by 1964; the Preface consists of a summary of subsequent 
recent developments. Ocrmen is greatly out of date; many leading cases 
and developments occurring well before publication are not dealt with. 

Hunnings gives us a 150-page highly interesting survey of English censor- 
ship, which is much better than anything previously done. He follows that 
with good summaries of censorship in U.S.A, Indila, Canada, Australfa, 
Denmark, France and Russia. There are very full appendices. Carmen is 
in a much smaller compass; tts merit is in a detailed analysis of all the 
Supreme Court decisions which is refreshingly free from sycophancy. Yet 
most readers will find In Hunnings all that they need to know about the 
American scene, and a great deal more as well. 

Hazey Sreeerr. 


Ter CALIFORNIAN OATH Controversy. By Davm P. Garpnen. 
AE Cambridge University Preas; U.S.A.: University of 
ifornia Press. 1967. 255 pp. and Appendices. 52s. net. ] 


Ture is an account of the dispute at the University of California from 1949 
to 1952 between the Regents and Faculty members about whether the latter 
should have to sign a new form of loyalty oath. This contest in the days of 
Senator McCarthy was apparently sparked off by the University's refusal 
to allow Harold Laski to lecture on the Berkeley campus. 

The author tells us on the first page that this was a power struggle, a 
series of personal encounters between proud and influential men. Those 
who are thereby led to expect something on the lines of C. P. Snow's The 
Masters will be disappointed. He has had access to the offictal files and much 
private correspondence, and is content to give a dull factual account, often 
verbatim, of the minutes of meetings and of correspondence between the parties 
concerned. One never feels involved in the struggle and, even worse, scarcely 
cares about the outcome, which was inconclusive. The book is about as 
gripping as reading twenty-year-old minutes of faculty meetings at an 
Bogiish university. If you enjoy this book yon are either a vice-chancellor 
or should now start to groom yourself for that affice. 

Harry Sraxer. 


Aw INTRODUCTION TO THE Law or Torrs. By JOM C. Fupane. 
[London: Clarendon Press: Oxford University Press. 1967. 
226 pp. 25s. net. | 


Prortsson Fixemrea was the ideal choice to write the book on Torts in the 
Clarendon Law Series. He has put to good use his unrivalled knowledge of 
the law of torts throughout the common law world. He has struck exactly 
the right blend of history, existing English law, law in other countries end 
analysis of the sociological and economic background. It is the ideal book 
for a law student to read immediately after he has completed his first 
survey of torts: it should enable him to sit back and separate principles 
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from detail and give him the criteria for assessing the quality of our tort 
law. At the same time I believe that the intelligent layman will get a better 
grasp of the function of the law of torts then he could in any other book. 

Naturally the author concentrates on negligence. Yet I regret that he 
can find space only for fourteen pages on economic torts, which are now 
the Cinderella of the subject, despite thelr importance, difficulty and interest. 


Haary Sraxet. 


Tae Rote of EneuisH Law m Inpu. By M. C. SFTALVAD. 
[Jerusalem: Magnes Press. 1966. 76 pp. 168.] (Distributed 
in the U.K. by Oxford University Press.) 


DEMOCRACY IN INDIA AND THE JuDIcIAL Process. By M. Hipaya- 
TULLAH. f[London: Asia Publishing House. 1966. 89 pp. 
£1 net. | 


SECULARISM: Irs IMPLICATIONS FOR Law anD LIFE N Inpa. Edited 
by G. 5. SHARMA. mbay: N. M. Tripathi (for the Indian 
Law Institute, New ). 1966. 257 pp. £1 2s. 6d. net. 
(Distributed in the United Kingdom by Sweet & Maxwell Ltd 


Law or CRnæs N Inua. Voirome I: PRINCPLES oF CRIMINAL 
Law. By R. C. Nigam. ew York & London: Asia Pubhsh- 
ing House. 1965. xii and 505, 88 pp. £4 net.] 


Tax main problems regarding law in India are (i) whether the veneer of 
English principles, in particular the Rule of Law, will stick, come what may, 
and (if) whether genuine, native Indian principles and ideals will make them- 
selves felt through and by means of the legal system inherited from abroad, 
so as to give the latter cohesion, durability, and efficiency. The expressions of 
opinion by “westernised” Indians do not directly help to answer these 
questions, but one can read between the Hines. 

Mr. Setalvad is an ex-Attorney General of India, and may long remain 
the most tmportant bolder of that office. The choice of a juridical statesman 
to give the Lionel Cohen Lectures for 1966 at the Hebrew University of 
Jerusalem in succession to lecturers as well-known as Professor Goodhart 
(1958), Lord Denning (1961), and Professor H. L. A. Hart (1964) evidences 
the awareness in Israel, whose situation is not so unlike that of India (saving 
the lack of the federal element in the constitution), that Indian experience is at 
once a compliment to the English legal system and a pointer to its potenti- 
alities in an oriental setting. Israel being both western and oriental had some- 
thing to learn from India. These lectures may have been a disappointment. 
They are informative and (considering the limited space) remarkably compre- 
hensive. The dependence of the Indian judiciary upon English precedents 
even today is depicted if not accounted for. But when the lecturer speaks, 
as he repeatedly does, of “Justice, equity and good conscience” and of the 
refusal to apply foreign principles if unsuited to Indian conditions he 
remains superficial, and to that extent unhelpful As a historical introduction 
and a comment on the purpose and working of the Constitution and the 
Indian legal system in general these neat lectures are as effective as they 
are modest. India’s membership of the Anglo-American family is convin- 
cingly, and no doubt accurately, asserted. It is claimed that Lord Denning 
once alleged that Indian precedents were considered by the Court of Appeal. 
(Was it in connection with the controversial rule in Tweedls v. Atkinson 
(1861) 191 E.R. 762?) Mr. Setalvad usefully cites the very hostile 
Kshirodebihart Datta v. Mangobinda ( (1988) 61 Cal. 841) without noticing the 
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orthodox Subbw Chetii v. Arunachalam ((1929) 58 Mad. 270.), but it will be 
long before England, or for that matter Israel, will follow Indian precedents 
while Indian special experience is related to Indian special conditions, and 
Indian Judges refuse to apply their own native wisdom to problems which we 
share with thelr compatriots. 

M. Hidayatullah is a judge of the Indian Supreme Court noted for 
originality and independence of mind. These lectures were delivered in the 
Lajpatrei Memorial Lecture Series. They are, like the volume next to be 
reviewed here, evidence of what leading minds in India are thinking and 
should not be omitted from a collection of publications serving as a commen- 
tery on India’s celebrated and hard-worked Constitution. Justice 
Hidayatullah here gives the results of fifteen years’ thought and feeling as he 
watched India’s experiments with her new-won democracy, and played the 
controversial role of the Judge in a country which believes in the separation 
of powers but does not hesitate to correct, sharply and promptly, its judges’ 
(or rather the Founding Fathers’) major “errors.” The lecturer read 
widely and pondered deeply what he had to say, and these are no 
commemoration-day effusions. He interests himself in “the politics of men 
without personal ambition,” a feature lending his words an added attraction, 
words, as they are, “ without passion” Despaired of more by Indians than by 
foreign observers, democracy in India is in his view “wholesome and true.” 
It must not “commit suicide.” The “shrewdness” of the Indian voter has 
been illustrated by the latest elections, the result of which, of course, the 
lecturer could not have foreseen. He accuses the man in the street of failing 
to accept the price to be paid for a welfare state (which as yet India is not). 
India’s problems are exacerbated by the fact that social reform is not 
promoted by reformers but by laws. And yet far too much is expected (in a 
truly oriental fashion) from the judicial process. The first two lectures 
quote liberally from foreign authors, from Aristotle to living American 
“experts” on Indian government, and prove the need of contemporary India 
to tell herself that she swings in the Anglo-American intellectual hammock. 
The last lecture aims to dispel misunderstandings as to the function of the 
judiclary. The judges interpret but do not add to the Constitution, which is 
thelr master as well as that of the other limbs of government. Judges are 
not the sole guardians of the rights of the people. Again, they have as often 
protected and defended the executive and the legislatures as they have 
vindicated private rights. There is a danger however (p. 72) that too close 
an adherence to precedent in interpreting the Constitution may result in 
socially harmful conservatism. An attempt to explain the lack of creativity 
amongst the judges (pp. 71 et seq.) is not satisfying. In fact the well-meant 
volume is a paradox, a hortatory sedative, educational for the audience to 
which it is addressed, but lacking original force. As an attempt to depict 
the soclety of which the judges should be the architects (Roscoe-Pound 
fashion) the lectures remain in the Cloud-cuckoo Land of the well-stocked 
library. What, after all, has the Habeas Corpus Act of 1679 to do with the 
starving peasants of Bihar? The multitudes of small blemishes in the text 
are insignificant beside this apparent lack of objectivity and realism That 
this lack should be exposed in such a high quarter as the Supreme Court is 
extremely significant. 

Because of the dramatic reforms of Hindu law and the (justified) threat 
to reform Muhammadan law in India the word “secularism” is an emotive 
term. It is supposed to be a good thing to be “secular.” Ever since this 
word was attached to the Constitution, scholara, Indian and American, have 
disputed whether India really is a secular state. The Indien Law Institute 
under its energetic Director convened a seminar to discuss the term Its 
proceedings now published are enlightening, not in that they tell us whet a 
secular state is, nor whether Indla is one (for they reveal the utmost confu- 
sion of ideas), but what, rather, public men in India believe to be the virtue 
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of supposing that India is a secular state whatever that may be. Thus, 
Incidentally, the several chapters reveal what is often a typical and tradition- 
ally Indian point of view. Taken in this light, the infuriating non sequtturs 
are tolerable. P. B. Gajendragadkar, the then Chief Justice of India, 
expressed the view that dharma (“righteoumess” as understood before the 
advent of western ideas) was a secular concept and that the British period 
interrupted the otherwise regular secularising of the indigenous laws! Mr. 
A. R. Blackshield, in a paper which is too verbose and too heavily documented, 
wisely hints that secularism does not necessarily imply the hatred of religion 
which, understood as mere obstructionistic superstition, the majority of the 
seminar seem to have agreed to combet by all reasonable means. A. Fonseca 
supports the religious minorities by asserting that the secular state is essential 
to religious freedom. Justice S. S. Dhavan rediscovers his country’s indigenous 
jurisprudence and finds therein (not uncharacteristically) all the virtues of 
secularism (with absurd results at p. 105). Justice M. H. Beg defines 
secularism as “all human thought and action directed towards securing 
human welfare in this world without any reference to or seeking the interven- 
tion of the divine or unseen powers.” He finds that the objects of Islam 
conform to both secularism and utilitarianism. One wonders how the seminar 
would have received e contention that Islam, as a religion, contained 
essentially nom-secular elements? The author contends that Islamic Juris- 
prudence can contribute valuable ideas in formulating the uniform civil code 
which the Constitution promises to all Indians. Legislation should avold 
imposing upon Muslims rules which are contrary to the shariat (the sacred 
Islamic Jaw)! Other contributions to this volume exemplify similar or 
similarly apparently contradictory approaches, and it is pointless to list 
authors. But we may except Professor S. S. Nigam, who pleads realistically, 
if inaccurately, that marriage and adoption amongst members of different 
communtties have different bases in the different religions, from which it 
would follow that uniformity should not be attempted (p. 162); and Professor 
P. K. Tripathi, whose study of judicial review is clear and cogent and makes a 
case for placing the individual above the group where the state has guaran- 
teed the freedom of both The general contempt for the Supreme Court's 
recent protection of a religious leader’s right to excommunicate a member of 
the community for religious offences is difficult for the western reader to 
understand, until he is told (as he here must be told) that in India it is 
dificult to fmagine such a leader acting impartially and uncorruptly. Profes- 
sor Tripathi, like some others, is somewhat hampered by failure to eccept 
that an individual can change his community or, in modern India, abandon a 
community without joining any other. Where the present judiciary do not see 
eye to eye with the Professor he explains it (pp. 198-194) by comparing them 
and their backgrounds unfavourably with those of the actual framers of the 
Constitution! The whole volume has suffered somewhat by being framed in 
the struggle between India and Pakistan: the co-operation of Indian Muslims 
with the government is taken as proof that India’s alleged “secularism” pays 
off. 

The last book to be noticed here is the best. The discouraging background 
of law teaching in Northern India has not prevented Professor R. C. Nigam 
from writing the first part of a doctrinal treatise on criminal law which has 
awo distinct virtues: it takes into account the Penal Code and its history, the 
then English law of crime and all tts subsequent developments and the best 
writers on criminal law in England and the United States, and rates the 
whole edifice, as scrupulously and meticulously developed in India (where 
appellate courts lean backwards to avoid a sentence, especially e death sen- 
tence, and where no attempt is made to lighten the load of the police), against 
the general background of Indian prejudices and preferences. This is a very 
delicate task, and the attempt almost unique. The truly Indian element is 
not obtrusive, for, if it were, the account of the continuing Anglo-Indian penal 
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law would be askew, but we may note with satisfaction that a treatise on the 
ancient criminal law, of which the author was for long a devoted student, will 
appear from the same pen. This volume deals with the history of criminal law 
(which perhaps ranges too wide), the nature and definition of crime, theories 
of criminal liability, mens rea, inchoate crimes, group liability, theories of 
punishment, Jurisdiction and Hmttation, general defences, private defence and 
provocation, the pleas autrefois aoqwit, ete, and the topic of legal aid, on 
which the author makes recommendations to remedy the plight of numerous 
undefended accused whom the long arm of voluntary local legal ald societies 
does not reach. 

In conclusion one may ask whether the development of Indian jurispru- 
dence is not hampered by the supposition that to be & “ jurist” it is necessary 
to have mastered all that forelgners have sald (irrespective of context or - 
relevance). Knowledge of Indian conditions and the Indian character seems 
to be a quality of which the Judge seldom and the jurist never admits posses- 
sion. The reason must be that it is prestge-worthy to know what any 
British or American scholar has written (with whatever pleustbility) but 
prejudicial to the prestige to have one’s own ideas based on one’s, and one’s 
contemporaries’, actual experience. This is, as it happens, an Indian character- 
istic derived from not less than two thousand years of missionary, prestige- 
bearing, academic juridiceal-and-religious scholarship delivered from the social 
hill-top. And we are in the dilemma that if we want Indlans to be truly 
Indian we must suffer them to be Brahmins in an age which professes to have 
no room for Brahminism. The answer to that problem lies beyond this 
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THE QUANTUM OF DAMAGES. Volume 1: PERSONAL INJURY CLAMS. 
Third Edition. By D. McL. Kerwer and M. S. Kewer. [London: 
Sweet and Maxwell. 1967. 788 pp. With First Supplement. 
£6 6s. | 7 


Tuis work is now so well known tn the courts (and, perhaps more important, 
in solicitors’ and counsels’ chambers) that it is only necessary to note the 
appearance of a new edition. AN the features which made earlier editions 
such a success have been retained, in particular the reference to unreported 
decisions of the Court of Appeal (Attention may be drawn to the interesting 
Judgment of Diplock LJ. in Hvery v. Miles, 1964 C.A. No. 261.) The table 
of classified awards in the Court of Appeal has been improved in substanee 
and in style. (One wonders how long it will be before criminal practitioners 
have similar guidance on sentences made available to them) There is a 
helpful glossary of medical terms, and the fashionable interest in actuarial 
evidence is catered for in Chapter 4 by the late Mr. William Phillips, who was 
a member of the Bar as well as a Fellow of the Institute of Actuaries. 

But Kemp and Kemp has never been a mere compilation. It has always 
been noted for its careful investigation of disputed points. So the decision 
in Browsing v. Wer OMo ia the subject of cogent criticiam in Chapter 9. 
Not content with this, the authors return to the attack in a closely-printed 
Appendix of thirteen pages entitled “ A Criticism of the Decision of the Court 
of Appeal in Browning v. War Offos.” The vigour of the onslaught is 
reminiscent of P. A. Landon’s famous Appendices to the 18th edition of 
Pollock ox Torts, but although no punches are pulled (Professor Street “is 
wrong,” and Diplock LJ. is shown not to heve checked his references) the 
tone throughout is fair and courteous. By the next edition we shall know 
whether the Law Lords have been convinced. 

The standard of accuracy throughout is very high, but the junior author 
should have noticed the error in page 717, note 93. 

R. F. V. Heusrox. 
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CODIFICATION OF THE LAW OF CONTRACT * 


‘© Very little need be said about codification,” wrote Professor 
Cross in 1960, * because it is not a live issue in this country at the 
present moment.” 1! He was right: it was not then a live issue. 
But it is today, for within five years statute declared it to be the 
duty of the Law Commission to review the law “‘ with a view to its 
systematic development and reform, including in particular the 
codification of such law....’?* Five weeks later the newly 
appointed Commission submitted its First Programme to the Lord 
Chancellor and included proposals for the codification of the law of 
contract, the law of landlord and tenant and, eventually, family 
law. It is with the first of these that I am concerned. 


CODIFICATION AND THE Common Law 


The law of England is to be found partly in judicial decisions and 
partly in Acts of Parliament. Case-law is founded on the doctrine 
of stare decisis—keep to what has been decided—and is admittedly 
an ungainly form of law. A single case may discuss a single point 
of law or several; it may occupy two or three pages in the law 
reports or a hundred or more pages; the argument may be based 
on no previous cases or on ninety or more previous cases. 

Most of our fundamental legal principles have emerged from 
decided cases. In principle it is much more straightforward to take 
your law from a statute, where you will, if you are lucky, find state- 
ments of ‘law laid down in simple language, uncluttered by the 
detailed facts of particular cases. Handling a case is much more 
complicated. The rule may or may not be stated by the judge. 


* An inaugural] lecture delivered at pan May co eee: University of London, 
on November 27, 1967, with the Hon. Mr. Justice ETS M.B.E., in the Chair. 
1 Rupert Cross Proosdent in English Law (0.U.P. ), p. 197. Ho added: 
“it is difficult to believe Chai dist aea oF ae eas el ah become 
a live issue within the next 50 years or so” (ibid. p. 199). I am grateful to 
Professor Cross for permission to quote him. 

2 Lew Commissions Act 1965, s. 8 (1). 

3 Firsts Programme of the Lew Commission (Law Com. No. 1): H.M.8.0O., 
1965. The Bescond Programme of Lew Reform (Law Com. No. 14) added the 
codification of the criminal lew: H.M.S.0., 1968. 
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Usually it 1s, but you cannot rely on his words as a certain state- 
ment of the Jaw, for the principle—the ratio decidendi—must be 
no wider than necessary for the decision of the instant case. The 
technique to be used for abstracting the ratio decidendt involves not 
only professional expertise but also an inspired appreciation of 
trends in judicial attitudes. 

Small wonder that over the centuries voices have been raised 
In protest against the tons of verbal pulp that must be squeezed to 
obtain an ounce of pure judicial law. The story of unheeded or 
unworkable proposals for the codification of the common law has 
been well documented,* and one sometimes feels that the pursuit 
of a single, simple Act of Parliament stating the true and certain 
law, replacing all existing cases and statutes, is the legal equivalent 
of the trail of the Holy Grail. 

In some countries parts of the common law have been codified, 
and in order to examine the common law experience codifications 
of the law of contract or allied branches of the law will be considered. 

The Indian Contract Act, substantially an attempt to codify the 
English law of contract, was drafted in England between 1868 and 
1866 by the Third Law Commission: its members included Romilly 
M. R., Erle C.J. and Willes J. It was revised in India by James 
Fitzjames Stephen (later Stephen J.) and was passed in 1872.5 It 
was subsequently introduced into East Africa and elsewhere, but in 
the last six years Kenya and Uganda have forsaken the code for 
the English common law of contract. The judges in Kenya did in 
fact suggest that the Indian Act should be replaced by a newly 
drafted Kenya code of contract, but the Government preferred to 
adopt the English law ‘* which is a living law which changes with 
circumstances as it is developed and explained by the judges, which 
is easily ascertainable and on which we will have the full weight 
of judicial authority.” 7 

Where the legal profession is undermanned or non-existent, and 
where books are hard to get, a code supplies a pressing need. This 
is no doubt one reason why events in the West paralleled those in 
the East. The Civil Code drafted by David Dudley Field for New 
York was never adopted there ë but was passed in its original or 


4 A concise account with copious references is to be found in Chap. 10 of 
Roscoe Pound's Jensprudence, Vol. IIT (1959). See also Pound, *' Oodifica- 
tion in Anglo-American Law'’ in The Jods Napoleon and the Jommon-Law 
World, ed. Schwartz (1956). 

5 Bee Whitley Btokes, Anglo-Indian Codes, 1887, Vol. I, — 

© Kenya in 1061 (Law of Contract Act, Laws of Kenya, Revised Edition, 1963, 
Cap. 28) and U in 1962 Contract Act, Revised Edition of the Laws of 
Ugands, 1964, Cap. 75) repealed the Indian Contract Act and applied to their 

Sania: the uncodified common law of England relating to contract 
with certain English statutory amendments. 

T Kenya Legislative Council Debates, — 88, col. 884, October 26, 1960 (Mr. 
Conroy, Temporary Minister for Legal Affairs 

* The legislature of New York State passed the ‘Code in 1878 but the r 
was greatly influenced by the opposition of many members of ths legal 
sion and refused to assent, 
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amended form in Dakota Territory (now the two States of North 
and South Dakota),® California,?° Idaho “ and Montana.” 

In England the three great Acts of Sir Mackenzie Chalmers * 
and its companion by Sir Frederick Pollock ** were passed in the 
quarter-century between 1882 and 1906. This period was aptly 
described by Gutteridge as ‘* the age of commercial codification.” 4 
The Bills of Exchange Act and the Sale of Goods Act were used as 
the foundation for the American uniform legislation on the same 
subjects,?° and only in the last ten years have they been replaced 
by Llewellyn’s Uniform Commercial Code, now adopted in forty- 
nine out of the fifty states. The United States has also had its non- 
authoritative codes in the Restatements of the American Law Insti- 
tute 17 which attempted to state in a single source the laws of forty- 
nine jurisdictions without revealing that there were differences 
between them.7* 


OBJECTS oF CODIFICATION 
Various reasons have been given over the years why codification 


is desirable. The case for codification in England at this time rests 
on the following arguments. 


1. Accessibility of the law to the legal profession 

On several occasions 1° Lord Gardiner has stressed the maccessi- 
bility of the law: over 8,000 separate Acts of Parliament, dating 
from about 1285, contained in 859 different volumes *°; ninety-nine 


® 1865, the year the final draft was published in New York. 
1® 1872 (the samo year that India passed the Contract Act). 


11 1887. 
13 1995. See _ ponerall y Harrison, ‘' The First Half-Cen of the California 
Civil Code ’’ (1929) Jo Calif. Lew Rev. 185; Honnold, Life of the Law 


— Chap. 8. The civil code adopted in Georgis in 1660 was quite dif- 

it consisted of a collection of excerpts from current law books. ‘* The 

shat cau be gala for hi ip abet Wf fo olahod an authoritative iok of 

the common law at a time when there were few extensive libraries in the state 

and few law books at hand in many rural court houses ...'': Pound, 
Jurisprudence, Vol. IO, p. 715. 

Te ae en re ere eee enn ete a anne 


14 Partnership Act 1890. 

15 *' Contract and Commercial Law'’ (1985) 51 L. q. R. 91, 117. 

18 Uniform Negotiable Instruments Law and Uniform Sales Act. They were 
also copied in many Commonwealth countries. 

1T Contracts, 1082; Ag 1988, 2d 1958; Conflict of Laws, 1084; Trusts, 
1985, ad’ 1000; Proper, 1988; eatin, 1887; Torts, 1088, 2d 1965; 
15 Eas Me’ Judgments, 1042; Foreign Relations Lew of the Umted States, 

FP p: cit. Chap. 4. 


18 at an but it was later modified. See 
W. W. D. Lewa Aire: “History of previ pe sense in Restatement in the Courts, 


Beginning are D now, and perhaps henceforth shall be” 28 Am. Bar 


19 Law Reform NOW, 1968, Chap. 1; H.U.Deb., Vol. 288, ool, 1079 et 3 
(June 11, 1984); Proposals Wig nglish and Scottish Law Commissions, 1908 
Omnd. 2578 ; 264, col. 1149 — 1, 1965). 

20 That was in 1965. Perhaps it should now be 
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volumes of subordinate legislation; and well over 850,000 reported 
Cases. 

This is a perennial complaint. Writing our first law book in 
about 1188 Glanvill referred to “‘ the confused multiplicity ” of 
the laws and legal rules of the realm and confessed that ‘‘ It is, 
however, utterly impossible ” for them “ to be wholly reduced to 
writing in our time.” *! Gibbon told of the state of Roman law 
Six centuries earlier: ‘* the infinite variety of laws and legal opinions 
had filled many thousand volumes which no fortune could purchase 
and no capacity could — 22 A tract of 1654 complained: 

‘ There being Law-Bookes of great Bulke, so many 
old mustie — and Book-Cases; As that after 
the time spent in Schoo -learning, the rest of the time of the 

_ flower of a mans yeares, would be little enough to reade them 

over, and peruse them.” ™ 
A little later in the seventeenth century Sir Matthew Hale C.J.K.B. 
wrote: 
, . . by length of time and continuance lawes are so mul- 
tiplied and grown to that excessive variety, that there is a 
necessity of reduction of them, or otherwise it is not manage- 
able. ... Thus as the rolling of a mow-ball, it mcreaseth 
in bulk in every age, till it becomes utterly unmanageable... . 
It breeds uncertainty and contradiction of opinion, and that 
begets suits and expence. It must necessarily cause ignorance 
in the professors and profession itself; because the volumes of 
the law are not easily to be mastered.” * 

The Lord Chancellor may be right in believing that this is the 
real case for codification, though it is important not to get carried 
away by the practical difficulties of the common law. One must 
not think that the mass of reports and statutes is all that daunting 
to the practitioner, whatever the effect it may have on the student. 

The truth is that there are many practitioners who rarely open 
a law report more than two years old. Apart from keeping up to 
date with the latest Weekly Law Reports or AU England Law 
Reports they will rely for their law on Halsbury’s Laws of England 
(forty-two volumes, including index volumes, and a two-volume 
cumulative supplement), specialist textbooks and books of precedent 
forms and Halsbury’s Statutes (forty-seven volumes up to and 
including the loose-leaf volume for 1967, and two volumes of supple- 
ment). Probably they will also take Current Law and one or more 
journals, 

21 Glanvill, rA A one cree ar i a ey Angler 

ed. G. D. G. Hall (1968), Prologue, p. 8. 


23 Dookne and Fell of the Ohap. 44. 
38 An Heoact Pen ke pees ea SAE EA of tho Parliament 
(1654), p. 16; cited G. B. Nourse, ‘‘ Law Reform under the Common- 
wealth and Protectorate "’ ) 75 L.Q.B. 512, 526. 
ee o Amendment or Alteration of Lawes,” ted in 
A Collestion o tivo to the Law of England (ed. Francis ve), 
Vol, I, p. 94 —— 170. 
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Even for those lawyers who do refer to case reports in their 
daily practice, the figure of 850,000 cases gives a false impression. 
It must be remembered that a substantial number of those cases 
have been superseded by later developments in case-law or statutes. 
For example, a glance at the reports of the nineteenth century will 
reveal masses of “‘ settlement ” cases, where two parishes each 
claimed that a pauper was settled in the other, and so the respon- 
sibility of that other parish for the purposes of the Poor Law. 

It is difficult to know how much cases really are used. In an 
attempt to find out, we may analyse the 484 cases reported in the 
three volumes of the AU England Law Reports for 1965. In those 
484 cases 8,865 cases were cited in Judgments or referred to in argu- 
ment. This gives an average of 8-9 authorities to a case, but like 
most averages this does not give a true picture. In thirty-six cases 
no authorities were cited, and in 108 cases—one-quarter of the total 
—two or less authorities were referred to. At the other extreme, 
there were forty-eight cases in which twenty or more authorities 
were referred to, the highest number being ninety-two (in National 
Provincial Bank v. Atnsworth,** the case of the deserted wife’s 
equity). In 180 reported cases (80 per cent.), ten or more authori- 
ties were referred to. (See Figure 1.**) 





Figure 1. Number of authorities per reported case in 1965. 


25 [1965] 2 All E.R. 472, H.L. 
26 Fuller details are given in Table 1 in the Appendix. 
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1945 
Figure 8. Dates of authorities cited in 1965. 


Lookmg more closely at the cited cases, Figure 2 shows that 
more than three-quarters of them (2,959 cases, 76-6 per cent.) were 
reported in this century and nearly a half (1,766 cases, 45:7 per 
cent.) were reported since 1945. Only 12:9 per cent. (502) date 
from before the Judicature Acts (1875 or earlier), and only 1-7 per 
cent. (sixty-seven cases) from before 1800. There was one Year 
Book case (in 1470). This scarcely gives the appearance of an 
antique law (remember that the Civil Code of France dates from 
1804).*7 

It is of interest, incidentally, to see that included in the 8,865 
cases are thirty unreported cases, sixty-five Scottish cases, thirty- 
seven Australian, twelve Irish, twelve Canadian, ten American, 
four New Zealand, three Northern Irish and two South African 
cases, and one Indian case.™ In addition to the regular series of 
reports, cases were cited from the Criminal Law Review, W.N., 
R.P.C., The Times, S.J., L.G.R., Kemp and Kemp on Damages, 
A.T.C., Hudson’s B.C., C.P.L., E.G., J.P., R.A.. W.P.A.RB., 
W.R., L.J. (County Court), L.T. and L.T.(0.8.) (No prizes are 
offered for identifying the initials.) 3 


47 Fuller details are given in Table 3 in the Appendix. 
38 This breakdown does not include cases ciked in Privy Oounai!l Appeals. 
29 Foreign reports are not mentioned in this list. 
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A similar survey of the ten years from 1957 to 1966 enables us 
to compare the cases on the law of contract with those on codified 
branches of the law. During this period I found thirty cases that 
seemed to me to be based fairly and squarely on provisions in the 
Sale of Goods Act, the Bills of Exchange Act or the Marine Insur- 
ance Act. In those thirty cases some 888 authorities were referred 
to, giving an average of 12-9 authorities per case, appreciably 
greater than the overall average for 1965 (which of course included 
cases on recent statutes). (The authorities cited in individual cases 
ranged from two to forty-nine.) In the same period there were 
fifty-six cases on points of contract law that would probably be 
incorporated into a code: here a total of 968 authorities were 
referred to, an average of 17:8 authorities per case. I must of course 
point out that the selection of cases during this ten-year period 
was necessarily subjective and rather arbitrary, and other observers 
might reject cases I included or count cases that I rejected for one 
reason or another. 

Figure 8 shows the 968 authorities cited in the contract cases, 
broken down according to date, and Figure 4 does the same for the 
888 authorities cited in the code cases. It will be seen that although 
there are more very old cases cited on contract law (4 per cent. 
before 1800, the earliest being in 1602, as compared with 0°8 per 
cent. on codified law), there are still a substantial number of cases 


1945 | 





Figure 3. Dates of authorities cited in contract cases, 1957-1966. 
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cited in codified subjects from before the codes (the first code was in 
1882).?° 


0.3% 





Figure 4. Dates of authorities cited in code cases, 1957—1966. 


Although these figures give us some insight into the operation 
of our system of case-law, it is fair to say that they will not give a 
precise picture of the amount of case investigation involved in legal 
practice. No account is taken of the cases read and rejected for 
one reason or another. Nor are the reported cases I have chosen 
necessarily representative (though there is sufficient similarity 
between each of the three volumes of 1965 to suggest that none of 
them is wildly unusual). Moreover, the study is looking at—can 
only look at—reported cases: cases reported are likely to be those 
involving important, interesting or novel points of law. There 
must be many cases fought where no authorities were cited and 
the sole issue is one of fact. Without a different type of inquiry 
we can know httle of the cases not reported, and even less of those 
not brought to hearing. 

Nevertheless, the statistics suggest, and common sense tells us, 
that a code does make the law more accessible than the uncodified 
common law. One example may be given. A client consults his 
solicitor with a problem. He has ordered twenty-four cases of 


30 Fuller details are given in Tables 8 and é in the Appendix. 
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whisky. The seller now tells him that eight cases will be delivered 
tomorrow, eight cases at the end of the week, and the remaining 
eight cases early next week. Can the client insist on delivery of 
all twenty-four cases at one go? 

This is a problem of sale, the law on which was codifled by the 
Sale of Goods Act 1898. If we can imagine the solicitor faced with 
these facts in 1890, he would turn to the books for guidance and 
there be referred to the cases. The most recent case was Reuter 
v. Sala °” in 1879. In that case Thesiger L.J. said: “*... the sellers 
cannot call upon the buyers to accept any greater or leas quantity 
of the article bargained for than the specified quantity.” » But 
before advising his client that he would not be bound to accept 
delivery of any less than twenty-four cases, the solicitor would have 
been well advised to look at the case more closely. 

Reuter v. Sala * occupies nineteen pages in the Law Reports. 
There are three judgments, Cotton L.J. agreeing with Thesiger L.J., 
and Brett L.J., the future Lord Eisher, dissenting. The facts were 
different from those of our hypothetical client. The contract was 
for the sale of twenty-five tons of Penang pepper which were to 
have been shipped from Penang to London in October or November 
1876. Twenty tons were shipped in November, but five tons were 
shipped in December, thereby not complying with the contract 
requirement as to date of shipment. By the time these facts emerged 
it was too late for the sellers to remedy the breach by delivering 
five tons of a November shipment. The Court of Appeal was 
unanimous that there had been a breach of contract, and the issue 
was whether the buyer could reject the twenty tons which complied 
with the contract or whether he was bound to accept and pay for 
the twenty tons, subject to a claim for breach of contract in respect 
of the five tons. The majority of the Court of Appeal held that the 
buyer need not accept any of the pepper; Brett L.J. held that the 
buyer must accept the twenty tons. All the Judgments turn on the 
precise words used in a detailed written contract. 

One does not have to be an experienced lawyer to be uncertain 
whether Reuter v. Sala would govern the problem of the whisky. 
In our problem we have no contractual time mentioned, and unlike 
the pepper case there is no question of an irremediable breach. 
Our 1890 solicitor might well hestitate before advising his client 
with certainty, and he could hardly be blamed for explaining that 
the law was unclear. 

Now consider the solicitor faced with this problem in 1967. He 


31 Reuter, Hufeland 4 Co. v. Sala ¢ Co. 4 0O. P. D. O.A. 

33 At p. H4. In Honck v. Muller (1881) 7 D. 98, O.A., E Ban oni 
at p. 99: ‘“‘ Buppose a man orders af cloth ., oan he be made to 
take the coat only, whether ane ga CO 
trousers and waistcoat first? ” is No case, how- 
ites ie diab ober E erat pig iron lrt eiaa e ee 

ed in the contract. 
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will turn first to the Sale of Goods Act 1898, and he hardly need 
read more than the sixteen words in section 81 (1): “ Unless other- 
wise agreed, the buyer of goods is not bound to accept delivery 
thereof by instalments.” The law has not only been made more 
accessible (our 1890 solicitor would undoubtedly have investigated 
many wore cases beyond Reuter v. Sala), it has also been made 
more certain. Whether it has been made more just is not so clear. 
Reuter v. Sala * came to court not because the quality of pepper 
changed between November 81 and December 9 but because the 
market price of pepper fell. Lawyers are trained to look for 
irrelevant facts on the strength of which their clients can get out 
of unwise contracts.** If our hypothetical buyer of whisky is not 
inconvenienced by three deliveries, should he be entitled to object? 


2. Accessibility of the law to the public 

If a code makes the law more easily accessible to the legal pro- 
fession, it thereby makes the law accessible to the public. Take the 
example of delivery by instalments which has just been discussed. 
The 1890 solicitor would very likely not bother to explain to his 
client the tortuous processes as a result of which he came to his 
conclusion. If he had gone to counsel, he might, however, produce 
a copy of counsel’s opinion to his client to confirm the client’s 
impression that the law is a maze into which only the initiated may 
enter—and that even they would not be very sure whether they 
would get out again. The 1967 solicitor, by contrast, need have 
no hesitation. He can produce the Sale of Goods Act to his client 
and let him read section 81 for himself. The law is accessible to 
the public in the sense that a lawyer can readily advise his client 
and, if he wishes, explain the working of the law too. 

But one suspects that the Lord Chancellor meant something 
more than that when he wrote in his White Paper that one of the 
hallmarks of an advanced society is that its laws should be readily 
accessible to all who are affected by them, for he added that ‘‘ it 
is extremely difficult for anyone without special training to dis- 
cover what the law is on any given topic.” ° Presumably, then, 
one function of codification is to open the law to the masses: to 
make it personally available to the person Llewellyn described as 
the law-consumer. 

This notion that every man could be his own lawyer is of respect- 
able antiquity. Cicero tells us that ‘‘ we learned the Law of the 
Twelve Tables in our boyhood as a required formula ” (though 
with the traditional despair of the older generation for the younger 
he adds that ‘* no one learns it nowadays ”’).** The Massachusetts 


34 ) 4 0.P.D. 289. 

35 Cf. Boston Deep Sea Fishing Co. v. Ansell (1888) 80 Oh.D. 880, O.A.; Jiwan 
Singh v. Rugnath Joram 19 E.A.C.A. 21, 28-90. 

36 — 9573 (10685), p. 2. 

37 r 


$8 Cicero, De Legibus, IT. xxiii. 59 (translated by O. W. Keyes). 
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Commission on Codification, of which the great Joseph Story was a 
member, had the same idea when it recommended in 1886 that the 
common law be replaced by statute-law. ‘“‘ The constitutions and 
the Jaws would then form a volume or two, written in concise, 
chaste, and elegant language, fit to be mtroduced into our common 
schools, and constitute the book of reading and study for the highest 
class.” >> Edward Livingston (1764—1886), sometime U.S. Secretary 
of State, who drafted the much-praised (but never adopted) Penal 
Code for Louisiana, ‘‘ used to read what he had prepared to persons 
unskilled in law and test the excellence of his composition by their 
ability to comprehend it ” *°—a technique that might well be 
emulated by the draftsmen of our own Finance Acts.*? Field argued 
that there was only one way to open the knowledge of the law to 
everybody: ‘‘ writing it in a book of such dimensions and in such 
language that all can read and comprehend it.” “ Unfortunately 
not even lawyers could comprehend his Civil Code. 

Perhaps the most eloquent testimony to the virtues of statute- 
law is to be found in Stephen’s touching account of the impact of 
English legislation on India: ‘‘ It is one of the many odd sights of 
Calcutta to see native policemen learning by heart the parts of the 
police act which concern them. The sergeant shouts it out phrase by 
phrase, and his squad obediently repeat it after him till they know 
it by heart.” “ It was to the Indian codes that Stephen attributed 
the popularity of legal studies at Indian universities.“ 

Ever since the Revolution the French have emphasised the 
importance of clarity in the law so that it can be known by the citi- 
gen. *‘ Those engaged in the practice of law in France,’’ wrote 
Professor Tunc, ‘‘ are often surprised to see to what extent the law 
is known by ordinary people. ... People are often ignorant of the 
details and sometimes mistaken. On the whole, however, they 
have a surprising knowledge of the law.” “* Those engaged in the 
recent attempt to bring the French codes up to date *° still regard 
it as essential that the codes should be capable of being understood 
by what we may call “ the man on the Montparnasse autobus.” +1 


39 pT e VA SE aaa Repors No. 17, 1886. Cited Honnold, 
rego, Bet 1064, p. 108. 
ET thas and the Coie —— or Mato tate 


41 Cf. Lord 0 TERA ETE pervise Bills should be 
— up: River — Oommissionsrs damson ABTT 2 PS App. Oss. 748, 758; 
MacDermott’s proposal that Bills should be scrutinised in draft “ by 


Se ee inne dt es wae ete ak prior know] e of the 
— instructions '': ‘‘ Bome Requirements of Satine? ’ 1064 Jur.Rev. 
108 

az D. —* Field, “ Codification 20 Am. Law Rev. 1. 

43 Cited Gregory (1900) 18 Harv.L.Rev. a p. 852. 

44 Ibid. 


45 André Tuno, ‘' The Grand Outlines of the Code," in Ths Code Napoleon and 
the Common- Law World, ed. Schwartz, 1956, at p. 22. 

48 Prof, B. Honin, ‘ "Reform of the French Civil Code and of the Code of Com- 
merce ' (1985) 8 Am.Jnl. of Comp, La 

e ee ee S Amn) Civil Onde, drafod for Bihiopia the French jurist 
Professor René David, the Emperor of Ethiopia wrote: “It is essential that 
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English lawyers have never laid much stress on lay knowledge 
of the law. They have preferred the esoteric nature of our legal 
The reason given by Coke for the use of French in the law 
still strikes a familiar note: “f. . . it was not thought fit nor con- 
venient, to publish either those or any of the statutes enacted in 
those days in the vulgar tongue, least the unlearned by bare reading 
without right understanding might suck out errors, and trusting to 
their conceit, might endamage themselves, and sometimes fall into 
destruction.’’ + 
Nevertheless, some recent social surveys have been undertaken 
to discover how far the English are acquainted with particular legal 
rules. One survey, sponsored by the Latey Committee on the Age 
of Majority,“ investigated the familiarity of people aged between 
16 and 24 with the incapacities of youth; the other, conducted 
under the auspices of the Consumer Council, sought to evaluate 
public knowledge of consumer rights under the law of sale of goods, 
codified for over seventy years. Figure 5 shows the percentages 
of those asked who knew the right answer, and of those who did 
not.°° It will be seen that whereas 94 per cent. knew the minimum 
age for being served in a public-house, only 22 per cent. knew that 
under the Sale of Goods Act the retailer can be made liable for 
faulty goods. The results demonstrate that the subject-matter of a 
rule contributes more to its becoming widely known than the form 
of the law or, perhaps, that we are more interested in pubs than 
in shops.™ 


8. Improvement of the law 

The real case for codification, I beheve, is that it facilitates law 
reform. We can improve the content of the law when we create 
the new code; and we can improve it later by revising the code. 

There are two kinds of codes. One merely seeks to reproduce 
the existing law, to translate case-law into statute-law without 
radical change; the other aims to produce a new set of principles, 
as the Uniform Commercial Code does. The Law Commission 
intend the new contract code to be of this second kind: ‘‘ The inten- 
tion is to reform as well as to codify.” ™ 


the law be clear and intelligible to each and citizen of Our Empire, so 

that he may without difficulty ascertain whas are rights and duties in the 
ordinary course of life, and Raa boxy ecoomplahed in the Civil Goda” T 
attribute m a E Mg al SRN tt gS 
visions of the: Gode (whioh wii drafted in — in Amharic 
and English) to a common Jaw background that shared by the 


citizens of Hthiopia, 
48 8 Oo.Rep. xl. (1826 ed.). 
49 The Report, Omnd. 8842 of 1967, does not include these statistics. 
5° The questions asked, and fuller details, are given in Table 5 in the Appendix. 
51 I gratefull acknowledge tho permission o Mr. Justice Latey and of Miss 
EPT E : -Director ol tha Consiiier Gonda, to quote the statistics in 
6 


E -First Annual Report, 1985—68 (Law Com. No. rie para. 
81. Gardiner and Martin envisaged that reform must precede codification and 


Figure 5. Knowledge of the law. 
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This differs from our previous experiments in codification. 
Chalmers, following Mr. Gladstone’s advice,™ believed that “ A 
codifying Bill should in the first instance reproduce the existing 
law with all its defects and anomalies... .’’ "t He feared a code 
purporting to change the law because of the professional zeal of our 
parliamentarians: ‘‘ When a Bill is introduced which — to 
alter the law, it comes at once into the category of opposed 
measures. Every member considers himself justified in expressing 
an opinion . .. The result is that the measure is so hacked and 
hewed at by ill-advised and hasty amendments that it emerges from 
Committee wholly disfigured.” ** Hence he prepared his own 
amendments in advance so that they could be introduced at 
opportune moments. 

Macaulay, himself a great legal draftsman, took the same view 
just before he went to India when he spoke on the Bill that became 
the Government of India Act 1888. He told the House that codifica- 
tion could not be carried out by a large popular assembly, but by 
“ a Government like that of India— . . . an enlightened and paternal 
despotism.” * Perhaps now is a good time to codify. 

Chalmers also envisaged that a code would be of permanent 
value because of the ease with which it could be reformed: “* It is 
always easier to amend an Act than to alter common law. Legis- 
lation, too, is cheaper than litigation.” *" He would no doubt have 
been amazed that the first substantial amendment to the Sale of 
Goods Act * did not come for sixty years, and that was to repeal 
a section which had its origin in the Statute of Frauds 1677. At 
last, In 1967, amendments to the Sale of Goods Act have started 
in earnest, so that it is easier for a buyer to reject goods ** and it is 
now possible to buy a horse in market overt. This last reform is 
thanks to the Criminal Law Act 1967 *t; no wonder the Law Com- 
mission is anxious about the form of the Statute Book ! 

There are other improvements that may flow from codification. 
In the feld of foreign affairs, it will no doubt be easier to explain 
our law to our continental partners, whether in EFTA or m the 


that accordingly codification could not have a high priority: Lew Reform NOW, 
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Common Market, and the Law Commission have been ‘“‘ mindful 
of the importance of achieving harmonisation with continental sys- 
tems,” “ as well as setting out to draft a code common to England 
and Scotland. 

And one cannot overlook the possible effect on lawyers them- 
selves. As Austin puts it: “ If the law were more simple and scien- 
tific, minds of a higher order would enter into the profession... . 
The profession would not be merely venal and fee-gathering as at 
present... .’? ** In words which might refer to our own Law Com- 
mission he added: ‘‘ I am fully convinced that only from enlight- 
ened and experienced lawyers is any substantial improvement of 
the law ever to be hoped for.” * 


DI¥FICULTIES OF CODIFICATION 


Commendable as these objectives are, it would be foolish to ignore 
the difficulties that lie in the way of successful codification. These 
centre on the problems of statutory interpretation and the limita- 
tions of draftsmanship. 


(a) Judicial conservatism 
A code is intended to replace the earlier common law. How can 
one ensure that the judges, brought up on the common law and 
familiar with it, will wipe out their knowledge of the cases from 
their memories and concentrate on the statutory words? This has 
been a very real problem that has not always been successfully 
dealt with. 
The Civil Code of California, passed in 1872, declared in section 
4 that: 
“ 4, The rule of the common law, that statutes in deroga- 
tion thereof are to be strictly construed, has no application to 
this code... .”’ 


But the very next section, section 5, was not wholly in harmony 
with that sensible rule of interpretation : 


‘* 3. The provisions of this code, so far as they are sub- 
stantially the same as existing statutes or the common law, 
must be construed as continuations thereof, and not as new 
enactments.”’ 


Exactly what was the purpose of this section is far from clear. The 
Californian courts were understandably uncertain whether they 
ought to have regard to prior common law authorities until 1884, 


*2 The Law Commission, Second Annual Report, 1068-67 (Law Com. No. 13), 


. %9. 

63 John Austin, Lectures on Jurisprudence, or the Philosophy of Positive Law 
(8rd ed., 1869), Vol. II, 89, p. 708. (This lecture was not published 
in the original text of Austin’s lectures, but was fortunately discovered in the 
notes John Stuart Mill took when he attended Austin's lectures at the 
University of London.) 

#4 Ibid. p. 704. 
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when Professor J. N. Pomeroy published a series of articles on the 
method of interpreting the Code. He pointed out that many pro- 
visions in the Code were meaningless except to a person educated 
in the common law, and argued that the Code provisions “ are to 
be regarded as simply declaratory of the previous common law 
and equitable doctrines and rules, except where the intent to depart 
from those doctrines and rules clearly appears from the unequivocal 
language of the text.” This approach was soon adopted by the 
Californian courts, and consequently the prior common law remained 
a living source of the law.“ 

Exactly the same question arose at the same time in England, 
where the Bills of Exchange Act had been passed in 1882. Chalmers 
had included im section 97 (2) the following provision: 

‘‘ The rules of the common law, including the law merchant, 
ee en ee eee 
visions of this Act . . ., shall continue to apply to bills of 
exchange.” 

In 1885 the case of Re Gillespie, ew p. Robarts ** came before 
Cave J. In ignorance, no doubt, of Pomeroy’s articles in California, 
he followed the same method: ‘* The first question is, whether 
previous to the Bills of Exchange Act 1882, damages of this kind 
could be recovered. . . . Then comes the Bills of Exchange Act 1882, 
and the first provision to which it is important to call attention is 
section 97 (2)... . It therefore follows, unless there is something 
in the Act expressly inconsistent with the ancient law, that the 
right to prove for damages of the kind which I have spoken of still 
exists.” 61 

All six members of the Court of Appeal applied the same tech- 
nique in Vagliano Brothers v. Bank of England ® four years later. 
Lord Esher M.R., dissenting in his conclusions, said: ‘* In order to 
arrive at the true interpretation of [the Bills of Exchange Act], I 
think it is necessary to consider not merely what was the law at 
the time of the passing of the Act, but what were the principles 
on which the different cases which declared the law were 
founded.” °° The majority, as distinguished a Bench as one could 
hope to find,” agreed that one must start with the prior law. In 
the House of Lords " Lord Bramwell (and perhaps Lord Field) 
adopted the same approach. Fortunately the majority thought 


65 A. T. Von Mehren, eae ee Pp: 10 T; Honnold ee 
the Law, pp, 128-137 For the ure of Civil Code to introduce the 
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differently—fortunately because otherwise a code would in no way 
have served to make the law mote accessible, but instead would 
merely have added an additional stage in a consideration of the 
authorities. 
It was in this case that Lord Herschell gave us the classic state- 
ment of how to interpret a codifying statute: 
“I think the proper course is in the first instance to examine 
the language of the statute and to ask what is its natural 
meaning, uninfluenced by any considerations derived from the 
previous state of the law, and not to start with in how 
the law previously stood, and then, that it was pro- 
bably intended to leave it unaltered, to see xf the words of the 
enactment will bear an interpretation in conformity with this 
view. 


But he went on to open the door to previous decisions ‘4 if, for 
example, a provision be of doubtful import,” ™ and it is an unus- 
ually well-drafted statute that admits of no doubts. In practice, 
judges often look at the pre-code cases: this is particularly notice- 
able in cases on the Marine Insurance Act 1906," while there are 
several cases on the law of sale of goods where the Act is not even 
mentioned." 

The truth is that it is very difficult to prevent judges from 
applying the law they know, and have learnt to love, instead of the 
new and strange statute. A clear illustration of this can be found 
in the Indian Contract Act of 1872. Although m the main this Act 
was intended to restate English law, a few deliberate changes were 
made. One of these was in section 108, which was in the Part which 
dealt with sale of goods and has since been repealed. The original 
intention of this section, as drafted by the Third Indian Law Com- 
mission in England, was to replace the English rule of nemo dat 
quod non habet by a general protection for innocent purchasers: 
‘¢ in other words, that every place in India should become a market 
overt.” "© The Government of India thought this went too far, 
and Stephen redrafted the section so as to protect the innocent pur- 
chaser only where his seller was in possession of the goods with the 
owner’s consent."’ This was still a far-reaching protection, and 
went beyond anything in English law, then or since. The wards 
were clear, and Engksh lawyers would recognise that they were 
73 Ibid. at p. yi 
13 Tosd. ai p 
T4 ‘Baten d Foreign Marine Insurance Co. Lid, v. Samas! Sanday 4 

Co. —— 650, HL., per Lord Loreburn st p. 658, Lord Atkinson at 

Lord Parmoor at p. 667 and Lord Wrenbury at 672-678; and 

Forkakire Inearence Co. Ltd. v. Nisbet Shipping Co. Ltd. Fo ] 2 All E.R. 
n Mobo J. at p. 402. 

Phat bade v. Aeromarins of Emsworth Ltd. [1988] 8 All E.R. 481; 
Laundry (Windsor) Lid. v. Newman Industries Lid. [1049] 2 E.B. 
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apt, for example, to enable a hirer under a hire-purchase agreement 
to pass a good title to the goods in his possession. Yet the Indian 
courts refused to interpret the section in this way. 

The first hire-purchase case came before the courts the year after 
the Contract Act was passed. In it the Bengal High Court created 
two different kinds of possession. They distinguished between an 
unqualified possession, such as a factor or an agent for sale has, 
and a qualified possession, such as a hirer has, or where the pos 
session is for a specific purpose. The section applied only to the 
former, not to the latter.’* Later cases distinguished between cus- 
tody and possession,’ and possession under a simple bailment as 
contrasted with possession coupled with negligence or holding out.*° 
In this way the effect of the section was severely limited, and it 
went little, if at all, beyond the common law." 

How can this problem be tackled? Some reformers have pro- 
posed vigorous action to prevent the courts from going behind the 
statute. New Jersey and Kentucky have both in their time passed 
statutes forbidding the citation of common law authorities, but for 
political rather than legal reasons.“ Francis Bacon,® although not 
prepared to go so far as to advocate codification,“ wished to see 
case-law and statute-law each digested. What of the superseded 
law? “* It will be expedient in this new digest of laws, that the old 
volumes do not altogether perish and pass into oblivion; but that 
they be preserved at least in libraries, though the ordinary and 
promiscuous use of them be prohibited.” *® Perhaps they would 
be shelved with the obscene books in the British Museum." 

The real difficulty is in envisaging a completely self-contained 
code. According to the Law Commission: ‘‘ The object of a code 
is, in our understanding, to set out the essential principles which 
are to govern a given branch of the law.” A court, they go on, “is 
expected to discover in the code the principles from which the 
answer to a particular problem can be worked out.’’ 8 

This is certainly the theory of continental codes,** but it would 


TS Greenwood v. Holqustte (1878) 12 Benge) Law . 42, 

T9 Biddomoye Dabee Dabee v. Sittaram (1878) I.L 4 Cal. 407. 

80 Shankar Murlidhar v. Mohanlal! Jadaram (1887) I.L.B. 11 Bombay 704. 
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(1967) 16 I.0..Q. at pp. 1075-1077. 
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be a radical departure for a common law code.** It has been said 
of the American Uniform Commercial Code that it “‘ does not pur- 
port to contain all the law there is. If it had made such a claim, 
it may be doubted that the habits of thought which the entire juris- 
prudential tradition of the common law imposes on all of us would 
have allowed any of us to take the claim seriously.” °° Perhaps 
this is why a distinguished French jurist said recently of the Uni- 
form Commercial Code that °** It isn’t really a code: it’s a collection 
of practical solutions.” °! 

As we have seen, one thing is certain. The existing English 
« codes ?” have not wiped out the old law. In Chalmers’ Sale of 
Goods Act nearly half of the cases cited ** still date from before 
the Act, and even in the more modern nerrative works * as many 
as 20 per cent. of the cases are from before the Act. 


(b) Professional prejudice 

It is not necessary to dwell on the undoubted prejudice agamst 
legislation felt by common lawyers. A leading legal periodical will 
discuss the implications of a decision by a puisne judge but has no 
regular feature giving similar attention to new statutes. There are 
still people who distrust a code because it is impossible to foresee 

everything: but one seldom hears the common law criticised because 
only things that have already happened come before the courts. 
The notion of the completeness of the common law is today uni- 
versally acknowledged to be a legal fiction, but its habits of thought 


remain. 


(c) The problem of drafting 

David Dudley Field saw clearly the problem: ‘* There should 
be neither a generalisation too vague nor a particularity too minute, 
in the Code... .°? * That he did not himself always succeed in hit- 
ting the right level of abstraction can be seen in his treatment of 
contracts in restraints of trade. Instead of laying down a broad 
and flexible rule that the area of restraint must be reasonable, he 
limited the effective area to “Sa specified county, city or part 


s» 0f. A. P. Bereni, “ The Code and the Case Law,’’ in The Code Napoleon ond 
Common-Law World, pp. 58-59. 

to — Gilmore, Seourity Interests in Personcl y, 1065, Vol. I, p. viii. 
Of. E. Allan Farnsworth, "Good Faith Performance and Commercial 
Reasonableness under the Uniform Commercial Code " (1988) 80 U.Chi. Law 
Rev. 666: ‘‘ But it remains to be seen whether it [ihe Uniform Commercial 
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a collection of related articles—whether hole of the Code is anything 
more than the sum of its parts—whether the Code has any ¢ruly ' overriding 
and super-eminent principles.’ '’ 
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thereof.” * Thus state-wide and nation-wide restraints, which 
might be reasonable at common law, were impossible.** 

The trouble is that there is a difference between case-law and 
statute-law. In case-law we are concerned with ideas, in statutes 
we are concerned with words. The Statute Book is littered with 
phrases that have become battlegrounds—* arising out of and in 
the course of the employment,” *’ “ absolutely void,” ** ‘“ debt, 
default or miscarriage of another person.” * This problem of fixing 
the right level of abstraction is really: how much discretion should 
be left to the judge? Some of the difficulties arising from existing 
codes such as the Sale of Goods Act are due to excessive detail 
caused by Chalmers’ attempt to codify the existing, but still develop- 
ing, law. What started as the germ of a judicial idea, which might 
have been distinguished or overruled, became statute-law, binding 
on all courts including the House of Lords. 

Take, for example, the rule that the buyer of specific goods 
could not reject them for breach of condition if he had become their 
owner under the contract,! a principle the application of which has 
anguished the academics,” though it has never actually been applied 
to its logical extreme in the English courts.* If any criticism had 
been voiced to Chalmers, he would no doubt have answered that he 
was simply stating what the common Jaw was—or was thought to be 
—and that the remedy lay in amending legislation. That solution 
has at last, in 1967, been adopted.‘ 

With a full-time Law Commission to keep an eye on the code 
once it has been passed, amending legislation may be quicker and 
more frequent in the future. But the question arises: must we 
depend on legislation, or can the common lawyers devise a code 
which is both precise and flexible? 


(d) Restriction on legal development 
The most telling objection to a code m a common law juris- 
diction is that it limits the development of the law. The common 


e See, e.g., California Civil Code, s. 1674. The area for restraints between 
was limited to “tho same city or town where the bone alae 
Usiness has been transacted, or within a specified 
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po EE Ea n EE with a sale of goodwill “ within 
: seo Pollock and Mulla, Indien Contract and Specifio Relief 
Acts, 8th ed., 1957, pp. 224-225 and 288. 
#7 Workmen's Compensation Act 1807, s. 1. ° Infants’ Relief Act 1874, s. 1. 
8® Statute of roads 167 1677, 8. á. 1 Sale of Goods Act 1898, s. 11 (1) (o). 
2 J. O. Smith (1981) l4 MLR. 178; 8. J. le (1988) 16 M.L.B. 174, 
179-180; P. 8. Ati , The Sale of Goods, 8rd od. pp. 107-106; G. H. L. 
Fridman, Sals of doods, p. 78; of. G. H. Treitel, Ths Law of Contract, 2nd 
ed., pp. 578—579. 
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law grows and changes. Statute-law is static until it is changed 
by the legislature. ‘‘ It is the function of courts,’”’ says a modern 
master of the common law, ** to mould the common law and to 
adapt it to the changing society for which it provides the rules of 
each man’s duty to his neighbour.” * But courts do not see it as 
their function to mould statute-law or to adapt it to our changing 
society. 

Part of the problem lies in the lawyer’s approach to an Act of 
Parliament. He does not see it as a creative force in the formation 
of new law, but rather as an interference with the “ natural ”’ 
development of the law by the judges. Hence the notion that 
Acts of Parliament must be strictly construed and the extraordmary 
presumption that a statute leaves the common law unchanged. 
Lawyers do not argue by analogy from statutes as they do from 
judgments, and many would think it wrong to do so. The late 
James Landis, Dean of the Harvard Law School, expressed this in 
a paragraph that cannot be bettered: 


“ When the highest tribunal of England in 1868 decided that 
the land-owner who artificially accumulates water upon his 
premises is absolutely liable for damages caused by its escape ‘ 
that judgment had an enormous influence throughout Anglo- 
American law.’ .. . Had Parhament in 1868 adopted a similar 
rule, no such permeating results to the general body of Anglo- 
American law would have ensued. And this would be true, 
though the Act had been preceded by a thorough and patient 
inquiry by a Royal Commission into the business of storing 
large volumes of water and its concomitant risks, and even 
though the same Lords who approved Mr. Fletcher’s claim 
had m voting ‘ aye’ upon the measure given reasons identical 
with those contained in their judgments. Such a statute would 
have caused no ripple in the process of adjudication either in 
England or on the other side of the Atlantic. .. . > 


If we could devise a way to stimulate the judicial mind, to dis- 
tinguish between statutes laying down limited solutions to limited 
problems and those containing in them more widely applicable 
truths, progress might be made. The process is not entirely 
unknown to judges, at least in the Divorce Division if not in the 
Queen’s Bench. Statutes dealmg with the divorce jurisdiction of 
our own courts have led the judges, in Travers v. Holley ® and 
Indyka v. Indyka, to create new law about our recognition of 


5 Diplock L.J. jn Indyka v. Indyka [1066] 3 All H.R. 588, 691. 

€ Rylands v. Fletcher (1866) L-R. 8 H.L. 880. (Footnote in original.) 

T See Bohlen, “ The Rule in Rylands v. Fletoker '’ (1911) 50 Univ. of Pa.L.Rer. 
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8 ‘‘ Statutes and the Sources of Law,” in Hervard Legal Essays, 1984, p. 218 
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the jurisdiction of foreign courts. In this way legislation has acted 
as a source of ideas, rather like a common law analogy.™ 

This question of judicial attitudes to statutes is of fundamental 
importance to codification. The Law Commission is working on 
‘“ the rules for the interpretation of statutes’ 1: it is no exagger- 
ation to say thet this problem must be answered before a code is 
implemented. There can be little doubt of the inadequacy of the 
present so-called “‘ rules ’’. of interpretation which can mean all 
things to all men and be used to justify any conceivable interpre- 
tation, and a few inconceivable ones. 

The Uniform Commercial Code is interesting in this respect. 
It has lost the provision in an early draft that it should be deemed 
to state common law principles to be “‘ applied, developed or 
limited ’? by judicial decision like other common law principles.” 
In its present version its second section provides that ‘* This Act 
shall be liberally construed and applied to promote its underlying 
purposes and policies,” 14 and it goes on to spell out its purposes 
and policies: simplification, expansion and uniformity.’* Of greater 
interest and utility is the ‘‘ Comment ” that follows each section, 
stating the purposes of the section, giving illustrations, and 
providing cross-references to other sections. This has been referred 
to by judges.*° 

The idea of a Comment would not be approved by everyone. 
Bentham saw the difficulty: how to describe the law without giving 
the description itself the authority of a statute. Many lawyers would 
agree with Lord Halsbury: ‘‘ The more words there are, the more 
words are there about which doubts may be entertained.” 27 But 
words are imprecise instruments. All too often it is difficult to 
understand what the draftsman is getting at in the absence of reasons 
and illustrations.“ The risk of conflict between code and comment 
can be exaggerated, and it must be taken. Some of our most 
tortuous enactments are with us because the draftsman mistakenly 
thought brevity was a virtue; it takes more words, not less, to state 
complicated ideas clearly. 

Whatever the drafting techniques adopted, nothing can save us 


11 Bor the use af statutory jes in German law see B. Simitis, ‘* The 
Problem of Legal Logic" (1960) 8 Ratio (Blackwell, Oxford) 60, 75-78. 
1s First o, 1605, Iam XVIL Firs Annual , 1868, para. 107. 
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from being bound by the attitudes and analyses of the draftsman. 
It is their structure that will contam the law of contract at least 
until the first major redrafting comes along in twenty, fifty or a 
hundred years’ time. ‘* In the case of a code, as of everything that 
should be systematic, the excellence of the first conception is every- 
thing.” 19 

One example of the effect on legal development of the analysis 
adopted by a codifler can be found in the remedies available for 
breach of contract. One of the important remedies is the right not 
to perform. The question is: for what breaches of contract is the 
remedy of non-performance available? 

We may answer this question by looking first at the contract: 
what obligation imposed by the contract has been broken? Some 
contractual terms are important, others are less important. It 
appears that in the general law of contract we may classify terms 
into three categories: (1) conditions, the breach of which entitles 
the party not in breach to refuse performance; (2) warranties, the 
breach of which never entitles the party not in breach to refuse 
performance; and (8) other terms, where what is important is not 
the initial classification of the term but the effect of breach.” 

The third category is a relatively recent development. It was 
not recognised when Chalmers drafted the Sale of Goods Act, which 
divides terms into conditions and warranties only. This rigid analysis 
makes it difficult (though not perhaps impossible) to extend the 
welcome new reasoning of the Hong Kong Fir case ™ to the most 
common type of contract. (It is of interest, incidentally, to note 
that in Chalmers’ original Bill of 1889 the buyer could reject for 
breach of warranty,™ that the Indian Contract Act did not 
distinguish between conditions and warranties,™ and that the 
Uniform Sales Act permitted rejection for breach of warranty.™) 

Perhaps the biggest fear is that the codification of just one branch 
of case-law will inhibit the development of new concepts at the 
borders, and in particular the no-man’s-land between contract and 
tort. It is of course difficult to see how any codification of the law 
of misrepresentation can fail to cover the tortious aspects of the 
subject in dealmg with—and, one hopes, draining—the present 
morass of fraudulent misrepresentation, negligent misrepresentation 
at common law, negligent misrepresentation by statute, non- 
negligent, non-fraudulent misrepresentation where rescission is still 
possible, and non-negligent, non-fraudulent misrepresentation 
where rescission is not possible. But what of the American develop- 
ments? These include the tort-warranty, where a form of strict 


19% Austin, op. cit., 8rd ed., p. 697. 

10 See Diplook L.J. in Hong Kong Fir Shipping Oo. Lid. v. Kawasaki Kisen 
Kaha Ltd. [1062] 1 All B.R. 474, 487. 21 [1062] 1 All B.R. 474. 

72 Cl. 60, which after became s. 58 of the Act. But of. cl. 19 of the 
1889 Bill, now s. 11 of the ; 


oa PPåian Contract Act 1878, s. 118 (now repealed), See also s. 117. 
s. 69. 
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liability has been developed not bounded by privity of contract,* 
and tort liability for unreasonable offers, even if they have never 
been accepted.™ If the contract side of the frontier is too strictly 
patrolled, reconnaissance parties mto adjoinmg territory may 
become impossible. 


(e) Accretion of casetaw 

It may be that on the day the code is passed one can look at the 
Queen’s Printer copy of the statute and say: ‘* That, and that 
alone, is the English Jaw of contract.” But there is no reason to 
think that lawyers will stop regarding judicial decisions as binding 
authorities, whether on a common law rule, an ordinary statute, or 
a codifying statute, and once the judges start to interpret the code 
it will no longer be possible to rely on the statutory words alone. 
Thus recent books on the law of sale of goods, though based 
substantially on the Sale of Goods Act 1898, refer to between 400 
and 850 cases decided since the Act was passed.** In this way the 
accessibility of the law, to the profession and to the public, is 
inevitably marred. 

This is unavoidable. Neither judicial nor academic commentary 
on the code can be prevented. Attractive though the idea may 
seem, it would not be possible to emulate the c. Deo auctore which 
forbade commentaries on Justinian’s Digest (and which was not long 
observed).** The approach of Cardozo J. is more realistic: “... 
code is followed by commentary and commentary by revision, and 
thus the task is never done.” * 


CONCLUSION 


It would no doubt be attractive to end this paper with a judicious 
weighing in the balance, an attempt to conclude whether the 
advantages of codification outweigh its difficulties. Apart from 
my natural desire not to commit myself when I may be proved 
wrong within the next two hundred years, this would not be 
profitable. 

This is because a great deal depends on the quality of the code 
and the spirit in which it is administered by the courts. Pope’s 
aphorism has sufficient truth m it to turn the scales: 


a5 o eoon much literature) F. Kessler, ‘‘ Products Liability '’ (1987) 76 Xalo 
26 Channel Master Oorpn. v. Aluminium Sales Ino. 4 N.Y. 2d 408, 151 N.E. 2d 
888 (1058). Bee K. N. Llewellyn, The Common Law Tradition, Decoding 


A (1960), p. 478. 

— Bale cases; Atiyah, op. oft., Srd ed. : 
488 cases; Fridman, op. ci.: 490 cases. 

28 Carolins once ‘ absolutely ited ’’ any form of ‘‘ comments and — 
on any ” of the law (t I am not clear whether this applied to dges) 
“ The damenta) Constitutions of Carolins,” eri. 80, in 5 Federal and 
State Constitutions, Colonial Charters, and Orgento Laws (ed. F. Thorpe) 
a19 (1009), cited Molinkof, The Lengesge of Hie , p. 209. 

29 Cardoso, ‘A Ministry af Justice '' (1921) 85 L.Rey. 118. 
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“ For Forms of Government let fools contest ; 
Whate’er is best administered is best.’’ 7° 
It is a striking fact that codification was not categorically 
opposed by any of the judges who spoke in the Lords debates, and 
indeed the pleasure which judges take in criticising the parlia- 
mentary draftamen, their professional partners in the creation of 
law, suggests that they would look forward to meeting a new code in 
combat. The motivation may perhaps be that which an eminent 
barrister once gave Mr. Justice Holmes in justifying the distinction 
between barristers and solicitors: “‘ if the law was to be practised 
somebody had to be damned, and he preferred that it should be 
somebody else.” = 
If the new code is well done lawyers will be in the Lord 
Chancellor’s debt for generations, and like the first Lord Chancellor 
Gardiner he will be in office a hundred years after his death.** If it 
is not well done, Sir Frederick Pollock’s sane and balanced comment 
will offer a crumb of comfort to the Chancellor and his Law 
Commission: “ It is strange how little harm bad codes do.” * 


AUBREY L. DIAMOND.* 


3° Hessy on Man, Epistle OI, 806-304. 
310. W. Holmes, Jr., ‘Law in Science and Science in Law" (1809) 12 
Harv.. Rev. 448, 460. 
33 hen Gardiner, Bisho of Winchester, was Lord Chancellor in Mary's reign 
): seo Ho , 5 History of Bnglish Law, pp. 5, 218, . Bacon 


wrote to King James to urge the to sppers M lan retort propos cae 
bishop Gardiner said in a senso hə would be bishop an hundred years 
ster his death, in respect of the long lessen he made: to lawgivars or ET 
ings and rulers after their decease, in their laws'’: 8 , op, cit. VoL VI, 
. 64, QOampbell erred the ing ‘‘Gardyner” (Ltves of the Lord 
Phencellors fond 1846), Vol. I, ps. XL-XLI. Gardiner appears as 


Bishop of Winchester In Shakespeare's Henry VIII. 
33 Holmes-Pollock Letters (2nd. ed., 1961), Vol i, p. 288 (letter from Pollock to 


Holmes, July 18, 1918). 
* Professor of tag in the University of London (Queen Mary College). 
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APPENDIX 
A note on method 


Tables 1 and 2 are based on an analysis of the cases reported in the 
rb deere EEA 1965. Although those reports purport to list 
the authorities cited by the court, and somethnes add a list of authorities cited 





TABLE ] 
Authorities cited in cases reported in AU England Law Reports for 
1965, by number of authorities per reported case 





Volume 1 Volume 2 Volume 3 |Toteal for 1965 


— — 






92 1 
80 1 
68 1 
1 
4p 1 
45 1 
43 1 
42 1 1 
38 2 2 
33 1 2 
30 1 1 2 
P s) 2 2 
27 2 2 4 
28 1 1 4 6 
25 1 1 
24 2 2 1 5 
1 1 
22 3 1 4 
Pal 1 1 2 
22 4 4 1 9 
@ or more 16 18 12-4 14 10-4 48 11-1 
10-19 33 23 159 2 19-4 8 18-9 
3-9 71 62 42-8 63 £10 196 45-1 
1 T Æ o 23 ie T2 166 
18 8 36 8:3 





— reported 


Total cited 
authorities 


Average number 


of authorities per 
reported case 88 89 9-1 89 





Notes: 1 Nationa! Provincial Bank v. Ainsworth 965] 2 All E.R. 472, H.L. 

3 In the Bstate of Fuld, dood. (No. 8) 5] 8 All E.R. 776, P.D.A. 

3 John ee W orsteds) Lid. v. Hanson Haulage (Leeds) Ltd. 
[1985] 1 All E.B. 118, O.A. 

4 Morris v. 0.W. Martin £ Sons Ltd. [1985] 2 All H.R. 725, O.A. 

5 Ward v. James [1965] 1 All B.R. 568, C.A. 

* R. v. Paddington Valuation O [1985] 3 Al B.R. 888, O.A. 

T Esso Petroleum Co. Lid, v. Harper's Garage (Stourport) Ltd. [1965] 
2 All E.R. 888, Q.B.D. 

s Regent On Oo. Ltd. v. Strick [1985] 3 All E.R. 174, H.L. 

’ See Table 2, 
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in argument but not referred to in the Judgments, Mr. L. C. B. Gower of the 
Law Commission pointed out to me that those lists are not complete. Each 
of those reported cases was therefore looked up also in the Weekly Law 
Reports, the Law Reports, Lloyd's List Law Reports and Taw Cases to see if 
it was reported in any or all of those series, and a comparison made of the 
authorities there referred to. 

For example, In the Estate of Fuld, deod. (No. 8) is reported at [1965] 
8 All E.R. 776. That report lists eight authorities referred to in the judg- 
ment. But the report of the same cese at [1966] 2 W.L.R. 717 shows that 
in argument a further sixty-two authorities were cited, while the report of 
the judgment covers more ground than that in the AU Hagland Law Reports 
and introduces a further ten cases, making a total of eighty cases cited in 
judgment or argument. These elghty authorities were then classified as to 
date. Again, John Carter (Fine Worsteds) Lid. v. Hanson Haulage (Leeds) 
Ltd. is reported at [1965] 1 All E.R. 118, where twenty-five authorities are 
referred to. But the report of the same case at [1965] 2 W.LR. 558 
shows that forty-one further authoritles were cited, a total of sixty-six. 
I am most grateful to Mr. G. A. Lord for his painstaking work on the cases. 

The authorities cited in the fifty-six contract cages in the period 1957-66 
dealt with in Table 8, and in the thirty cases on codified branches of the law 
for the same period dealt with in Table 4, were counted and classified in the 
same way. 

In each of these Tables, the reference to ctted authorities includes cases 
referred to tn argument as well as those cited in the judgments, so far as 
the reports mentioned above give this information. 


TABLE 2 


Authorities cited in cases reported in AU England Law Reports for 
1965, by date 
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TABLE 8. 
Authorities cited in 56 cases on the law of contract, 1957—1966, 
by date 
Dates of cited Number of cited 
authorities authorities 


TABLE 4 


Authorities cited in 80 cases on codified branches of the law, 1957~ 
1966, by date 
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TABLE 5 
Social surveys 
A. Survey prepared by the Government Social Survey and carried out by 


National Opinion Polls Ltd. for the Committee on the Age of Majority, 
July-September 19886. 


The survey was based on a sample of men and women aged 16-24 in England 

and Wales. Short details will be found in the Report of the Committee on the 

Age of Majority (1967, Omnd.3342), pp. 201 and 204. 

Among the questions asked were the following: 

How old do you have to be before you can legally sign your own hire- 

purchase agreament—for a soooter or a record-player? 

How old do you have to be before you can legally buy or sell your own 

house? 

How old do you have to be before you oan legally marry without having 

to get permission from your parents or a court? 

How old do you have to be before you can legally marry at all—that is, 

providing you can get permission from your parents or a court? 

How old do you have to be before you can legally drive a car on the 

public roads? 

How old do you have to be before you can legally buy yourself an 

alcoholic drink in a public-house? 

. Ifa man has sexual relations with a girl, and the girl is below ‘the age 
of consent,” he can be prosecuted. Do you know what this age is? 

The answers received are shown in the following table. 


P a p p pH 


-J 


371 
0-3 
89 
0-3 
0:3 
85 -5* 
0°65 
1:2 


es may not total 100 per cent. on account of rounding 
of decimals. 





B. Survey carried out by Social Surveys (Gallup Poll) Ltd. for the Consumer 
Council, August 1964. 
The survey was based on a sample of men and women aged 16 and over in Great 
Britain. 
Among the questions asked were the following: 
If something is bought without a written guarantee, who do you think is 
responsible for putting it right if anything goes wrong? 
The answers recelved were as follows: 


per cent. 
Purchaser gl 
Manufacturer H 
Retailer 22 
No one 6 
Don’t know 7 


CONTRACTUAL CO-OPERATION AND THE 
IMPLIED TERM 


One finds occasional reference in the contract textbooks and cases 
to a duty of “ co-operation ”?” which rests on each party to a 
contract: a duty, as J. F. Wilson has put it, to “ facilitate 
performance of the contract.” 1 An examination of this concept, 
and its limits, would seem worthwhile for two reasons. First, it will 
cast light on just how close a tie the contractual relation is: on how 
far English law is away from the Roman concept of “ good faith ” 
in contractual dealings.* This dissolves really into an inquiry as to 
how far one party will be allowed to put his own selfish interests 
ahead of those of his contractual partner. For when a party does 
something which interferes with the performance of the contract, 
or the benefit the other party hoped to get from it, his action is 
seldom contumacious; he has simply decided that some other interest 
of his own deserves first preference. Secondly, it ought also to cast 
ight on that difficult but important topic, the criteria by which the 
courts imply terms in contracts. For a ‘‘ duty of co-operation ” 
being seldom expressly provided for, such a duty will normally be 
pleaded as an “ impled term ” of the contract: the convention 
that the parties alone can create duties in contract will dictate that. 

“ Co-operation ” is a vague term, and can be used to cover a 
wide range of situations. However, the topic may be divided into 
two main parts for convenience of examination. The first deals with 
A’s interference with B’s enjoyment of the subject-matter of the 
contract, and the second with A’s interference with the actual 
performance of the contract promises. 


A. INTERFERENCE WITH ENJOYMENT OF SUBJECT-MATTER 


It may be said confidently enough that the law recognises a general 
principle that if one man contracts to confer a benefit on another, 
he must not do an act which substantially detracts from the other’s 
enjoyment of that benefit. This would be virtually to take away 
with one hand what one had given with the other. The principle 
has been described by high authority as one of ‘ common 
honesty,” * but no doubt it is reinforced by factors of public policy 
as well: business could not be carried on smoothly if a tradesman 
could not rely on getting the full benefit from his contract. 


1 Principles of the Law — Bee also Sutton and Shannon on 
Oontracts, 6th ed., p. 108 and Mona Eqwpment v. Rhodesia Reilways Lid. 
[1649] 2 All B.B. İ014, 1018 — 3. 

2 See Powell, ‘‘ Good Faith in Contracts ' (1956) 9 Cærrent Legal Problems 16. 

3 Harmer V. Jumbi ie ile Tin Areas Lid. [1981] 1 Ch. 200 25 

rd 


Younger L.J. See also Macnaghten in Trego v. Hunt [1906] A.C, T, 25. 
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It is doubtful, however, whether this principle is entitled to the 
name of a ‘‘ rule of law ” which attaches to all contracts. It is 
rather an inarticulate premise which underlies legal reasoning, and 
which may appear in a variety of guises. In two fields in particular 
it has crystallised into a well-known rule, the rule that one must not 
** derogate from one’s grant.’ One of these is the contract for the 
sale of a business, where it is well established that the vendor must 
not later solicit his old customers himself, thus effectually destroying 
the real object of the sale.* The other is the contract for the grant of 
an interest in land, whether a conveyance or a lease, where it is well 
established that the grantor must not use land retained by him * in 
such a way as to render the land unfit or materially less fit ’’ for the 
purpose for which the grantee wants to use it." A common example 
is the grant of land for building, where the grantor will be enjoined 
from building on his own land in such a way as to obstruct the lights 
of the grantee; ° another is the grant of a lease for the purpose of 
carrying on a trade, in which case the grantor will not be allowed to 
indulge in any activity which substantially mterferes with the 
trade.” 

But these are just the best-known illustrations of the operation 
of the principle. They are instances where there have been enough 
precedents for one to be able to define the obligation at least roughly, 
and to make it the natural thing to refer to this obligation as a ** rule 
of law.” The principle also appears as a settled rule, but under a 
different appellation, in what is known as the “ implied covenant 
for quiet enjoyment ” in the law relating to leases.* This ** implied 
covenant ” has in the course of centuries of litigation been fairly well 
defined; it is nothing more nor less than a rule of the common law. 
Its boundaries overlap quite substantially with those of the 
obligation not to derogate from grant, and in some cases either may 
be pleaded.’ 

The principle has solidified in other specific cases as well. For 
instance, it may now be treated as a rule of law that a seller of 


4 Seo especially Lebouokere v. Dewson (1872) LLE. 18 Eq. 828; Trego v. Hunt 
[1896] A.C. 7; Curl Bros. Ltd. v. Webster [1904] 1 Oh. 685. 
s The quotation is from Browns V. Flower [1911] 1 Ch. 219, 226, 
© Palmer v. Fletoher (1688) 1 Lev, 1%; Rosswal v. Pror CG) 6 Mad Rip. 
116; Myers v. Catterson (1899) 48 Ch.D. 470; Phillips v. Low ] 1 Ch. 47. 
Cf. Bi ham, — & District Banking Co. v. Ross 88 Oh.D. 905; 
hapman [1 J] 1 Ch. 659. 

PSEA Jumbil (Nigeria) Tin Areas Ltd, [1921] 1 Oh. 200; Aldin v. Latimer 
7 Muirhead d Co. [1894] 3 Ch. 487; Cable v. Bryant [1908] 1 Ch. 259. Of. 
Lyttleton Times v. Warners [1907] A.C. 476; Robinson v. Kilvert 
41 Ch.D. 89. For a discussion of the iple, soo M 1de, 
Lew of Real Property (8rd ed., 1968), pp. et 200.; Tilliotr (1884) 60 LOAR 

244, 


®* For useful —— of this im lied covenant, see Woodfall, Landlord and 
Tenant, 26th ed., ; Fox, Landlord and Tenant, 8th ed. , p. 188 
et seq; Hill and Tana | Law "of Landlord and Tenant, 14th ed. , p. 190 
et s6u. 

9 — v. Hichhols [1918] 2 KB. 808; Robinson v. Lilvort (1899) 41 
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shares must not prevent his buyer from registering his transfer,?° 
and that the assignor of a debt must not release the debtor from any 

security."’ In both these cases the party would be substantially 
destroying what he had given. 

Even in this group of well-settled rules it is common to refer to 
the duties as “ implied terms ” of the contract. This is just a 
manifestation of the practice, existing since at least the mid- 
nineteenth century, to refer all duties on the parties to a contract to 
the wills of those parties themselves.1* But in their origins these 
rules were not supposed to have anything to do with the parties’ 
wills at all: they were quite openly admitted to be creations of the 
law. The duty not to derogate from grant on the sale of a business 
had its beginnings in equity, where the cases were decided on the 
simple ground that the defendant’s conduct had been “ fraudulent ”’ 
ar ** unconscionable.” > The origins of the obligation of the 
grantor of land are to be found in the old action on the case; it was 
just an actionable wrong to stop or obstruct lights when you had 
sold land for building purposes.** Yet the name “* impled term ” 
has become firmly attached to these duties, and with it the sugges- 
tion that the question is really just one of interpreting “‘ intention.” 

But so far one has dealt only with wellHingrained illustrations of 
the principle. It also makes frequent appearances in cases where 
there is no precedent directly in point, and it is alleged that a duty 
arises on the facts of the particular case. The terminology of 
“ impkied term ” and “ parties’ intentions ” is usually relied on to 
Justify the imposition of this unexpressed duty. So, to take two 
examples from shipping law, it has been held that the owner of a 
chartered vessel must not change her flag during the currency of 
the charter,“ and that he must not load her with more coal than 
necessary, with the result that the charterer has to pay a large sum 
to have her lightened to pass over a bar.?* In both cases the owner’s 
act rendered the charterer’s enjoyment of the contractual benefit’ 
much less lucrative and more difficult than he was entitled to expect. 
It simply cast obstructions in the way of proper enjoyment. 

However, when one comes to examine the limits of this 
** principle ’’ one sees for the first time that “ common honesty ”’ 
is not the overriding principle in English law that it seems to have 
been in Roman law. The common law seems to have been tailored . 
for hard businessmen. It is not prepared to mit party A to the 
extent that he must place party B ahead of himself all the time. 
Even the established rules about derogation from grants are not 


10 Hooper v. Herts [1906] 1 Ch. 549. 

11 Gerard v. Lewis (1867) L.E. 2 O.P. 805; Aulton v. a ee 

13 See Lord Redcliffe in Davis v. Fareham U.D.O. 1956] A.O. 698, 

18 Bee Shackle v. Baker (1808) 14 Ves.Jun, 468; ell v. fe aie at 
Ves.Jun, 288. 

14 Bee Palmer v. Fletcher and Rosewall v. Prior, swpra, note 6. 

18 Isaacs V. MoAllun [1921] 8 K.B. 877. 

16 Darling v. Raeburn [1907] 1 K.B. 847. 
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severe and all-embracing; and a party who tries to plead an 
unprecedented duty arising from the special facts will more than 
likely have his claim rejected. In other words, by no means every 
interference with party B’s contractual benefit is a breach. 

The following pomts may be made. 


(1) The principle seems to have been restricted to prohibiting 
acts which harm the enjoyment of the other party. It does not go so 
far as to require one party actually to perform positive acts to 
further that other’s enjoyment. It is no breach of contract simply 
to sit back and watch the other party running into more difficulties 
than he bargained for. By way of example, a licensor, while he is 
bound not to destroy the subject-matter ‘of the Hcence, need not 
take active steps to repair it if it falls into a state of decay’; a 
lessor is not, in the absence of an express covenant, bound to repair 
the demised premises.1* In line with the same policy, a party is 
normally under no obligation to stop the actions of others coming 
into conflict with the grantee’s interests. A landlord, for instance, 
is under no obligation to his lessee because another tenant in the 
same block causes an interference with the former’s trade.?® 

A striking case where such a duty was pleaded—and rejected by 
the court on the particular facts of the case—was Re Cadogan and 
Hans Place Estate Ltd. A contracted with B Company to pave a 
roadway for them, himself taking a lease of the land concerned until 
it could be dedicated. The plan given to him showed the proposed 
roadway to be of the legal width; in fact this was erroneous, 
although the defect could have been cured had the company bought 
a small additional piece of land. This it refused to do, and it was held 
that it need not, although the builder in whom the land was vested 
was by law bound to maintain it in perpetuity.™* 


(2) But even a positive interference is not always a breach. TIt 
has been established—mainly in non-derogation cases—that to be a 
breach an interference must be ** substantial.” 22 However, that is 
a very vague and flexible criterion. The courts seem to be reluctant 
to find that it has that character if all a man has been doing is to 
indulge his own business and profit-making interests. The cases 
point to a policy of something rather like free enterprise: they 


17 Pomfret v. Ricroft (1660) 1 Wms.Seund. M. 

on aa Pullen (1842) 10 M & W. 821; Sleafer v. Lambeth B.C. [1960] 1 

18 Port v. Gri [1988] 1 All E.R. 205; Maley v. HiohAols [1916] 2 K.B. 808 

20 (1805) 11 T.L-.R. 477. 

21 There are two cases where positive conduct is required in situations which 
may be said to come under this head. A landlord must take care to soe 
thes the tenant is not harmed by a of the premises which the landlord 
retains in his own possession control: Cockburn v. Smith [1924] 2 K.B. 
è reaacnable opportunity to appear theatre performer at a salary must him 
a reasonable opportuni se — v. 22. 

n O'Coder Ltd. vV. — Trading Co * ors kB 128; Melly v. 
Battershell [1040] 2 E.R. : 

Vor. 81 14 


894 THE MODERN LAW REVIEW VoL. 81 


that a man should not be prohibited from carrying on 
business freely just because one of the persons with whom he deals 
is thereby caused some damage. 

So, while the vendor of a business must not actively solicit old 
customers, there is nothing to stop him setting up a new business 
of a similar kind in the same area.™ But perhaps the best 
illustrations are two cases where the plaintiff sought to imply a term 
on the particular facts. In Dare v. Bognor U.D.C.* it was held that 
a council which had hired 500 chairs to the plaintiff which he was to 
let out to the public for a band concert could nevertheless provide 
free chairs for the same concert. They were entitled to enhance the 
reputation of their seaside administration at the plaintiff’s expense. 
In Livock v. Pearson Bros.?° the defendant manufacturers sold 
goods to the plaintiff retailers on condition that the plaintiffs should 
not resell them to the public at less than a specified price. Some time 
later the defendants themselves sold direct to the public at a lower 
price. It was held that the loss to the plaintiffs could not be 
recouped in damages.* 

The balance which thé court has to maintain is a slender one: 
between the plaintiff’s right to the expected profit from his contract 
on the one hand and the defendant’s right to carry on his busmess 
at a profit on the other. The balance seems to have been weighted 
somewhat in favour of the defendant. 


(8) Another aspect of the flexibility of the concept ‘* substantial 
interference ” can be seen in the cases of derogation from the grant 
of land. This duty not to “‘ derogate ’’ restricts a man in the free 
exercise of the rights of ownership of land, and there is evidence 
that this is something the courts are very reluctant to do. It seems 
that one of the factors they have taken into account in determining 
whether the interference is ‘* substantial ” is whether the grantee’s 
interest is really important enough to merit the restriction of the 
other’s normal rights. So, while a man’s right to live on his land 
without interference may be sufficient to stop his vendor neighbour 
from building, the courts are much less ready to give equivalent 
protection to something Hke a grant of sporting rights. In fact, it 
has been held that the grantee of a right to shoot rabbits on certain 
land has no right to complain if the owner lays a railway across it,” 


E Y. Hunt [1806] A.O. 7. This case affirmed the position established 
in ouchere V. Ee E AA S 18 Eq. 8%. The cases vacillated from 
this time until Trego v Some favoured a fairly severe restriction 
See Net Oe ea) en Cooper (1890) 14 Ch.D. 506); others 
favoured a ‘free-trade '’ which even allowed the vendor to solicit 
customers lane Pearson Sa Lae 145). A middle course 
ae v. Hunt lond was ado jn Leggott v. Barrett (1880) 15 

D. 

24 (19 — a 

as (1 88 Com.Cas. 188 

Se ues ans Ooa Lia his Ws rading Co. Ltd, [1997] 2 K.B. 128 and 
Robinson vV. Kilven (1899) 1 D. 88. 

a7 Bird v. S.E. Ratlwey (1865) 19 O.B.(m.s.) 268. 
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or cuts trees or furze,** thus disturbing the game. The right to make 
a profit out of one’s property is evidently taken to be more deserving 
of protection than a right to shoot rabbits." Yet a contract is a 
contract, and even a grant of sporting rights must not be destroyed 
almost completely; so actually to sell some of the land in question 
for building, thus excluding the sporting tenant completely, is a 
breach of contract.*° 


So the courts have refused to give the status of a rule of law to 
the principle that a party must not interfere with the other party’s 
enjoyment of his contract. The concretisations of thet principle are 
very limited in scope, or are themselves very vague and flexible, 
and able to give way readily in any case: the duty not to derogate 
from a grant of land is the best example of that. The principle is 
really a moral one which can be defeated by other factors. The 
headnote to the report in the Dare case is a fair statement of the 
court’s attitude in cases of the kind: 

“It @gnnot be laid down universally as applying to every 
contract that whenever something is done by a grantor which 
has the effect of preventing or reducing the mok which the 
grantee reasonably expects to get out of the contract there is a 
good cause of action. Each contract must be looked at and 
considered in itself.” *? 

It may be suggested that each case involves a careful weighing 
of three considerations: the substantiality of the interference, the 
importance of the grantee’s interests and the social desirability that 
the defendant should be allowed to act as he has done. In respect of 
the last of these three considerations, the courts have demonstrated 
that they regard freedom of trade and competition and the right to 
make a profit out of one’s property as of paramount “ social 
desirability.” A man cannot be expected to let his own business 
interests suffer just because he might by so doing make things a 
little less profitable for the other party to one of his contracts. 


B. INTERFERENCE WITH PERFORMANCE OF PROMISES 


One turns now to a different question, although one which 
involves many of the same considerations. This is the question of 
the right of a party, not to the enjoyment of the other’s performance, 


28 Gearns v. Baker (1875) L.R. 10 Ch. 855; Jeffryes v. Hoans (1865) 19 O.B. 
(m.s.) 246; Diok v. Norton (1916) 85 LJ.Ch. 628. See also Pattison v. 
Gilford (1874) L.B. 18 Eq. 259. 

2° Note James L.J. in Gearns v. Baker at p. 887: ‘It is preposterous to supposs 


that a man who grants a shoo lease for 21 years is to be dictated to by 
this court as to whether he s cut down a tree or remove a copplos, 
because by so doing he would be drnving away the hares." 


31 4. q., the rule that a vendor of a business must not solicit old customers. 
32 The Times Law Report headnote, 28 T.L.R. 489. 
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but to perform his own part free from interference. For the 
purposes of discussion it will be convenient to divide the fleld into 
two parts, although in fact it is probably not possible to draw an 
absolutely firm line between them.°4 The cases will be classified 
according to whether party B is being blamed for having done a 
positive act obstructing party A, or whether he is being blamed for 
sitting back and not actively helping. The distinction, then, is 
between a duty not positively to obstruct and a duty to co-operate 
actively. 


Duty not to Obstruct: Total Prevention 

We are concerned here with the situation where party B has by 
his conduct made it impossible for party A to perform a part of 
his contract; the question is how far this prevention is a wrongful 
act, 

One aspect of the topic may be disposed of simply. If B forces A 
into technical breach of contract by his conduct, he will not be 
allowed to sue for damages or to enforce a forfeiture or penalty 
clause in the contract itself. This is a sort of estoppel: a man will 
not be heard to blame another for something brought about by 
himself. That is perhaps best illustrated by a group of building 
cases which hold that a building owner is disentitled to enforce a 
clause providing for liquidated damages for exceeding a certain time 
limit if the delay was caused by the owner himself.” 

These are simple and reasonable cases. But they do raise a point 
which causes much more difficulty in other contexts. It is that these 
decisions are in no way concerned with whether B, the preventer, 
has committed a breach of contract himself by his act of prevention. 
Indeed, in some of the cases his act, although making it unreasonable 
that he should enforce the contract against A, was clearly not itself 
an actionable breach.** 

A more difficult problem arises when A, the prevented, is sumg 
B, the preventer. The question of how far the prevention is “‘a 


33 Bee, for a discussion of this blem, Stoljar, ‘' Prevention and _ Co-operation 


in the Law of Contract " 81 Can.B.R. 281; Patterson, ‘' Constructive 
Conditions in Contracts ’’ (1049) 42 Co LLB. 908. 

34 To illustrate the (at times) — of the distinction, see City of Dublin 
Steam Packet Co. v. R. (1908) T. LB. 798, whare the was the 


extent of the Hey facilities to which a shippin oompany was — 
Cozens Hardy M. R. put the answer in this way: my opinion the implied 
obligation imposed by the contract upon the was, if put in a positive 
form, to allow all such facilities the pier as are reasonably necessary 
to enable the company to — their obligation under the contract, or, if put 
in a negetive form, not A T E O ier to be used so as 
substantially to prevent the company at gga 

the contract.” See also Doe v. Hunt (1838) M & W. 690. 
Bee especially Holms v. (1888) 8 M & W. 887; Roberts v. Bury 
Improvement Commissioners 70) L.R. 5 O.P. 810; Russel v. Sa Da 
Bandara 12 O.B.(m.8.) 149; Lodder v. Slowey [1004] A.C. 449; 
Amalgamated Building Contractors v. Waltham U.D.O. [1952] 2 All B.B. 
452. Note the distuuane seals ` 81 Can.B.R. 281. 

See particularly Dodd v. C .B. 562 and note also Worcester 
College v, Ozford Canal —— Co, aout 81 L.J.Oh. 1. 
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wrongful act ’’ is complicated by the number of ways in which the 
matter may be pleaded. Not all of these are concerned with the 
question of whether B’s conduct is a breach of contract, and the 
relation between them is by no means certain. The question may 
arise in the following ways: 

(i) A may be suing B for failing to perform his main contractual 
promise. B alleges his performance never became due, because A 
did not perform a condition precedent. A alleges that B cannot rely 
on that, for he prevented performance. This is again to use the 
preventing conduct as a kind of estoppel. This was a common mode 
of pleading in early times, when lawyers tended to be more 
preoccupied with ideas of ** condition ” than they are now.’ 

(ii) B’s act may, in addition to rendering <A’s performance 
impossible, ** evince an intention ” not to perform his own part, and 
A sues on this as a repudiation.* 

(iii) A may be suing for a quantum meruit, he having been 
prevented from completing work already begun.*® 

(iv) A may be suing B for non-performance. B pleads that the 
contract has been frustrated. A alleges that this plea is bad because 
B himself brought about the frustrating act.*° 

(v) A may be suing B for having broken an imphed term that 
he would not prevent further performance by A. After Hochster v. 
De la Tour,*! establishing that a contract can be broken before the 


37 Originally it was taken to A pana tian For instance, if A 
PO e a) Ar ERT built a ea aira oe building, 
could apparently sue for the full rin and would be es 


ped from 
alleging that the condition was not fulfilled: Peters v. Opie (1671) 1 Ventr. 
177. DORA FOLA giye S een bo eee ee his time and 
money, and this did not remain good law for long. ( Colley v. Overseas 
Koporters [1921] 8 K.B. 302.) Nevertheless throughout the 19th century 
one finds cation ralioà on as an swfoppal much more than one would today, 
provided that’ tar epoheationcin AI Piy ye eye aan 
& man more han’ e i entitled to : see, — meg ee MoAndrew 
9 L.T. 550; Bradley vB Benjamin (1877) 46 Q.B. Lott v. Outhwarte 
(1898) 10 T.L.R. 76. But nowada this form of pleading is restricted to 
cases where the '‘ prevented ’’ condition is an act of a formel ministerial 
park of tio consteratien, Bee, kinia wba amount o he man 
of the consideratio , 6.g., Tiberghsen Dreperis Societa V. Greenberg 
igas) 1 Liey s Rep. 780, and note the comments of Hill J. in The Valsesia 
1927] P 110 and of Devlin J. in Mona Oi E quipment Co. Lid. v. 
Rhodesia Railways Lid. [1049] 3 All E.B. 1014, 1017. 

38 See the classic definition of ‘‘ repudiation ”’ in Shaffer (James) Lid. v. 
Findlay Durham 4 Brodie [1058] 1 W.L.R. 106. See the use of repudiation 
in this way in Jory v. London C cold ot elie Cady Her aa oy In the 
Court of Appeal '' implied term ” was relied on: see [1951] 2 K.B. 476. 

19 Bee Plenché v. Colburn (1881) 5 O. & P. 58; 8 Bing. 14; De Bérnard 
Harding (1858) 8 Hx. 828; Prickett v. Badger (1856) 1 O.B.(m.5.) 206; 
man V. Pooook (1850) 15 Q.B. 576. 

40 This is the doctrine of ‘‘ self-induced frustration.’ Bee Cheshire and Fifoot 
on Contract, 6th ed., pp. 487 st seq. and McHiroy and Wiliams, — —— 

Performance, p et seq. The | cases are Maritime N 

o. v. Ocean Trawlers Lid. [1985] A.O. 594 and Constantine 8.8. Oo. Ltd. 
v. Imperial Smelting Corporation [1949] A. 
1 (1853) 2 E. & B. 678. 
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due date for performance, this has become a more common mode 
of proceeding than (i). 

(vi) A may be suing B for having so altered an existing state 
of circumstances that performance by both parties, if carried out, 
would be something quite different. A will in such a case rely on the 
“ implied term ” formulated by Cockburn C.J. in Stirling v. 
Maitland and Boyd: 

“ If a party enters into an arrangement which can only take 
effect by the continuance of a certain existing state of circum- 
stances, there is an implied engagement on his part that he 
shall do nothmg of his own motion to put an end to that state 
of circumstances under which alone the arrangements can be 
operative.” # 

In only three of these cases, (ii) (v) and (vi), is B’s conduct 
really alleged to be a breach of contract in the normal sense: i.e., 
an act for which damages are recoverable. In (iii) the remedy 
sought ig not damages, and m (i) and (iv) B’s conduct is being 
relied on only as depriving B of a defence otherwise open to him. 
It is anything but clear just how far the boundaries of these three 
situations are also the boundaries of breach. Acts giving rise to an 
estoppel and acts amounting to a breach have never been necessarily 
coincidental (although since estoppel is an aid to a cause of action 
the two are not very far apart) “; there is some evidence (although 
sight and out of line with some academic opinion) that self-induced 
frustration of contract is not necessarily a breach of itself *; and 
there is no inconsistency about saying that a man may be liable to 
pay for work done by another although he is not liable in damages 
for breach. 

So the problem of how far prevention is “‘ not allowed ” by the 
law is complicated by all this. We can only say that one does not 
fmd any cases under heads (i) to (iv) where the pomt was even 
discussed whether prevention inevitably has the effect m question. 
There is more of interest under heads (v) and (vi), where we find 
cases suggesting that prevention is not always a breach of con- 
tract: that sometimes one party will be allowed to prevent the 
other party from performing his part, even if that means that he 


42 By way of example, see Cory v. London Corporation [1951] 3 K.B. 476; 
Luror — Ltd. v. Cooper [1941] A.O. 106. 
: 852. 


6 , before anticipa Tepudistion was allowed to be a breach by Hochster 
v. De le Tour it could serve as an estoppel: see Ripley v. MoOlure (1849) á 
Moreover, the use of prevention as an estoppel in this context is 


Ex. 845. 
very close to its use in esto the ter alleging the other is in 
breach. (Bee above p. £00) E ied some ——— tumble h these 
done shall not a himself of the non-performance which he has 

_ occasioned ": 
ciples, § 1255. 


os 
45 Seo Ra Arthwr (1880) 14 Oh.D. 608, quoted by Glanville Williams in Impos- 
sibility of Performance, p 22. Of. Sutton and Shennon on Contracts, 6th 
n p 
. P a 
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is prevented from fulfilling the condition on which his right to 
counter-performance depends. 

It is obvious that such cases will be rare. If B prevents A from 
carrying on with his part it is usually clear that he is not going to 
perform his part either; in other words this is a repudiation of his 
own express promise of performance, and a clear breach. Many 
cases recognise it as a general rule that prevention is a breach; the 
rule in Stirling v. Maitland clearly assumes so,** and we find wide 
dicta in other cases.‘ But there are a number of cases which do 
decide that the rule, although general, is not universel. It is notable 
that they are nearly all cases where the “‘ implied term ” has played 
an important part. 

In one group of cases B carries on a certain activity 
—usually a business—and contracts that he will let A derive a cer- 
tain benefit from this activity—a ‘“‘ subsidiary benefit ’’ “*—for a 
period of X years. In less than X years, B gives up the business, 
thus preventing A from earning his benefit. As early as Rhodes v. 
Forwood * m 1876 it was held that a cesser of business in a case 
like this by no means necessarily entails that there has been an 
actionable breach of contract. 

The courts have treated the question in such cases as one of 
& construction’? and ‘‘ implied term.’’** Either the contract 
means that A is to be retained for a set period, m which case the 
question is whether one can imply a term that the business can be 
ended before that period; or else it means that A is to derive 
profit only from such activities as B actually carries on over X 
years, in which case the question is whether there is an implied 
term that he will continue activities for the whole X years. But 
sometimes the differences in wording which have been held to 
justify different constructions are far too slight "t; sometimes in two 
very similar cases the terms proposed for implication have been 
opposites... This artificial and rather unconvincing overlay covers 


upr 
47 Bee Barque Qutl ee eae T han 
Williams L.J.; Harrowing v. Dupré (190%) 7 Com.Cas. a ey ake 
J.; Mutsonbooher v. Le Aseguradora Hepanola DEES EBS ies pat 
1 


(1912) 17 Com.Cas. 107, 118. as HE 1 — 
ee eee ne eee a, 
which has bean adopted consistently, Soerutton J. — 
Court of A in Reigate v. Union M A — (Ramsbotiom) a 
918] 1 K.B. 502, 604-605. 
51 for instanoe, Rhodes v. Forwood (1875) 1 Cas, 256 and Turner 
doudemith [1901] 1 544, In Northey v. —*88 (1902) 18 T.L.B. 


648 Phillimore J thought the the distinction between these two cases 
was “too fine.” 
s2 In Brace v. Calder [1895] 2 Q.B. 258 LJ. asked whether one could 


imply a term that the benefit could be en Se Le a a 


be carried on for 2 years (p. 950). Note also the quite te terms pro- 
posa by iho Aaa. iastan 10 and the Court of Appeal in al Publicity 
orvices v. Best's Brewery ] 3 T.L.R, 875. 
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up what in most cases is just the same situation: that B has agreed 
to allow A to derive a profit from his business over a period of X 
years, the question being whether B can suddenly terminate the 
arrangement. The holding that he can, means only that there are 
cases where it is allowable to prevent one party from performing 
a condition entitling him to payment, or to remove the fundamental 
basis of the contract. The court’s job in such cases is to balance 
two interests: B’s right to give up a business which is proving a 
liability or on the sale of which he has a chance of making a pro- 
fit, and A’s right to keep on reaping benefits on the continued 
receipt of which he has perhaps been relying heavily.“ 

The same thing can be seen in the group of cases on the land 
agent’s right to earn commission. It seems incontrovertible that, 
with only occasional doubts, it was thought before 1941 that a 
principal who prevented a land agent from earning his sale commis- 
sion by withdrawing his authority or by refusing to complete a 
contract was as a general rule liable in damages."* Lumor (Kast- 
bourne) Lid. v. Cooper © established that that was not so. Each 
case, it said, had to be looked at on its own facts, and it was not 
to be held that the prevention was a breach unless one must 
necessarily imply a term to that effect. In other words, the pre- 
sumption swung the other way: prevention is no breach in this 
sort of case unless circumstances lead to a contrary conclusion. It 
has been realised that the house-owner ought to have a free hand 
in getting the best deal he can." 

So these two groups of case make us wary of accepting as a 


1> TOS RREA ea a Maitlend was denied by Lord Hather- 
es rr at rae Sd ae aly p-Cas. 256, 272 Key L.J. in 
emlyn d Jo. v. Wood £ Co —— 488, 4k 496. But it remains & 
rima facie general principle: see, for a recent example, Shindler v. Northern 
aincoat Co. [1960] 1 W.L.R. 10%. 

Se Bae the Mie on, iit brani ae Tat des. ioe. 
more J, in Basman v. Halton Press Lid. [1052] 2 AU B.R. 
ever, Powell on Agency Ind ed., 884, There are many cases on the point. 
Bee, for cases where the business owner was not liable for 
Hamlyn 4 Co. v. Wood & Co. [1891] 2 Q.B. 488 or. Fesush @ Co. td. 


Leeston 

Co. (1808) 8 Oas. 188; Emanuel v. Compagnie Fermitre do Vick riso] 
W.N. 150; MoaIniyre v. Belohor (1888) 14 0. B. . 2.) 654. for 
where he was, Genoral Publicity Services Lid. V. Bests Brewery Ltd. [1951] 
9 T.L.R. 875; ate v. Union M actering Oo. (Ramsbottom) Ltd. 
[1918] 1 K.B. 602; Fowler v. Commercial er Co. Ltd, [1980] 2 K.B. 1. 

55 The crucial cases were George Trollope d Sons v. Mart — [1984] 2 K.B. 
486 and George pie ie Sons v. Caplan [1936] 9 368. But it seems 
to have been the rule before that: see Inchkbald v. Western Neilgherry Coffee 
Oo. (1864) 17 O.B.(m.s.) 788 and the a ae 
Trollope cases. See the rigid rule of wide diay “agian lapis ly in 
later cases: Bampton v. Garner 1987) 8 All E.R. 8 
[1980] 8 All BR. 627; Way £ Waller Lid. v. Verrall [1999] All EB. 888; 
Masson v. Morley 988] All E.R. H; Kahn v. Atroraft Industries Corpn. 
Lid, [1987] 8 All E.R. 476. 

36 [1941] A.O. 108. 

57 Bee Lord Wright at p. 145, infra, note 59. 
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general proposition that prevention is always a breach of contract.™ 
There are exceptional cases where it is not; sometimes the court 
will decide that policy is better served by allowing a man freedom 
of movement commercially rather than by tying him down to one 
person. Lord Wright has described the interest protected as “‘ the 
freedom of a principal to deal with his own property or business 
according to his own judgment.” ** To date it has been mainly in 
commission cases where this policy has made itself felt. But it 
has been emphasised that a close watch must be kept on every 
case where prevention is pleaded.*° The ‘‘ implied term ” has 
played an important part. 
Duty not to Obstruct: Mere Htndrance 
Here, B does not prevent A from performing his part, nor does 
he put A in breach of any of the contractual provisions. All he does 
is to make it more difficult for A to perform, so that it causes him 
extra time, extra expense and extra trouble. The contract has 
turned out to be a nuisance to him, perhaps an expensive nuisance. 
Prima facie, it would seem that A ought to be able to claim 
from B for this. It is well established that a party to a 
contract is liable if he delays in performing his own part "1; there 
seems to be no reason why he should not be similarly liable if he 
causes just as much inconvenience to the other party by delaying 
his performance." The courts have indeed recognised this as a 
general principle. Vaughan Williams L.J. has said: 
‘¢ There is an implied contract by each party that he will not 
do anything to prevent the other party from performing the 
contract or to delay him in performing it. I agree that gen- 
erally such a term is by law imported into every contract.’’ ** 


An application of this principle is to be found in City of Dublin 
Steam Packet Co. v. R.“ It was held that a company which was, 
by contract with the Crown, to be allowed the use of a certain pier 
for the purpose of carrying mail had a right of action when their 
performance was hindered by the fact that many other vessels 
were being allowed to use the pier. 


z8 For another case where tion was held to be no breach see Cory v. 
London Corporation [1951] 2 K.B. 476. 

59 Tuvor Lid. v. Cooper [1941] A.O. 108, 145. 

6¢ Gee Devlin J. in Mona Oil Hquipment Oo. Lid. v. Rhodesia Railways Lid. 
[1949] 2 All E.R. 1014, 1017. 

61 If the contract states no time for completion, the law will imply thst the act 
must be done within a reasonable time. 

63 Sometimes the delay in A's performance will have been caused by B's delay- 
ing performanoe of own express promises. There will then be no problem: 
he will be liable on that account. See Lawson v. Wallasey Local Board 
(1892) 11 Q.B.D. 290 and Mertens v. Homs Frecholds Co. ] 2 K.B. 526. 

63 Bar Quy Lid. v. Brown [1904] 2 K.B. 264, 271. Beo also Harrowing 
v. é (1909) 7 Com.Cas. 157, ; Bigham J., and tho Australian 
case Marshall v. Colonial Bank of Aust ) 1 OL.R. 688. 

t 94 T.L.R. 788. Bee especially Farwell L.J. at 801. Note also 

itrate Producers 8.9. Oo. V. George Fie d Co. (1908) 19 FLR. 628. 
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But, like the principle of “‘ non-derogation from grant,” this 
principle is not a strong one, and there have been warnings that 
before it is applied each case must be carefully examined on its own 
facts to see whether there is an implied term forbidding the act in 
question.** The decisions show a reluctance to imply the term, 
especially where the party was just pursuing his own busineas 
interests and carrying on profit-making activities which happened 
to clash with the plaintif’s interests. So, it has been held that a 
charterer was not liable to a shipowner just because the former had 
a number of other ships loading at the named port so that the ship- 
owner had to wait **; that it is no breach for the consignor of a 
large consignment of goods by different vessels to make slightly 
more favourable contracts with some shipowners than others, giving 
the former priority.*" 


Duty to Co-operate Actively 

We now examine whether a party to a contract owes a duty 
actively to help the other to perform his part. In the light of the 
findings we have already made, it must be said that it will be sur- 
prising if a man is thus bound. The law would seem to be more 
hardhearted than that. 

In examining the cases, one runs against the same problem as 
in the cases on prevention: that sometimes failure to co-operate is 
pleaded as a breach of duty, and sometimes as a factor which estops 
the guilty party from relying on a condition. But in this feld, 
cases of the latter kind have placed limits on how far co-operation 
is required which seem to be in line with those established by the 
‘c duty ’’ cases, so it is easier here to treat the question as a single 
one: how far is co-operation required by the law of contract ? 


(t) Co-operation as a necessity 
It is convenient to begin with the statement of law by Lord 
Blackburn in Mackay v. Dick.“ He said: 


“ Where in a written contract it appears that both parties 
have agreed that something shall be done, which cannot effect- 
ually be done unless both concur m doing it, the construction 
of the contract is that each agrees to do all that is neceasary 
to be done on his part for the carrying out of that thing, 
though there may be no express words to that effect.” 


This is an austere proposition. It goes no further than to impose 
a duty to act if an express term of the contract cannot be fulfilled 
without that act bemg done. So, the property in goods cannot be 
transferred by delivery if the transferee refuses to take them; a 


e See Vaughan Williams L.J. and Bigham J. in the cases cited in note 68. 

66 Bee the Brown and Harrowing cases (supra, note 68) and Ogmore 8.8. Co. v. 
Bornsr 4 Co, (1901) 6 Com.Cas. 104. 

7 U.S. Shipping Board v. Durrell [1928] 2 K.B. 7%. 

es (1881) 6 App.Cas. 251, 288. 
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co-operative act of acceptance is required from him.*®* A man who 
engages an artist to paint his portrait implies that he will give 
mittings.”° If a seller of goods is under a duty to get an export 
licence the buyer must give him the requisite information about the 
destination of the goods.” 


(ti) The limits of co-operation 

None of these examples goes very far: in all of them it is clear 
that the contract would come to a complete halt if the act in ques- 
tion were not done. How much further does the duty to co-operate 
go than absolute necessity? Evidently it cannot go much further, 
for Lord Blackburn would otherwise not have used the strict lan- 
guage he did. 

The first comment that needs to be made is that this “ neces- 
sity ’’ requirement does not always make good sense. It does where 
the contract places a duty on A to do a certam act which A cannot 
do without B’s doing a certain act as well. But the “ necessity ” 
test becomes blurred when the contract does not specify who is to 
do the act: if, instead of saying ‘* A will load the ship at X,” it 
just says ‘f the ship will be loaded at X.’’ Here it is not so mean- 
ingful to say that ** each party must do what is necessary to be done 
by him,” for while it may be clear that certain acts are necessary 
to load the ship, some of these can be done equally well by either 
party. All the court can then do is to apportion out the required 
acts between the parties according to who Is the better positioned 
to do them. This has often been done. It was in Mackay v. Dick 
itself, where the court had to allot the various tasks involved in 
conducting a test of a machine to one or other of the parties.” So 
to this extent ‘* necessity °’ is perhaps not a completely helpful 
criterion. 

But even if the act in question is laid down by the contract as 


€ See Colley V. Overseas Haporters [1921] 8 K.B. 808. 
7° ‘Viscount Simon in Luror (Hastbourns) Ltd. v. Cooper [1041] A.O. 108, 118. 


11 Viscount Simonds in Pound v. Hardy Tios] 4.0. 588, 608. For other examples 
sco Hall Gere and Terry v. Moss's Empires 
(1915) BR. to be carried out ‘st a time to be 


factory time.) Alao, on more individual fast eae i oe 115; 
Eleinert v. Abosso Gold Mt Ltd. Cos 58 BJ : kien 
E e T berg {1068} 1 Li 780. Bee also 
e a RS Productions Ltd. [1948] 
-O, 178, 201 
73 Bes especiall especially Lord Blackburn, 6 App.Cas. af p. 264, Note also, on the same 
— testing '’ Brogden v. arriott ) 2 N.C. 478; Miller V. 
(1985) 40 Com.Oas. 204. Bee the classic statement of the ve duties 
on Tl Ge shes AA 6 Best (1892) L.T. 76, 77 
(although his a a ea Miele ' parts ” of each has recentl 
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the sole duty of A the court will sometimes require B to do more 
than Just what necesstty demands to help him. Viscount Simonds 
has said, for instance, that if the duty to obtain a sales licence is 
with the seller, “‘ the buyer must co-operate by teling him the 
destination of the contract goods and otherwise as may be 
reasonable.” T3 

Again, in more than one case it has been held that one party 
must give notice to the other of certain facts which he is in a bet- 
ter position to know: a tenant, for instance, cannot sue a landlord 
for failure to repair unless he has given notice that repair is 
required. ’* 

But the law is not prepared to go much further. While it goes 
a little beyond absolute ‘‘ necessity ’’—as to be sensible it must— 
it stops short of demanding co-operation merely because that would 
be reasonable. The English law does not require a degree of con- 
duct equivalent to the Roman “ good faith.” By and large, the 
motto seems to be “‘ each man for himself,’? and a party is not 
required to Interrupt his own activities merely to help the other 
if he sees him getting into difficulties.”® 

The best illustration of this tendency is to be found in Mona Oil 
Equipment Co. v. Rhodesia Railways Ltd.™ A contract of sale 
provided that the sellers could obtain payment by means of signed 
confirmation by nominees of the buyers. When the sellers 
approached the nominees for the purpose, the nominees professed 
not to act immediately but to wait until they had received specific 
authorisation from the buyers. The sellers mistakenly thought that 
the nominees were refusing to act at all, and complained to the 
buyers. The buyers did nothing to remove the misunderstanding; 
but, without telling the sellers, they sent instructions to their 
nominees. The sellers remained under the misunderstanding and 
assumed that the contract was “‘ off.” When they discovered the 
true facts they sued the buyers, alleging breach of an implied term 
which Devlin J. said was based on the suggested ‘‘ necessity for 
co-operation.” But he found the buyers not Hable. He said: 


“ I can think of no term that can properly be implied other 
than one based on the necessity for co-operation. It is, no 
doubt, true that every business contract depends for its smooth 
working on co-operation, but m the ordinary business contract, 
and apart, of course, from ress terms, the law can enforce 
co-operation only im a limi degree—to the extent that is 
necessary to make the contract workable. For any higher 


13 A. V. Pound d Co. Ltd. v. M. W. Hardy & Co. Ino. [1956] A.O. 588, 608. 
14 Makin v. Watkinson (1870) L.B. 6 Ex. 25. This principle is one of some 
ELERT Kawasaki Kisen Kabushiki Kaisha v. Ba S.S. Co. Ltd. [1988] 
. T90. 


TS Indeed there are some cases, not apparently very different from those in note 
a a S has been held unnecessary: sea Sieveking v. Maass (1858) 6 
. & B. ; 
Te [1M0] 2 All E.R. 1014. 


Jury 1968 CONTRACTUAL CO-OPERATION AND IMPLIED TERM 405 


degree of co-operation the ies must rely on the desire that 
both of them usually have that the business should get done.” *’ 


The case is a harsh one; it would have been no trouble for the 
defendants to correct the mistake. But the law evidently felt that 
it was up to the mistaken party to get to the bottom of the matter 
himself.7® 

So when Lord Blackburn spoke of ‘* necessity ”?” in Mackay v. 
Dick he perhaps did not mean that in the strictest sense, but he 
did mean to emphasise that there are definite limits on what a man 
is expected to do to help his contractual partners. 


C. CONCLUSION: THE FONCTION OF THE [IMPLIED TERM 


l. It appears that the English law of contract does not require 
an attention by one party to the other which amounts to absolute 
“ good faith.” Something a good deal less than that will suffice. 
A party must perform his express promises to the letter "°; he must 
refrain from certain acts which substantially impede either the 
other party’s performance or his enjoyment, in particular if those 
acts are done without any reasonable excuse. But this does not go 
very far. He may be allowed to get away even with positive acts 
of obstruction if he was merely going about his business with others. 
He is seldom required actually to do a positive act which is not 
provided for in express terms; he need only do that if there is 
something approaching a necessity for the act to render the express 
parts of the contract workable. 

It seems that the law has espoused a policy of free enterprise 
and “ look out for yourself.” The courts have not been willing to 
restrict A’s business activity—-whether in dealings with goods or 
land——just so that he can please B, one of his contractual partners. 
This is a policy which is exemplified elsewhere in the law: for 
example in the cases on covenants in restraint of trade ** and cov- 
enants against assignment." 

2. So one finds an almost complete lack of legal rules laymg 
down broad moral principles of the ‘‘do as thou would be done 
by” kind. Whenever the courts have stated prima facie rules, 


77 At p. 1018. Italics supplied. 

T78 One finds a yv aa a Giiend Denni- d Gu D y: Joma 
Ruddin Ltd. 1 W.L R. 815. See also Steoanes v. The Commonwealth 
(1919) 20 8.B.N.8.W. 27 (Australian) and Harrison v. Walker [1910] 2 K.B. 
458 


10 The law js very strict about this. If a man has promised something, it is no 
excuse for failure to perform that his own business interests had been occupying 
his attentions. ence aae ine DOST ee aes 860 
especially Maritime National Fish Lid. v. Ocean Traw Ltd, [1985] A.O. 
5 


s0 Bee the law set out in Cheshire and Fifoot on Contract, 6th ed., pp. BH et seg. 


Shee de Landat d Begley DES) ean acon fer ent not a 
‘t usual covenant’); Grove v. Portal [1008] 1 Ch. and Greenhalgh v. 


Mallard ] 2 All B.R. 984 (covenant against assignment will be strictly 
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such as that a party must: not impede the performance of or enjoy- 
ment by the other, they have been astute to emphasise that each 
case must be carefully looked at on its own facts. In other words, 
they have preferred to leave the question as open as possible so that 
in each case the competing interests of the parties can be 
fairly weighed. The implied term has played an important part in 
achieving this. In almost every case where the judges have 
emphasised that each case is to be examined on its own facts, they 
have said that the question is one of whether a term can be implied, 
which depends on the “ intentions of the parties ” in that case. 

So, in the cases on interference with enjoyment, one finds pass- 
ages which rely heavily on this element of intention: statements 
that if the parties had been asked they would not ‘* have immedi- 
ately said ‘ Oh there is no need really to put that in because it is 
so abundantly clear °?” ©; that any other conclusion *‘ would not 
be to give effect to the intentions of the parties.” * The same has 
been true in the prevention cases: “‘ construction ” and “ implied 
term ” have always been well in evidence in the cases on the sub- 
sidiary benefits, and have been brought mto prominence in the 
land agent cases by Lumwor v. Cooper. Again, as we have seen,” 
** implied term ” and ‘‘ intention of the parties ” have played an 
important part in the hindrance of performance and the co-op- 
eration cases. 

So what, in theory, the courts have been saying is that it is 
the parties alone who can impose a duty in these cases, and one 
must scrutinise each case closely for indications of such intention. 
Yet “ intention ” is always a very difficult thing to discover in 
the absence of express words. It is difficult enough if one is trying 
to find one man’s intention; when, as here, one has to try to find 
& common intention, and that on a matter which the parties pro- 
bably never even thought about, there can be no other conclusion 
than that it is the court which is imposing its own views of what 
they ought to have intended. In the last resort, it is the court 
itself which imposes the standard. 

But this phraseology of ‘‘ implied term ” and “‘ intention ”’ is 
useful and flexible; it really is the most effective way of ensuring 
that each case is fully examined on its facts. It does make super- 
ficial sense to say that if a matter really depends on what these 
parties intended, it cannot be relevant to look at rules laid down 
in earlier cases involving different parties. The imphed term 
approach allows the court to come to a case as nearly untram- 
melled by precedent as the law can ever be, and to take into account 
all the relevant factors. 


82 [teock v. Pearson (1928) 88 Com.Oas. 188, 104, per Branson J. 
88 Dare v. Bognor U.D.O. — — 425, 427, Buckley L.J. Bee also Re 
Cadogan d Hans-Plaoce Ltd. TLR. 477, per Lindley L.J. and 


Kelly v. Battorshell 1940) @ All ER. , 888, per Cohen L.J. 
H See above, pp. 401-405. 
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8. The current tests for the implication of terms play a large 
part. Although one finds many different statements of them, it 
may be said that there are two basic tests: (1) that a term cannot 
be implied unless the parties must necessarily have intended it so 
that both would have answered “‘ Oh of course ’’ to an officious 
bystander had he suggested it in negotiations * and (2) that the 
term must be “ necessary for business efficacy.” ** These tests may 
be different statements of the same thing, they may be cumulative, 
or they may be different tests, either of which can be used; it is 
not certain. But neither of them is automatic of application; they 
both require a creative effort by the judge. In the one, he must 
guess at hypothetical intention, and in the other he has to place 
a meaning on “‘ business efficacy,” a very vague standard — 

But the tests are both of some significance in this field of °° 
operation.” In the first place, both of them are restrictive: — 
ensure that terms will be rejected more often than they are implied, 
and that mere ‘‘ reasonableness ” is not enough to justify impli- 
cation. These tests ensure, then, that mere friendly assistance will 
almost never be required as an implied duty, for such conduct is 
nothing more than ‘‘ reasonable.” The tests really are just another 
expression of the rather hard view of our law that there is no senti- 
ment in business. 

But the tests are of more significance than that. To take them 
separately, the ‘* bystander,” or ‘‘ necessary intendment ” test at 
least emphasises that before a term is implied the interests of both 
parties must be looked at. The requirement that both parties 
must answer ‘f yes’? to the bystander at least ensures that the 
main activity behind implying terms—a balancing of interests— 
is kept in mind. 

The ‘‘ necessary for business efficacy ’’ test is more difficult. 
But it is not entirely meaningless. The word ‘‘ necessary ”’ serves 
as a reminder that terms are not to be readily implied. But “‘ busi- 
ness efficacy ”? does express, in rather vague language, the consid- 
eration that in commerce a contract must be such as that 
businessmen can rely on performance and some degree of benefit in 
due course. So in the sphere of co-operation the phrase ‘‘ necessary 
for business efficacy ’’ does bring out a difficult antinomy: that 
the business world demands the smooth working of contracts, but 
that one party should not lightly be found to be under any unex- 
pressed duty to help the other. 

J. F. Burrows.* 


ts See Lord Esher in Hamlyn ¢ Co. v. Wood & Oo. [1801] 2 Q.B. 488, 491; 
Scrutton L.J. in ate v. Umon Manufacturing Jo. (Ramsbottom) Ltd. 
ET A - MacKinnon L.J. in Shtrlaw v. Southern Foundries 

Ltd. [1989] 2 K.B. 206, 227. 
rane Mioa ok Bamia Hi: Bee, in particular, The Moorcock (1889) 14 P.D. 


68. 
* LEM: Ph.D.(Lond.); Benior Lecturer in Law, Universrty of Canterbury, 
New Zealand. 


WAGE-SLAVE OR ENTREPRENEUR? 


LIKE a yogi contemplating his navel, although without the same 
apparent satisfaction, the labour lawyer is necessarily drawn to the 
contemplation of the mystery comprised in the word “ servant,” 
or *f employee ’’—the judicially commended word for contemporary 
use. Industrial law, itself a misnomer for what American and con- 
tinental lawyers term more correctly labour law, has been defined 
as ‘f a non-technical term almost equivalent to what lawyers call 
the Law of Master and Servant.” 3 As such, industrial law in its 
common law and (increasingly) statutory application is confronted 
to an unusual degree with the problem of the so-called ‘‘ categories 
of competing reference ’?* such as employee, agent, independent 
contractor and officer of a company. It is difficult to dissent from 
Professor Stone’s assertion that the syllogistic process by which 
the courts arrive at conclusions is largely illusory in that the con- 
clusion is already implicit in the initial choice of the appropriate 
category. 

An interesting triptych of cases in 1966 and a recent 1968 case, 
dealing with the famihar servant v. independent contractor conun- 
drum, show that the courts, working against the background of an 
Increasingly technocratic society, are being required to counter- 
balance the advantage of clear and simple definition against newer 
and possibly more uncertain definition where the latter permits of 
legal adaptation to changing patterns of social and economic organ- 
isation. It is proposed to consider the four cases to see if they cast 
any light upon the quimtessence of ‘‘ service ” in contrast to ‘‘ ser- 
vices.” The cases also provide a legitimate pretext for concluding 
with some general observations concerning the adequacy of legal 
definition in this important and growing erea of law. 


1 Presumbly because it is free of the domestic or menial overtones attaching 
to ‘‘ servant”: see Fridman, The Modern Law dhl E mt 
This is in line with the increased social susceptib apode y Drep 
with status and which prefers the rodent operator to hee rat-catcher (see 
apocryphal reincarnation of the ohimnsy-sw ee 
boniser ” in Saunders and Wilson, The Professions, Clarendon Press, 1988). 

4 Frank Tillyard, Industrial Law, p. 1: “ ost equivalent ” because indus 

trial law must oocasionall take cognisance of the ' home-worker ” or the 

“ ont-worker.’’ Statutory definitions sometimes reflect this, e.g., s. 10, Truck 

Amendment Act 1887; s. 10, Em ers and Workmen Act 5; s. 8, Indus- 

trial Courts Act 1919; and s. 24 es Councils Act 1989 (but ses Westall 

Richardson Ltd. v. Rowlson [1064] 1 LB. 908). 

Prof, J. Stone, — stem and Lawyers’ R , 1964. The author 
soaks to show tha por ed eT m a ed, since it does not 

yield any one — answer by the A PEN both invites and compels 

the court to an answer based on evaluation or unconscious, of the 
social situation E ib” ag 241). — —— —* of this 

factor is revealed in s opening remarks in I.O.I. Ltd. v. 

Shatwell [1965] A.C. 658 
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Tue Four Cases 
In the first case, Emerald Construction Co. v. Lowthian,* the Court 
of Appeal granted an interlocutory injunction restraining the defend- 
ants, trade union officials, from bringing pressure to bear upon a 
building firm which had employed the plaintiff to execute brick- 
laying work under a ‘‘ labour only ” sub-contract. Under the terms 
of the sub-contract the plaintiff agreed to provide all labour for 
brickwork at agreed prices, whilst the main contractor assumed 
responsibility for materials, plant and transport, reserving to him- 
self the right to allocate brickwork to other sub-contractors. It 
appeared that he might terminate the contract should the plaintiff 
fail to maintain reasonable progress. Bearing in mind that the pro- 
ceedings were interlocutory, the Court of Appeal felt that a prima 
facie case had been made out showing that the variety of pressures 
which had been applied to secure the dismissal of the sub-contractor 
amounted to an attempt to procure a breach of contract. Much of 
the discussion and criticism ” of this case hinges on the degree of 
knowledge required of the Lumley v. Gye tortfeasor, but, for our 
purposes, the case is interesting because of the finding that the 
“ labour only ” sub-contract was not a ** contract of employment ”’ 
within the meaning (and therefore of the protection) of sections 8 
and 1 of the Trade Disputes Act 1906 and 1965 respectively. In line 
with Stratford v. Lindley ° this case reveals how carefully the trade 
union official must pick his way between inducing or procuring 
breach of a contract of employment which, if no unlawful means 
such as intimidation are used, is protected, and inducing or pro- 
curing breach of a ** commercial ” contract, which is not protected. 
Despite the definition of ‘‘ trade dispute ” in section 5 (8), which 
is wide enough to include sympathetic action, both the primary 
boycott involving as a * necessary ’’ consequence the breach of com- 
mercial contracts, and the secondary boycott having the same effect, 
are risky affairs. Trade unions (and some economists) have con- 
demned ‘‘ labour only ” sub-contracting, at present chiefly confined 
to the building and civil engmeermg industries, on the grounds that 
it is bad for the men and bad for the unions; bad for the former, 
because they lose an impressive amount of common law and statu- 
tory protection, and bad for the latter, because the practice weakens 
their influence as bargaming agencies. In the Emerald case, 
National Working Rule No. 8 (dealing with ‘“‘ labour only ”’ sub- 
contracting and promulgated by the National Jomt Council for the 


4 [19] 1 W.L.R. 601; [1966] 1 All E.R. 1018. 

5 0. 9., that of Prof. K. W. Wedderburn, who suggested to the Donovan Com- 
mission that the case hi represent an extension of the tort in question 
(Minutes of Evidence, 81, paras. 005-5006). And now see Daily Mirror 
Newspapers Lid. v. Gardner [1968] 2 All E.R. 168, discussed below, p. 440. 
¢ [1985] A.O. 369. Beveral of the memoranda submitted to the Donovan Com- 
mission advert to the possibility that the employer bt inform strikers, 
propera Te or Soria) of his commercial commitments wi the aim of leaving 

strikers unprotected by the Trade Disputes Act 1906, 4. 8. 
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Building Industry from July 6, 1964) was being observed, thus 
constraining the union to put its objection on the ground of “ prin- 
ciple.” Clearly that principle necessarily implies hostility to the idea 
of abandoning the common rule in favour of what the Webbs termed 
individual higgling.’ 

In the second case, Re C. W. & A. L. Hughes,’ Plowman J. 
faced another problem of classification. Directors who had guaran- 
teed an overdraft on the company’s wages account claimed that 
they were subrogated to the rights of the bank under section 819 
(4) of the Companies Act 1948, which confers a limited priority 
upon persons who advance money for the purpose of paying wages, 
salary or accrued holiday remuneration to “‘ any clerk, servant, 
workman or labourer in the employment of a company.” Did 
“ employment ” include a group of men who had sub-contracted 
for labour only, no distinction being drawn between the gangleader 
and the men in this respect? Plowman J. held that the directors’ 
chaim to subrogated, preferential creditor status failed because the 
men, upon whom the amounts in question had been disbursed, were 
not in employment.’ In arriving at this conclusion Plowman J. 
considered the totality of circumstances such ag lack of overtime, 
lack of provision for time lost by reason of bad weather, absence 
of P.A.Y.E. arrangements, absence of any agreement relating to 
holidays or expenses, the circumstance of recruitment and dismissal 
by the gangmaster, and, not least, the limited degree of control by 
the company typified by the men’s freedom to leave the site when it 
rained. In deciding that these men were not ‘* ordinary employees,”’ 
the ** control test’? (pace Salmond on Torts) is given prominence 
in the judgment, although other ‘‘ marks of service ” are admitted, 
¢.g., power of selection, payment of wages, right of suspension or 
dismissal and the nature of the duties. Emerald was followed in 
order that “ artificial and unnecessary refinements in the law ” 
might be avoided, despite the rather perfunctory treatment of the 
matter in the earlier case. Undue attachment to fired legal con- 
ceptions has been characterised by Pound as one of the symptoms 
of jurisprudential decay.*° ‘‘ The premises,” he said, ‘f are no 
longer to be examined. Everything is reduced to simple deduction 
from them. Principles cease to have importance. The law becomes 
a holy body of rules.” The adoption of a fixed conception of 
employment may result in the avoidance of artificial distinctions 
but it can produce diverging social results. Thus, the Hughes 
decision would presumably gratify those bent on making harder the 
bed of the self-employed worker. That such a worker merely ranks 


T Gee for a full account of “ labour only ' sub-contracting, including its history, 
G. de N. Olark (1967) 80 M.L.B. 6-24. 

s [1066] 1 W.L.R. 1860; [1966] 2 All E.R. 702. 

’ The of defining ' ' employment ” js discussed in Potter and Stans 
field, National Insuranocs, Industrial Injuries, p. 50. In Re Rempgill [1967] 
Ch. 1188, Plowman J. ted a claim for subrogated status under s. 819 (4). 

10 (1909) 18 Yale L.J. st 
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as an ordinary creditor for arrears of remuneration in the event of 
bankruptcy or liquidation appears just to the trade unionist and 
perhaps to the economist if he considers that enterprise and risk go 
together. Per contra, the Emerald decision by applying the common 
definition of employment is applauded by the individualist to whom, 
if he does not favour it, the humbling of the group entity means 
little. To the common lawyer proof of socially divergent results 
may be proof of the law’s impartiality. 

The third case, Whittaker v. Minister of Pensions and National 
Insurance,“ takes us from company hquidations and trade disputes 
into national insurance. The claimant sought industrial injury 
benefit in respect of a fall which she suffered during her trapeze act 
in a circus. Mocatta J. had to consider the *‘ hybrid character of 
the claimant’s duties ” es regulated by a detailed contract, by virtue 
of which rather less than half of her working day was devoted to her 
skilled performance including the preparations therefor, the 
remainder of her day being occupied with the pedestrian duties of 
an usherette, or in loading and unloadmg chairs when the circus 
moved. In the earlier case of Gould v. Minister of National 
Insurance,“ a music-hall artiste, under contract to appear with a 
female partner in a comedy duo at a particular theatre for one 
week, had been held not to be in insurable employment, but this 
was distinpuished on the grounds that (a) the claimant in that case 
had none of the mundane duties of our trapeze artiste, and (b) the 
contro] test, in his Lordship’s words, is ‘f not as determinative as 
used to be thought to be the case ”’ although still of value. His 
Lordship could not forbear from expressing some surprise at the 
decision in Re Winter German Opera Ltd., where “an opera 
singer, clearly not a member of the chorus,” was held entitled to 
preferential treatment as a servant in a company liquidation, prefer- 
ring instead the Court of Appeal decision in Simmons v. Heath 
Laundry Co.,’* in which a skirt machine-hand was held not to be 
engaged under a contract of service quoad music lessons and piano 
accompaniments provided m her spare time. It is respectfully 
suggested that his Lordship was right to ignore the tertium quid, 
namely, that she might partake of both roles—an independent con- 
tractor as she sailed through the air, an employee as she showed 
patrons to their seats. Farwell J. had taken this line in Hillyer v. 
Governors of St. Bartholomew’s Hospital ** in finding that nurses 
were * servants for general purposes ” until such time as “‘ the door 
of the operating theatre has closed on them for the purposes of 
an operation, whereupon the mystique of professionalism 


11 [1966] 8 W.L.B. 1000; [1966] 8 All B.R. 581. 
12 [1951] 1 K.B. 781. 

13 (1607) 28 T.L.R. 663. 

14 [1910] 1 K.B. 548. 

18 [1909] 3 K.B. 820, 926. 
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apparently came into play.’ It is noteworthy that his Lordship 
took into account the “‘ organisation test ’? adumbrated by Denning 
L.J. (as he then was) in Stevenson, Jordan and Harrison Ltd. v. 
MacDonald and Evans.'" The trapeze artiste’s lack of real inde- 
pendence and her integration into the organisation led to the 
conclusion that she was employed under a contract of service and 
therefore entitled to benefit. Leaving on one side Emerald, we 
have Hughes, in which control, if not an exclusive determinant, is 
given prominence, and Whittaker, in which the idea of the 
organisation plays a part. 

The fourth case, Ready Mined Concrete (South Kast) Ltd. v. 
Minister of Pensions and National Insurance,’* takes us a stage 
further to an entreprenurial test which has hitherto received little 
attention in this country although, as one might expect, it has 
figured prominently in some American decisions. MacKenna J., 
reversing a decision of the Minister of Pensions and National Insur- 
ance, held that an owner-driver, under contract to deliver concrete 
in his |° concrete-mixing truck, was not an employed Class I contri 
butor under the National Insurance Act 1965. As in the Whittaker 
case, the construction of the contract, which spelled out m full the 
rights and duties of the parties, was a question of law. Taken 
individually, there were terms to support either conclusion if control 
were to be the paramount test. Thus, a considerable degree of 
control was evident from the terms concerning a host of matters, 
e.g., the owner-driver’s availability, the hire-purchase from an 
associated company, the painting of the truck in the company’s 
colours, the prohibition on operating as a haulier of goods save as 
provided for by the contract, the wearing of the company’s uniform 
(the badge of servitude?) and subjection to orders “ as if he were 
an employee of the company,” conduct, appearance and style of 
driving, the prohibition of a charge or hen on the truck and the 
provision for termination of the contract, e.g., in the event of con- 
duct tending to bring the company into disrepute. An equally (if 
not more) considerable list of terms pointed towards a contract for 
services, ¢.g., declaration that he was an independent contractor, 


10 The professional has raised diffloulty, as is shown by the ‘' hospital cases.” 
In Roman lew the distinction between labour services and the lberal aris 
was important in that there could be no looatio of the latter. A lengthy 
definition of the ‘' professional em foe Beer Pr E 
National Labor Relations Act in the U.S. which, in general, excludes hm 


tion, non-standardised output and higher are given as oriteria. 
Professional ees may, however, indicate they desire seperate 


recruit the increasing numbers of ‘‘ w 
their survival in fies years in view of the relative (though not absolute) 
decline in ‘‘ cloth cap” unionism. 
952] 1 T.L.R, 101, 110-111. 
u {i 2 W.L.R. 775. This case is further discussed by Mr. G. de N. Clark 
at p. 450 below. 
1¢ The mixing unit belonged to the company. 
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omission to give statutory particulars of employment under the 
Contracts of Employment Act 1968, taxation under Schedule D, 
payment of Class I national insurance contributions, absence of set 
hours or meal-breaks, obligation to procure a carrier’s ‘f A ” licence, 
payment on a volume/mileage basis and, not least, ownership of 
the truck. 

His Lordship named the three conditions which must be fulfilled 
before a contract of service may be said to exist, namely, (a) a 
contract for wages or other remuneration providing for personal 
work and skill; (b) a sufficient degree of control; and (c) (a negative 
requirement) that the other provisions in the contract are not 
inconsistent with a contract of service. Recognising that the prob- 
lem was one of classification, stress was laid upon (c); a contract 
to build or to carry goods might involve (a) and (b), but if (c) were 
lacking it would not be a contract of service. After a review of 
Australian and American cases, it was concluded that the owner- 
driver was a small-business man who owned assets and ran risks. 
Before examining the impact of this particular decision (which is 
likely to be an important one in borderline situations), something 
may be said of the “* tests ” and of the way in which the cases 
already discussed affect them. 


THe CONTROL Trst 


There is httle support now for the traditional definition of a servant 
as ‘fa person subject to the command of his master as to the 
manner in which he shall do his work,” 7* i.e., as one who is 
instructed as to the what and the how. The inadequacy of the test 
in the margmal case stems not from its intrinsic unsuitability but 
because it no longer necessarily reflects contemporary social or 
economic reality. Against the historical kaleidoscope of medieval 
serfdom, guild system, statutory regulation ** and industrial pro- 
Ietariat (providing a “‘ reserve army of labour ’’), control was 
legally significant because it was, either as an incident of status or 
of contract, a social reality. To the Victorians, commanding the 
productive forces liberated by the new machinery and the new 
forms of association, control was the secular corollary of the Pauline 
precept to servants that they should be submissive to their 
masters 2—a« mistaken identification of capitalism and the Christian 


20 Yowens V. Noakes (1890) 6 Q.B.D. 580, 582-588. In Walker v. ciie 
Palace [1910] 1 K.B. 87, — Pe agate anton! M.R., adjudging a footballer to 
be a workman, advarted uirement thet he must o the cea 
ee ae the gane; ef. Backiey E L-J. Simmons V. Heath Ty Oo. io Ts 


31 —— Poor Law and Re-setilament Laws. 
22 8¢. Paul's Epistle to Titus, fi, 9; 8t. Paul’s Epistle to the Colossians, iii 
St. Paul's Epistle to the Hphowians, vi, 8. PGB die ie & a 
the ‘* gospel of work '' was Dot peculiar to the Victorians. Thus, in the Jase 
the Tailors of Ipswich (1614) 11 Co. 58 (brought into prominence by 
aglo v. Peilden [1966] 2 W.L.E. , it was said: ‘the law sabbors 
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ethic which played a part in the proscription of religion as the 
‘* opium of the masses ” in the Communist Manifesto of 1848. The 
domestic servant who visited her ailmg mother without permission 
broke that nexus of control which was seen to be the central element 
in the master-servant relationship. 

Still important, control has lost its position as the sole determin- 
ing factor. The reasons for this are to be found in changes in 
society and not in legal conceptualism. First, the relationship of 
master and servant has become increasingly depersonalised not only 
by reason of the emancipation of mdustrial law from its family law 
origins,” but because of the growing scale of industrial organisation 
in which the personality of ‘* the boss ” is replaced by the curious 
personality of ‘‘ the enterprise ’’ which generates its own demands. 
The simple master-servant dualism is now often a catena of “‘ line 
relations ° in which the person controlling another is likely to be 
a fellow-servant.* Secondly, the individualistic emphasis upon 
control is often at variance with the realities of collective solidarity 
on both sides of industry which, taken in conjunction with a policy 
of full employment, place restrictions upon unfettered managerial 
rights, ¢.g., to “ hire and fire.” 28 Mr. Alan Fox has criticised the 
unitary frame of reference within which managers see themselves as 
the wielders of control and authority.7* He feels that such 


idleness, the mother of all evil, otiam omnium citiorwm mater 
in young men, who ought in in their E e a e 
d hi aim crotiiable for ka: Ga re 
Ber eee Gu es ee at te for 
treated in 
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subject to something roughl in to the Roman dominica tas wielded 
by Maine's “d enthroned by each hearthstone." At the b ing of 
the 1%h century, Austin ingui those private conditions ich were 


availing other persons gen cis-d-vis the servant the 
might was in personam (Jurisprudence, (Sth ed., 1885), Vol. IL, p. 864— 
ugh Austin's transcended , his t reflected 


contemporary attitudes). The tort of interference with the contract of employ- 
ment was, in origin, an interference with status rather than contract. 

4 Banbridge v. Postmaster-Genoral [1905] 1 K.B. 179: — 
P.M.G. for the negligence of a su official m the Post failed 
because the nexus of and agem or mester and servant was lacking 

191). In Lews v. Chromeole [1050] 1 W.L.B. 606, the facts dis- 

a situation in which the employee was torn between loyalty to her 
ee ee ere eee ee on the 
gravity of the employee's disobedience. 

25 Bes ‘* Dismissal Procedures," ei al ig Committees of National Joint 
Advisory Gounail af the Ministry Labour, 1967. In the U.S.A. same collec 
dhak define the ambit of ement ——— 

of bargaining in the U.K. e unions here are cious of ‘* 
riative Grad uueiiens Goana thai dF vii bles ihe e of in table 
conflict between management and labour. See, for example, H.T.U. 
Memorandum to Donovan Commission, 
28 Reasarch Paper No, 8, iiy a 11, Donovan Commission. The unitary system 
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managers, by adoptmg a struthious posture (attributable to the 
ostrich) m the face of sociological facts, may end up in a weaker 
position than that in which they frankly recognise a pluralistic 
organisation containing diverging interests. Acceptance of conflict- 
ing aims, vis., of management to assert Hs authority and control 
downwards, of labour to assert its independence and control 
upwards, allows of an articulation of these competing aims.?’ Evi- 
dence of loss of control is not hard to find. Thus, dealing with 
conditions in the electrical contracting industry, the National Board 
for Prices and Incomes reported that “ it is difficult to exercise close 
or continuous supervision so that the pace of work depends heavily 
on the good will and application of the individual worker; if these 
are not forthcoming output and efficiency automatically suffer.” ?* 
This dechne in the power to control, which must not be exaggerated, 
does not mean that employees have become independent contractors; 
it shows that the test itself is suspect.*® Lord Thankerton recognised 
this in Short v. J. & W. Henderson Litd.?° and warned that the 
criteria therein enunciated (selection, payment, control, dismissal 
and suspension) were ‘“‘ clearly open to reconsideration °? by the 
House of Lords should the occasion arise. Faced with this general 
decline in control, attended by greater emphasis upon results than 
on methods, and with particular instances where control cannot be 
exercise for physical or even legal reasons, ¢.g., the train driver, the 
master of the ship, the certificated colliery manager, the company 
director and the doctor, all of whom may be employees, attempts 
have been made to adapt the control test into a “ right to control ”’ 
test or to emasculate it as some ‘* ultimate right ” of control. But 
this does not take us much further, apart from revealing a shift to 
the when and the where as opposed to the how.” It is not therefore 
surprising that the control test, including its variants, has been 
‘ demoted ’’ as the conclusive test of service.*? In Morren v. 
Swinton and Pendlebury Borough Counci, the argument that 
because a resident engineer, appointed by a local authority, worked 
under the instructions of a firm of consultant engineers, he was 


sometimes welcome) the reslity of conflict. The long-term interests of both 
“ sides "’ ultimately depend upon the prosperity of the firm, but this does not 
ealada ennist in tha” here and now." 

37 Ibid. para. 54. Bee also Minutes of Evidence 19, 2748, Donovan 
Commission: ‘' The position today is, of course, that men can sack the 
employer more readily than the employer can sack the men.” 

28 Report No, 24, Omnd. 8172, para. 11. The prevalence of overtime is 
attributed to weak l contro] which enables the workers to spin out 
the work (Report No. Cmnd. 8167); and see further Overtime workeng 
in Britain, Research pera. 9, Donovan Commission. 

a9 MacKenna J. seemed to recognise this jn Ready Mired Conorats. 

30 (1946) 62 T.L.R. 427. 

31 Bee W. E D. Winder (1964) 30 L.Q.R. 160-8. 

33 Amalgamated Hnginsenng Union v. Minister of Pensions and National 
Insurance [1068] 1 All B.R. 864, 871. Iş is ‘not as determinative as used 
» Goer t to be the case ”' per Mocatta J. in Whtitaker (supra). 

1 WLR, B76; [1985] @ All E.R. B49. 
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therefore not an employee for the purposes of section 40 (1) of the 
Local Government Act 1987 failed. Lord Parker C.J. thought the 
old contrast between the what and the how to be perhaps “‘ an 
oversimplification ’’ and preferred to rely on the four indicia given 
in Short v. Henderson (supra). Mr. Atiyah has drawn attention to 
the omission to distinguish between control as a necessary as opposed 
to a sufficient test in the numerous cases in which control has been 
discussed. Accepting thet control, or rather ‘* ultimate ” control, 
is an important and sometimes a determining factor, the learned 
author is clear ‘‘ that control] can no longer be treated as the decisive 
test in all circumstances.” °% But MacKenna J. in Ready Mined 
Concrete whilst stating that control is not always a sufficient condi- 
tion of a contract of service retains it as a necessary condition of 
a contract of service.” In this latter respect he appears to differ 
from Mr. Atiyah, who uses the Morren case (supra) to show that m 
exceptional circumstances control, even in his limited sense, is not 
a necessary condition.** It is suggested, with respect, that control is 
not invariably a necessary condition. 


Tue ‘f ORGANISATION ”’ TEST 


Although the personal nexus of employer and employee has gener- 
ally given way to the impersonal participation of the worker in the 
enterprise, Denning L.J.’s test, formulated in Stevenson, Jordan 
and Harrison Ltd. v. MacDonald and Evans," and concentrating 
on the degree of integration into the “‘ business,” has, with rare 
exceptions such as the recent Whittaker case, recetved a mixed 
reception. MacKenna J. referred to the ** part and parcel of the 
organisation ” test but only to show that “f control is not every- 
thing ’’; apart from this the test ‘* raises more questions than I 
know how to answer.” >! If one regards the employer’s business 
only, it becomes difficult to segregate the owner-driver and the 
employee-driver as in the Ready Miwed case. But is it not permis- 
sible to use the test on the driver? Many who are, on a superficial 
view, ‘* integrated ” into the employer’s business, e.g., the window- 
cleaner employed to clean the windows of a large office block, the 
small bakery with a total output swallowed by some monopsonistic 
buyer and the truck driver, may well have an “ enterprise °’ or 
« business °’ of their own as sole traders or business men. Quite 
apart from the equivocality inherent in control as a test, such 


34 Vicarious Liability in the Law of Torts, p. 48. MacKenna J. draws upon 
this valuable work in his judgment, 

38 Follo Zeijus v. Wirth Brothers Piy. Ltd. (1965) 98 O.L.B. 561, 67l, 
in which it was held that there must always be some room for lawful 
— — if only in incidental or oollateral matters. 

. ot. p. 48. 
ar oa] 1 TLD. 10Ls 101; Bank voor Handel en Sohespoasrt N.V. v. Slatford 
1 Q.B. 248, 290 
sady Mixed Conorsts (South Hast) Ltd. v. Minister of Pensions and National 
" Taewirnge [1968] 2 W BR, at p. 788; and Atiyah, op. oit., at p. 88. 
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persons may own the instrumentalities, have a chance of profit or 
risk loss as entrepreneurs. As Lord Wright puts it, the crucial 
question in some cases may be ‘“ Whose business it is, or in other 
words whether the party is carrying on the business, in the sense 
of carrying it on for himself or on his own behalf and not merely 
for a superior.” ?* The activities of a small enterprise may be 
integrated into those of a large enterprise but if the former survives 
the entrepreneurial test based on ownership of assets, chance of 
profit and risk of loss it must be a contract for services (locatto 
operis faciendi) and not a contract of service (locatio operarum). 

If integration were to be used as the main test, there would 
remain the question of the type of integration to be used. In this 
country, it has been pointed out that “ the fact that the workers 
form an integral part of the company is ignored by the law ” in 
contrast to the relationship between management and shareholders, 
although the latter may be less real in practice.*° In Germany, of 
the four streams of thinking about the corporation in a social market 
economy (entrepreneurial, neo-liberal, socialising and co-determina- 
tive), the latter, worker participation, has played a major part.** 
Professor Michael P. Fogarty refers to the two views held in 
Germany concerning the corporation-worker relationship, namely, 
(a) the contract view, and (b) the incorporation view (Hinglede- 
rung), in which relationships are governed by participation in a 
community (Gemeinschaft).” As we have seen, co-determmation 
has, with certain exceptions, failed to make a major impact m the 
United Kingdom. If it did it would be another nail in the coffin 
of the control test.© 


A MULTIPLE AND VARIABLE TEST 


A servant is defined in the American Restatement as “‘ an agent 
employed by a master to perform some service in his affairs whose 
physical conduct in the performance of the service is controlled or 
is subject to the right to control by the master.” “* Nevertheless, 
many other factors are considered such as the need for supervision 
of the worker, his education and skill, ownership of instrumentalt 
ties, periodic and regular payment, continuity or regularity of 
working hours, work done exclusively for a single employer, fixed 
workplace or regular route, community attitude (the sociological 
view), the belief of the parties and the non-delegability of the work. 
In the United States, where belief in free enterprise is, according 


3® Montreal Locomotive Works Lid. v. Montreal and Att.-Gen. for Canada [1947] 
1 D.L.R. 161, 169; — abc Mixed Conorete. 

4°, L, C. B. Gower, Modern Company Law, 2nd ed., p. 10. 

41 Detler F. V 80 Hary.L.R., No. 1, p. 28B et seg. 

43 Br. tae cattle 1964, 2, TO et seq. 
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to Professor Galbraith (in his recent Reith lectures), a ‘‘ minor 
branch of theology,” it is not entirely surprising to read Justice 
Rutledge’s confession in National Labor Relations Board v. Hearst 
Publications Inc.“* that “ Few problems in the law have given 
greater variety of application and conflict in result than the cases 
arising in the borderline between what is clearly an employer- 
employee relationship and what is clearly one of independent entre- 
preneurial dealing.” Ready Mimed Concrete, admittedly a case in 
which, like Whittaker, the contract spelled out the precise relation- 
ship of the parties, is welcome in that by admitting an entrepreneur- 
ial test it marks a stage towards the frank admission of a multiple 
test ranging over a wide variety of factors and allowing of the 
totality of circumstances to be taken into account. A reservation 
must be entered against the community attitude test. Perhaps in 
Ready Mixed Concrete the more percipient neighbours might have 
judged that the driver was “on for himself’? but it is possible 
that others might not have known or cared. Such a test has 
affinities with the ‘‘ common-sense’ approach advocated by 
Somervell L.J. in Cassidy v. Ministry of Health,** and criticised 
by Professor Kahn-Freund as tending to lead to a maze of casuistry 
without much principle.“ 

It is stated that the relationship of employer and employee in 
any given case is a question of fact.‘* In Simmons v. Heath 
Laundry Co.,** Fletcher Moulton L.J. adverted to two extreme 
cases (the servant, personified by the usher at a private school and 
the independent contractor in the form of the person who gives sing- 
ing lessons) and said that between ‘“‘ those two extreme cases lies 
an infinite number of intermediate cases where the special circum- 
stances point with greater or leas force towards the one conclusion 
or the other, and in my opinion it is impossible to lay down a rule 
of law distinguishing the one from the other.” This statement, 
which applies with equal, if not greater, force now than when it 
was made, cannot mean that the determination of the employer- 
employee relationship, itself a legal abstraction, is purely a factual 
question. McCardie J. expressed the view in Performing Right 
Society v. Mitchell and Booker *° that the question is often a mixed 
question of fact and law, unless the contract is written, in which 
case it is ‘* primarily one of law.” 5! In the Morren case it was 


4s (1044) 822 U.S. 111, 181. The same judge described the foaling of the 
control tess out of vicarious liability and stated that the simplicity of the 
test “has been ill because it is more largely simplicity of formulation 
than of application.’’ 8. 2 (2), Taft-Hartley A ment overruled Hearst and 
resulted in some contraction of N.L.B.A. coverage. 

4s ] 3 K.B. 848, 852-853. 

47 (1951) 14 M.L.B. 504. 

48 Halsbury'’s Laws of England, 8rd ed., pp. 38, 447. 

49 [1910] 1 K.B. 548, 549. 
10944 1 K.B. 762, 765-766. i 

51 the Whittaker and Reedy Mtzed Concrete cases the contracts were written 
and their effect determined onder case stated under s. 65, National Insurance 
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held that once the primary facts have been determined, the infer- 
ence from those facts is a pure question of law. This seems to be 
the better view. 

Plowman J.’s desire in Hughes to avoid artificial and unneces- 
sary refinements is understandable if one bears in mind the remark- 
able consistency with which the control test (and its accretions) 
have been applied in differing contexts, ¢.g., to establish the 
relationship itself, in vicarious liability, in the application of 
criminal provisions applicable to servants and in workmen’s 
compensation. In some of these contexts, ¢.g., vicarious 
liability and crime, the relationship need not be contractual.” 
Statutory definitions, such as those of ** wor ,“ “í worker,” 
« labourer, servant in husbandry, artificer, handicraftsman, 
miner or (person) otherwise engaged in manual labour ” and, 
enjoying current vogue, ‘‘ employee,” are to be read in their 
statutory settings. The “ employee ” is defined in section 25 (1) 
of the Contracts of Employment Act 1968 as an individual who 
has entered into or works under a contract with an employer, 
whether the contract be for manual labour, clerical work or other- 
wise, be express or implied, oral or in writing, and whether it be a 
contract of service or apprenticeship.” This definition, substanti- 
ally reproduced in the Redundancy Payments Act 1965, emphasises 
the contractual nature of the relationship and refers in loose terms 
to manual, clerical or other work, but does little, as with other 
statutory definitions, to bring out the quiddity of service. In 
supplying the omission, the common Jaw may achieve consistency 
at too high a price. 

It may be that we shall have to bear with a variable definition, 
at least where statutory application is concerned, in addition to a 
multiple test. In the United States of America it has been found 
necessary to adapt the common law defmmition posited upon control 
so that it accords with the social and economic purposes of labour 
Acts. ‘** Such statutes ... should be construed, not as theorems of 
Euclid, but with some imagination of the purposes which lie behind 
them,” said the Supreme Court in a case concerning employers’ 


Aot 1965. But Megaw J. had doubts that the question was one of law in 
Amalgamated H ; Union v. Minister of Pensions and National 
Insurance [1968] 1 All E.R. 864, 888. 

51 6. 9., R. v. Foulkes (1875) L.B. 2 C.0.B. 150: the draft criminal Bill on theft 
reflects the pay eva special treatment for employees is now largely 
unnecessary, 8.g., y by a servant and embexzlament are nob present. 

53 Vaisey J., dealing with taxicab drivers, pointed ont that a driver might be 
an agent or a servant or a bailee vis-d-ms the owner and also two or more 
of those classes of association when viewed from different angles, '' that is to 
say, the driver may be for the purposes of the National Insurance Act 1946 
a servant of the owner, and for the purposes of the returns of income tax 
he may be ed as an ind ent contractor '’ (London General Cab Oo. 
Ltd. v. I.R.C. [1050] 2 All B.R. 566, 570). 

54 Lehigh V Coal Co. v. Yensavage, 85 8.Ct. 283; cited in A. Cox and D.O. 
Bok, Lebor Law, Oases and Materials, Sth ed., pp. 165-166. 
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liability legislation, but which characterises the attitude of that 
court when confronted with labour legislation. Thus, in United 
States v. Silk,** there arose the question of the application of social 
security legislation to ‘* unloaders ” and “‘ truckers.” The former, 
who came to the yard when they wished and moved coal from vans 
to bins with their own tools in return for payment by the ton, 
were held to be employees within the meaning of the legislation. 
But the “ truckers,” who delivered coal to customers, were held 
to be independent contractors, one of the factors influencing this 
finding being their ownership of the trucks. It was pointed out 
that “* It is the total situation, including the risk taken, the control 
exercised, the opportunity for profit from sound management, that 
marks these driver-owners as independent contractors.” ** 

To a limited extent, difficulty may be averted by including in 
statutes categories of ‘* quasi-employees”’ or ‘* constructive 
employees ” for particular purposes. The Internal Revenue Code 
of the U.S.A." applies the term “‘ employee ” to include officers 
of companies, common law employees and quasi-servants such as 
the agent-driver. The device is used in this country also, e. g., the 
troublesome taxi-cab operator is brought within the fold of insurable 
employments by the National Insurance (Industrial Injuries) Act 
1965.°* This technique can be useful in certain cases but cannot 
deal with all foreseeable problems, unless definitions sections are to 
dwarf the Acts themselves. 


FREEDOM AND CONTROL 


Judicial defmition cannot operate in a vacuum. In the problem of 
defining the *‘ wage-slave ’? and the entrepreneur, the difficulty of 
weighing individual freedom against social interests comes into play. 
Professor O. Kahn-Freund has recently drawn attention to the 
confusion which comes from identifying the imposition of rights 
and duties upon a person irrespective of volition and the shaping 
of contractual relations by imperative norms operating through the 
contract." Undoubtedly, employment is increasingly coming to 
resemble marriage in the sense that the parties, whilst they have 
liberty to enter the blessed state, or not, as they choose, lack 
complete freedom to determine the incidents of that relationship. 
In the latter respect the “ autonomy of the contract ” is curtailed, 
but the freedom to enter into the relationship is still important, as 
Professor Kahn-Freund points out. Where genuine alternatives 


zs (1946) 881 U.S. 704, 67 5.0¢. 1488. Noted by MacKenna J. in Ready Mixed 
Conorete. 

se (1 381 U.S. T04, 719. 5’ U.S. Code, 1064, Tit. 96, 8191. 

Ee ee Bee also Offices, Shops and Railway Premises Act 1968, 
s. 90 (4). ck Act 1881, s. 25, specifies persons deemed to be employers. 

s9 (1067) 80 M. L. R 685-644. For a ecrrticisum of the contractual basis of the 
employment relationship see R. W. Rideout, Current Legal Problems 1966, 
pp. L1-127. 
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exist, such as the * sale ” ** of labour in the form of service rather 
than services, the heteronomic solution of abolishing one of the 
options for a given class would indeed constitute a reversion to 
status from contract. It would be a bold judge who would now 
express the views stated by Collins M.R. in Simpson v. Ebbw Vale 
Steel, Iron and Coal Co.,*' where, explaining the function of work- 
men’s compensation legislation, he said that ‘it treats the class 
of workman as being in a sense inopes consti ’ and the legislature 
does for them what they cannot do for themselves; it gives them 
a sort of state insurance, it being assumed that they are either not 
sufficiently intelligent or not sufficiently in funds to insure them- 
selves.” Judicial paternalism of this sort would not be particularly 
acceptable in the face of the embourgoisement of the working class. 
The latter phenomenon is typified in the evidence, given to the 
Donovan Commission, of “f young strong men” » with entre- 
preneurial leanings which some employers, for economie reasons, are 
prepared to gratify. It is, as one witness put it, “a marriage 
between willing parties.” ® 

Do the parties want some of the perquisites of the nuptial state 
without the consummation? The employer may hope to escape both 
from his common law duties and the increasing number of statutory 
burdens which have been cast upon him, e. g., the requirement of 
particulars of employment, redundancy payments, selective employ- 
ment tax, industrial training levy and the bother of P.A.Y.E. 
The employee may hope to bask in the more liberal atmosphere of 
Schedule D.* In Hughes we had some ritualism involving the 
traditio of receipts for wages over twopenny stamps which was 
presumably directed at the appeasement of the gods in the Inland 
Revenue Department. In Lafone v. Smith," a theatrical perform- 
ance in a chamber below the stage which was reflected by mirrors 
to give the illusion that the action was taking place on stage was 
held, despite its ingenuity, to contravene an Act under which a 
penalty was imposed upon those performing plays with a licence. 
In Ready Mixed Concrete, MacKenna J. treated the contractual 
declaration that the owner-driver was an owner-driver as irrelevant 
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in the event of the court deciding as a matter of law that the driver 
was a servant, although he conceded that in a doubtful case such 
declaration might have evidential value.** It is, with respect, 
submitted that this is the correct course. The deliberate omission 
to fulfil statutory obligations in regard to P.A.Y.E. and social 
Insurance cannot, of itself, be conclusive. We have seen that the 
statutory definitions refer to the contract of service without defining 
it so that the circularity attendant upon making inferences from 
the attitude of the parties to statutory definitions. need not be 
laboured. As Lord Macnaghten observed in Netherseal Co. v. 
Bourne *': “ People cannot escape from the obligation of a statute 
by putting a private interpretation on its language.” It is always 
a difficult matter to balance the rule against evading a statute with 
the rule that a party may keep himself outside the purview of a 
statute. The sensitivity of the common law in the latter respect is 
shown by the statement of Lord Cranworth L.C. that ‘it is not a 
question of evasion. A transaction is either within or without the 
law, and malice is not to be attributed to a person who so carries 
out a transaction that it remains outside the law.” ** Occasionally, 
the pendulum may swing too much for some tastes in the direction 
of the latter rule. This, it is suggested, has happened in some recent 
“ re-fmancing ” decisions in which the courts have appeared perhaps 
too ready to dismiss the irrelevance of contractual provisions as 
** commercialese.’”? The distinction between ulterior motive and 
intention is a fine one and the layman is likely to dismiss the 
distinction between the motive of borrowing on the security of a 
car and the intention to effectuate that motive by a sale and re- 
hiring as typical of the chicanery to which lawyers are addicted. 
In the Ready Mimed Concrete case, the judge was confronted with 
legal alternatives reflecting genuine economic alternatives. It would 
be status in the true sense if the choice were to be taken away. If 
free choice involves social evil, the remedy is legislative action 
through the contract. 
CONCLUSIONS 


l. The control test (including its variants **), whilst likely to 
remam of importance in the majority of situations, cannot, to use 
Mr. Atiyah’s words, be regarded as a necessary or sufficient test in 
all cases. 

2. There are signs of a move towards a more flexible multiple 
test in which a wider range of factors is taken into account. Such 
a test has regard to the total situation. 


se ee ee ee — 
14 A 
es ts Edwarda v. Hall C1886 (1855) F J.O. 89, 84. 
+? MacKenna J. considered that power of selection and right of suspension 
or dismissa] are relevant to determine the existance of a contract but of little 
uss in determining whether the contract is one of service: [1968] 9 W.L.R. 
at p. 708. 
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8. Such a test must also be adapted to subserve the purposes 
of a statute where the latter’s application is concerned. 

4. In dealing with “‘ evasion ” of statutory liabilities, a multiple 
test should be applied to produce results which accord with 
economic realities. If alternatives exist and are not just optical 
illusions the law should be slow to interfere with freedom of choice. 
Social evils attendant upon specific practices should be dealt with 
by means of compulsory norms operating through the contract 
rather than through a status solution. 

The Haldane Society in its Memorandum to the Donovan 
Commission °° lists the evils which flow or may flow from ‘“ labour- 
only ” subcontracting in the building industry. This problem may 
be countered, in their view, by (1) amendment of relevant statutes; 
(2) declaring the “‘ labour only ” contract illegal in defined circum- 
stances; (8) enacting a registration scheme comparable to the 
dock-workers’ scheme; (4) entrusting to a court or tribunal the 
power to rule that workpeople shall be ‘* deemed for all purposes to 
be servants of the main contractors ’’ if the main contractor has 
effective control, or their work is integrated into the main 
comractor’s enterprise or more than, say, four men were employed 
in the same occupation for a period exceeding, say, one week. The 
Society do not favour (1), since this would, as we have seen, 
complicate the law excessively. (2) in their view would be difficult 
to enforce and would set the law sharply against the economic 
interest of some participants. (8) is not ruled out, whereas (4) 
is favoured, since it would permit the court or tribunal to strike 
et Iabour-only subcontracting ‘* while not penalizing genuinely 
self-employed traders and specialists.” It is, with respect, suggested 
that the fallibility of the tests given m (4), particularly if entrusted 
to the Industrial Tribunals, as is suggested, might have precisely 
just that effect of penalsing genuinely self-employed workers. 


C. D. Draxer.* 


Te Minutes of Evidence, 56, pt. VI. 
* M.A., LL.B., Lecturer in Law, University of Durham. 
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COMMONWEALTH [MMIGRANTS Act 1968 


From a legal standpoint this much-publicised measure has at 
least three serious implications. It authorises the violation of the 
duty imposed on the United Kingdom by international law to admit 
its own citizens; it confers new discretionary powers on immigra- 
tion officers without subjecting their decisions to the system of 
appeals proposed by the Wilson Committee °; and it obliges persons 
who may have no intent to evade the immigration laws to prove 
their Innocence In certain circumstances. 

Any citizen of the U.K. and Colonies holding or mcluded in a 
current passport issued by the Government of the U.K.* was exempt 
from the restrictions in the Commonwealth Immigrants Act 1962, 
and therefore retained an automatic right of entry into the U.K. 
Section 1 of the Act of 1968 takes away this right, unless the citizen, 
or at least one of his parents or grandparents, (a) was born in the 
U.K., or (b) is or was a person naturalised in the U.K., or (c) 
became a citizen of the U.K. and Colonies by virtue of being adopted 
in the U.K., or (d) became such a citizen by registration under the 
British Nationality Acts in the U.K. or in a specified Common- 
wealth country. As is well known, the purpose of this new restric- 
tion is to slow down the entry into the U.K. of East African Asians 
who, through choice or inadvertence, did not acquire citizenship of 
the countries in which they reside within the required period after 
independence and who hold U.K. citizenship and U.K. passports. 
There are probably not more than 100,000 of these and not all of 
them would wish to come to the U.K.‘ The Government could 
have achieved its objective by the administrative act of withdrawing 
the U.K. passports issued to these persons. Although this might 
have been a shameful breach of international standards, no right 


Weorbvcaiy (NC oD, R. Boston, '‘ How the Immigrants 
on 


Sootety o. 967), March 38, 1968, pp. 448-488. 
i Boror. of tlie Committee: on Appeals, Omnd, 8887, noted by 
the present writer in (1068) 381 M.L. 810. 


3 British missions overseas are instructed to endorse passports issued to 
citizens of the —— — Colonies who — into the category — 
of a particular dependen ia been issued on o è 
Government of that territory: C.Deb. — 159, Written Answers, col. 
I. The effect of this practice and the definition of ‘U.K. passport "' in s. 1 
(8) of the Act of 1962 is that most persons from non-independent territories 
avs hob atitled to eater the UK arol tight t: R. v. Seer l a eee 
Home Deparimoni, oœ p. Bhurosah [1988] 1 Q.B. 266 (O. 

1 B. Bum in LRR eweletter (N.8.) — 115; . H.O.Deb., Vol. 
759, col. 1528. For the background see: of a Min - Asians in 
Hast Africa (ed. D. P. Ghai) (Nairobi, 1968) wed . Delf, A in Hast 
Africa (London, 1968). 
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of action would have accrued to the passport losers. Instead legis- 
lative action was taken to narrow down the category of those who 
are deemed to *‘ belong ” to the U.K.* The curious result is that 
an unknown number of U.K. citizens living abroad has been 
affected. The immediate alternatives were legislation which 
expressly discriminated on racial grounds or the denationalisation 
of certain U.K. citizens. Both these solutions would have been 
utterly repugnant to international law * and to the policy pursued 
in the past by the U.K. 

A * flexible ’’ quota of 1,500 vouchers per annum (for heads of 
households) has been fixed for the entry of these citizens.’ The 
criteria which the High Commissioners in the territories concerned 
have been directed to apply in allocating these vouchers are (i) the 
personal circumstances of the applicant, and (ii) his legal status 
under the law of that country." What happens when the quota 
is exhausted? Assume that X, an Asian trader resident in Kenya, 
who holds a U.K. passport and citizenship, is refused a trading 
licence °’ and is expelled from Kenya because his permit to remain 
there has expired.2° As a matter of international law, the U.K. 
would be obliged to admit X, at least if no other country will have 
him. Indeed, the Home Secretary acknowledged this when he 
said of such a case: ‘ We shall have to take him. We cannot do 
anything else in the circumstances.” 1 The situation will be even 
more acute if a third country is involved. Assume that X, instead 
of flying direct to the U.K. flies first to Orly and then by Ar 
France to Heathrow. The supplementary provisions in the First 
Schedule to the Act of 1962 make it clear that there are only four 


š The connection through parentage and grandparentage for entry purposes 
should be com with the narrower tests or maternal descent 


— 
for purposes uisition of U.K. citizenship: British Nationality Act 1948, 


P. Weis, Nationality and Stetelassness in International Law (London, 1958) 
pp- 58—59, 85-86, and the same author’s article on ‘' The U.N. Convention on 
o Reduction of Statelesaness’’ (1062) 11 1.0.1.Q. 1078. Bee too, K. Ryan 
in International Law in Australia (ed. D. P. O'Connell), p. 478, on the 
Imperial Government's dislike of immigration laws in the Australian colonies 
which used an express racial test for exclusion. 
T Thess vouchers are entirely seperate from the 8,500 employment vouchers 
available annually to other controlled Oommonwealth citizens. The new 
basis on which latter are being distributed is explained in H.O.Deb., 
Vol. 750, Written Answers, cols. 242-248. 


* Kenya E ss. 8, 5. 
10 Kenya Immigration 1967, s. i (2). 


11 Weis, op. cit., p. 49. This 1s the opmion stated in all the | textbooks, 
and is su by state practice, 6.g., Hackworth, 8 Digest of International 
Law, p. . Pro No. 4 to the European Convention for the Protection 


of Human Rights and Fundamental Freedoms — ratified by the U.K.) goes 
much further: ‘‘ No one shall be deprived of the right to enter the territory 
of the state of which he is a national ' (Art. 8 (2) ). 

13 H.0.Deb., Vol. 759, cols. 1501, 1566-1587; and cols. 1448-14468. A series of 
amendments designed to exempt citizens expelled or denied thair right to 
ae a living in their country of residence were rejected: ibid., cols. 1553- 
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countries to which the Home Secretary may direct the owners or 
agents of a ship or aircraft to remove a prohibited immigrant: (i) 
the country of which he is a citizen; (ii) the country of which he 
has a passport; (iii) a country to which there is reason to believe 
he will be admitted; and (iv) the country in which he embarked 
for the U.K. If the Home Secretary were to exercise his powers 
in X’s case the only country which could be specifled m the direc- 
tions would be France. No doubt, back at Orly, X will be met not 
by a brass band but by a modern rendition of Wagner’s Flying 
Dutchman. More realistically, these examples (not to mention 
cases of deportation) * illustrate that this Act of Parliament will 
become ineffective once its application would constitute a direct 
breach of international law. If section 1 is to lose the attributes 
of law at the very moment that its purposes (keeping out large 
numbers of Asians) are to be served, why was it enacted in the 
first place? A lawyer is bound to answer that Parliament is pre- 
sumed not to intend either absurdity or ineffectiveness. If this is 
so, Parliament must be said to have flagrantly violated international 
law. On one occasion before the passing of the Act of 1962, the 
U.K. Parliament temporarily abandoned the principle that a state 
will always receive its subjects into its territory. That was the 
Prevention of Violence (Temporary Provisions) Act 1989, section 
1 of which allowed the Home Secretary to make prohibition and 
expulsion orders against persons not ordinarily resident in Great 
Britain and believed to be concerned in the preparation or instiga- 
tion of acts of violence (i.e., suspected members of the Irish Repub- 
lican Army). At that time, a learned writer, who pointed out that 
this power could be used against British subjects, commented: 
“ this illustrates once again what havoc ad hoc legislation can pley 
with those principles which the common law so cherished... . For 
this [duty to admit subjects] is a principle which Great Britain 
has carefully fostered in the past and the precedent created by its 
unwitting abandonment will not go unremembered abroad... .’’ 14 
The Act of 1968, by contrast to the 1989 Act, is a deliberate and 
not simply an unwitting abandonment of principle. 

The second objectionable feature of the Act is that it confers 
several new discretionary powers on immigration officers in respect 
of all controlled Commonwealth citizens, but fails to mplement 
the proposals of the Wilson Committee. For example, restrictive 
conditions of entry may now be imposed on the wives and children 
of Commonwealth citizens; and a child under sixteen may now be 
refused admission unless he satisfies an immigration officer that he 


13 The Home Secretary has, in the past, refused to implement recommendations 
for deportation in respect of citizens of the U.K. and Colonies who are also 
citizens of a Commonwealth country on the grounds that “' e ne has the 
right to return to his own country.’ As a result, the courts will not recom- 
mend deportation in such cases: R. Y. Sabri [1865] Crim.L.B. 102; R. v. 
Romano [1968] Onm. L.R. 688. 

14 Clive Parry, Annual Survey of English Law, 1999, pp. 08-O4. 
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is joining or accompanying both his parents (unless one of them is 
dead).* The complex issues which may confront an immigration 
officer are illustrated by the case of the legitimate child whose 
parents’ marriage has been dissolved, and the illegitimate child, 
either of whom seeks to join or accompany only one of his parents. 
Neither of them has a statutory right of entry (until the other 
parent dies!). The Home Secretary has instructed immigration 
officers ** that they may admit a legitimate child under the age of 
eighteen whose parents’ marriage has been dissolved if the parent 
here has legal custody. This means that among the matters which 
the officer will have to investigate are: (i) the relationship of the 
parties; (ii) whether the marriage has been dissolved (a legal or 
factual separation short of dissolution being insufficient); (iii) who 
has legal custody of the child (irrespective of what English law would 
consider to be in the best interests of the child). In the case of an 
illegitimate child, the instructions require the officer to investigate 
who has had “ sole responsibility ’’ for the child’s upbringing, and 
for this purpose, no doubt, the child’s life history will have to be 
considered. It is matters such as these, as the Wilson Committee 
pointed out, which are the most difficult tasks facing immigration 
officers and which most directly justify a system of appeals.2" 
Unsuccessful attempts have recently been made to get the courts 
to upset immigration decisions.’* The practical value of such appli- 
cations has been that time has been won in which to obtain fresh 
evidence to support claims for admission. That such evidence was 
forthcoming is a powerful argument for a regular system of appeals 
on matters not simply of form (to which the courts are limited) 
but of substance. The ad hoc system of appeals set up in Nairobi 
by the Home Secretary is extra-legal, and is confined to those U.K. 
citizens whose rights were taken away by the Act of 1968. It 
will deal with ‘‘ Home Office matters ”’ (¢.g., whether a person is 
within the extended scope of the control, whether he is a student, 
visitor, etc.) but not appeals against the refusal of a voucher.?® 
This is no substitute for comprehensive legislation covering all 
immigrants. 

Finally, there are the criminal aspects. Section 8 creates a new 
offence which is committed by a Commonwealth citizen (who is 
subject to controls) who either (i) has not been examined by an 
immigration officer while on board a ship or aircraft from which 
he lands m the U.K., or (ii) lands otherwise than in accordance 


peer ao emia alta 
16 Omn 


—— 27-29. 
— si r= [1987] 2 Q.B. be Home Alain Glo E Boece, 
v. Seorstary of State Home Affairs, Singh v. Same, 
The 1 18, 1968 (court's ward er ousted by Act). 
— Bie Timas a 759, cols. 1252-1254; 1508-1508. The first lawyers con- 
sid these appeals are Sir Derek Hilton and Mr. Trevor Reeve, q.o. An 
TER ace introduce a system of appeals (to magistrates) failed: ibid., cols. 
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with arrangements approved by an immigration officer, or on land- 
ing does not submit to examination in accordance with those 
arrangements. Subsection (4) creates a presumption that the 
accused has landed in contravention of this provision unless he 
produces a passport duly stamped within the requisite period by an 
immigration officer. The Home Secretary has the power to exempt 
persons landing in circumstances which may be specified and this 
will enable him to exclude those travelling within the common 
travel area formed by the U.K., the Channel Isles, the Isle of Man 
and the Republic of Ireland. But even the most detailed order is 
unlikely to exclude all those who have no intent to evade immigra- 
tion controls. For example, a person who takes part in a cross- 
channel boat race and lands at an isolated coastal beach and is 
either unaware of the obligation to submit to examination or care- 
leasly forgets to do so commits an offence. He will have to prove 
his innocence, and this he cannot do because his passport has 
not been stamped. (Cross-channel swimmers need not be deterred, 
since it is still necessary for the Crown to prove that the accused 
landed from a ship or aircraft!) These difficulties and injustices 
could have been avoided by the simple expedient of requiring the 
Crown to prove an intent to evade immigration controls: a matter 
which would occasion little difficulty in the case of the man who 
lands in suspicious circumstances. 

These features of the Act illustrate the evils of ad hoc legislation, 
particularly where it is directed against the fundamental rights of 
a particular group of citizens.. They also add up to an unanswer- 
able case for a thorough investigation of the whole patchwork of 
immigration control. As pointed out in the last issue of this 
Review,” it is only when the substantive law is rationalised that 
the procedural improvements advocated in the Wilson Report will 
be of real value. B.A. H 


20 (1968) 51 M.L.B. 810 at p. 920. 
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REPORT OF THE COMMITTEE ON THE AGE oF MAJORITY 


COMMITTEES appointed to consider the desirability of reform of the 
law rarely produce reports which can be described as major social 
documents. This is not because their proposals are socially 
unimportant—their implementation often has a profound effect on 
the lives of ordinary citizens—but is no doubt largely due to their 
customarily narrow terms of reference, the over-emphasis on juridical 
experience as a qualification for membership, and the paucity of 
social data assembled in support of their conclusions.* The report 
of the Latey Committee,? happily, does not conform to this 
traditional pattern. Appointed to consider the broad aspects of 
wardship and the contractual, proprietary and matrimonial powers 
of infants, the Committee has assembled an impressive volume of 
expert and factual evidence to supplement the already extensive 
common knowledge and experience of its widely selected members, 
and has produced a comprehensive report written m a lively and 
occasionally humorous style containing proposals which are realistic, 
sensible and, not surprisingly, highly controversial. Despite its 
weakneases it has rightly been acknowledged as an invaluable basis 
for major reform of the law which governs infants.’ 

In one sense the Committee’s task was made easier by the deci- 
sion to concentrate on the social aspect of their work, namely, the 
age at which full legal capacity and responsibility should begin. 
Even if the Committee’s major proposal that this should be reduced 
from 31 to 18 years is not found generally acceptable, the law would 
be greatly improved by the early implementation of the detailed and 
eminently sensible recommendations for the technical reform of the 
procedure and machinery relating to applications for consent to 
marry, wardship, custody and maintenance of infants, the enforce- 
ability of infants’ contracts, testamentary capacity and subsidiary 
topics where the law makes a distinction solely on the basis of age. 
Although two members * of the Committee were impelled to prepare 
a minority report by their unwillingness to accept the majority’s 
conclusion that the age of majority should be lowered to 18 years, a 
glance at the summary in Part VII of the Report, where the 
unanimous recommendations are conveniently identified, and a close 
study of the mimority’s views on contractual capacity show that the 


1 Of, P. S. Atiyah’s comments on the Twelfth Report of the Lew Reform Oom- 
mittes in (1066) 29 M.L.B. HL 

23 Cmnd. 8842. 

4 Bee the debates in both Houses of Parliament: H.O.Deb., Vol. 754, cols. 986- 
1028; H.L.Deb., Vol. 286, cools. 1047-1184. The Attorney-General] has recently 
announced the Government’s intention to introduce legislation to implement 
moat of the recommendations: H.C.Deb., Vol. 762, cols. 1401-1408. 

4 Mr. Geoffrey Howe, q.o., and Mr. J. O. Stebbings. 
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gap between them is not as wide as might be expected. The area 
of apparently irreconcilable conflict is really confined to the age of 
free marriage where there is ample scope for legitimate differences of 
opinion and the factual evidence is less favourable to the neccessity 
or desirability for fundamental reform. Having regard to these 
considerations and certain unconvincing aspects of each side’s 
arguments, the occasional reproachful comments of the majority 
seem. petty and unjustified.® 

The majority’s view that the age of majority should be reduced 
by three years is based largely on their “‘. . . assessment of the young 
today, how they live, what they need, what they are like and how 
mature they are” (para. 84). There is a weighty and 
respectable body of social facts which emphasises the force 
and validity of conclusions derived from this approach. But 
it 18 an essentially static view of society and tends to overlook 
or minimise the changes which may and do teke place in any 
developed and mobile society, and the imfluence which a 
decision today on the age of majority may have on the development 
of future generations. The reasons for selecting 18 as the legal 
watershed in life may become just as irrelevant as the historical 
explanations for the present age of majority. By its failure to look 
beyond the past and present * and to express more positively its 
confidence that the greater freedom which it considera ought to be 
conferred on the youth of today, who, according to the preponder- 
ance of expert evidence, are sufficiently responsible not to squander 
it, will not cause hardship to the young, the Committee has, perhaps, 
not made the best use of its opportunity to persuade those who do 
not share the same optimism or who are not convinced that there 
is any pressing need for change. Critics of the Committee’s more 
controversial proposals will not be found solely in the ranks of those 
who are traditionally disposed to adopt a cautious distaste for all 
hberalising reform; even sympathetic “ floaters ”? will fnd much to 
criticise in the Report. 

There are certain features of the Report which are likely to cause 
some embarrassment to its advocates and furnish ammunition for 
its opponents. At times one detects a tendency to adopt a different 
critical approach to the assesament of evidence in favour of the 
status quo than that applied to opinion in support of change, instead 
of recognising that such conflicts may be due largely to the sincere 
but subjective impressions of individual experts or organisations, 
and in one instance there is a somewhat undignified attempt to 


5 See para. 25 and 95. 

* This is indicated by the omission of any reference to currens proposals for 
reform of the divorce laws, and the absence of any discussion of the problems 
which might arise if the United Kingdom enters the Oommon Market. It is 
Delish to see that in the fascinating list of significant ages under 21 in 

lish law ( egal a pS rp nr DOBOLT iai a 10O a 
a t le to suffer the penalty of death for murder on attaining the 
age of 18, if the Murder (Abolition of Death Penalty) Act 1985 is not extended. 
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escape the almost inevitable conclusion of the logic of the Report. 
The majority suggests five main weaknesses in the opposing 
evidence.’ Whilst it may be possible to reject the views of some 
witnesses on the grounds that they are coloured by distorted views of 
the young, vague notions of immaturity, or stem from persons who 
deal with the young in their least attractive aspects or in the realm 
of higher education or because they belong to the class of generous 
persons who wish to protect everybody, this hardly applies to some 
of the expert evidence. What is more important, however, is the 
fact that the majority appears to suggest that those experts ° who 
favour a reduction in the age of majority do not also display these 
weak characteristics in spite of the fact that some of these criticisms 
could easily apply to therr evidence. Furthermore, in its treatment 
of the non-expert evidence, to which these comments may be more 
appropriate, the majority appears to suggest that those who favour 
reduction of the age of majority are worthy of more respect and 
attention than those who consider that there is no urgent need for 
change.’° This is clearly demonstrated by the attitude adopted to 
the results of the survey carried out by the National Opinions Polls 
Ltd.,'1 which suggested that at least two out of every three in the 
age group of 16 to 20 thought that 21 was the right age for signing 
hire-purchase contracts, buying and selling their own houses, and 
marrying without the need to obtain anyone’s consent. This expres- 
sion of opinion is rejected because it was not known how many of 
those interviewed were ‘‘ interested ” or ** involved ”’ and because 
most of them were not living away from home. This feeble attempt 
to discredit what may be unreliable evidence is certainly not 
strengthened by the failure to indicate how many of the individual 
correspondents and those who supplied the material for surveys 
conducted by schools and colleges lived away from home, and no 
regard appears to have been paid to the real possibility that such 
persons may be ‘‘ interested ” or “ involved ” mainly because their 
views have been conditioned by resort to hackneyed slogans like 
** Old enough to die for your country .. .”’ which the Committee 
rightly rejects as irrelevant. 

f 96—100. 

e F his includes evidence from the Bar Council, Law Society, Nat. Ass. of Proba- 
tion Officers, Nat. Ass. of Youth Clubs, B. B. A. F. A. Citizens’ Advice Bureaux, 
Salvation Army, the Official Solicitor, the Catholic Marriage Guidance Council, 
and the Fres Church Federal Council. 

Thess include the Association of Municipal Corporations, Nat. Hed. of Ho 
Societies, Justices Clerks’ Society, Church of England Board for Soci 
Responsibility, Marriage Guidance Council, town clerks, High Court judges and 
probenon officers(!). _ f 
10 Ig it fair to o the attitude of those who feel that any restraim or 
Fe ee Oe ee ee a Gene 
Advice to those about to marry: don’s’’? (para. ). 


11 See Appendix 9. 
13 Cf. paras. G1 to 98. Oddly enough, elsewhere in the , the Committees 
attempts to turn this unreliable evidence to its own advan : soo para. 171. 


13 of. pe 124. Incidentally, the reference to children of three bemg compelled 
to for their country in the conditions of modern warfare, seems quite 
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Although one cannot criticise the Committee for not recom- 
mending that a person should be able to assume full civic duties at 
the age of 18, since the age for voting and related matters were 
excluded from their terms of reference, their basic argument for 
reducing the age of majority is considerably weakened by their 
unconvincing attempt to jusify retention of a higher age limit for 
civic responsibilities.“ The reference to the practical or legal 
requirements as to the minimum age for becoming Prime Minister 
or President of the United States 1" seems totally irrelevant in the 
face of the evidence that 18-year-olds are sufficiently mature and 
responsible to enter into burdensome contracts, to own and manage 
property for themselves and others, and to withstand the stresses 
and strains of early marriage and parenthood. Less harm would 
have been done to the Committee’s strong plea for preater freedom 
for the young by a frank recognition that the age for voting, m 
particular, is likely to be determined more by party political 
considerations than by rational discussion of the fitness of individuals 
to discharge the privilege of enfranchisement intelligently and 
responsibly. These criticisms may sound like mere debating points, 
but having regard to the tone and style of the Report, in which the 
skills of the advocate and journalist are exploited to the full, they 
may serve to draw attention to matters which will require careful 
consideration in future legislatrve deliberations. 

It has already been indicated that the most controversial aspect 
of the Report is the recommendation that the need for consent to 
marry should cease at the age of 18. This is borne out by the debates 
in Pariament and by the obvious concern at the fact that the failure 
rate among teenage marriages is alarmingly high and likely to 
increase. It is unfortunate that the Committee has not considered 
the possible effect of recent proposals to alter the basic doctrine of 
the law relating to divorce. This, if implemented, may not make 
divorce easier to obtam but it must surely have a considerable 
Impact upon the notion that marriage is a permanent union and 
therefore more likely that this contract will be entered mto more 
readily and without serious thought about its implcations and 
consequences. Furthermore, although some of the experts who 
favoured a reduction in the age for free marriage are closely 
concerned with marriage, it is fairly clear that the Committee’s 


irrelevané, and the Committee appears to forget that this hackneyed 

is frequently related to the minimum age for capital punishment. ving 
rejected the argument based on the age for com military service, in 
the next breath ıt is cited as a factor supporting 18 as the most suitable age 
of majority ! (para. 125 (5)). 

14 Bee peras. 22-25. The Committes’s views on this question no doubt fortified 
the members of the Speaker’s Conference on Electoral Lew (Cmnd, 85650, 
— — in their rejection by 22 votes against 8 of 18 as the age for 
voting. By e vote of % to 1 they recommended reducing the age of voting to 20 

ears 


years. 
18 The validity of — is somewhat doubtful in view of the Committee’s 
decision not to be influenced by foreign law: of. paras. 51—58. 
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views were substantially influenced by other evidence from experts 
and others whose main interest lies in the commercial field, where 
the young seem undeniably just as responsible as their elders. There 
is surely a good case for separating the question of matrimonial 
capacity from contractual and proprietary freedom and discussing 
it in the general context of reform of the law relating to divorce and 
other family relationships. This could be done as a matter of 
convenience without destroying the obvious benefits to be derived 
from greater uniformity in laws based on age distinctions. One 
cannot deny that the legal power of veto which parents can exercise 
in respect of their children is sometimes unreasonably exercised, 
with unfortunate consequences. But is it (or the application to a 
court) so entirely devoid of usefulness? Since the statistics relating 
to applications to the courts for consent to marry do not show how 
many are due to objection by parents who are not interested in, or 
in a position to control, their children, is there any evidence that it 
is the force of parental persuasion which prevents unwise marriages 
in the case of those over 18, whereas it is parental objection which 
discourages marriage under 18 where the riak of failure is greater ? * 
Whilst the need to apply to the magistrates for consent to marry 
may harden relationships generally, it can also serve to demonstrate 
to an unreasonable parent just how unfounded and unreasonable 
his objections may be, and having been overruled by a body of 
persons who might be considered more likely to understand and 
sympathise with his feelings, he may be encouraged to give more 
helpful advice and support when difficulties arise after the marriage. 
The present formal arrangements tend to encourage parents to 
abandon their moral obligations once ther legal rights or obligations 
have ceased or been prematurely determined. A case can be made 
for greater use of the requirement of obtaining consent or approval 
from some independent tribunal in order to educate parents not to 
exert their power or influence for selfish motives and to emphasise 
the community’s legitimate interest in marriage. The procedure 
could be made more informal and the tribunal (for want of a better 
word !) could be composed in part of persons having a greater 
knowledge of the families involved, such as relatives, priests, teachers 
or other close friends.1’ If necessary, the “ litigants ” could be 
allowed to nominate their own “ arbitrators °?” to sit with a 
completely independent chairman. Even if no such radical change 
is considered desirable, the Committee’s recommendation that such 
applications should be heard in private would do much to remove 


18 Cf. paras. 105 and 169. One wonders how man i iae 
a a GPa a aa as Commitee seams 
ently to suggest: see paras. 68, 158 and 162. O E — 

even the irresponsible minority deliberately decide upon an early pregnancy 
as means to obtain consent to 

17 The views reased in para. 185 (4) seam to suggest thet the Committee might 
be attracted by this idea, They Dn A compulsory betrothal as 
a substitute for parental consent: paras. 17 
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the unsatisfactory features and consequences of the existing 
machinery.* On the question of free marriage there is clearly a 
need and scope for further thought, and one must concede that on 
this issue the minority has a stronger case. The fact that the 
majority concludes with a call for further education in social and 
personal relationships and in preparation for family life, particularly 
in the schools,’® is perhaps an indication that it recognises that its 
arguments for greater freedom in this field are not as strong as in 
others. 

Whilst the Committees shares the almost universal condemnation 
of the law relatmg to infants’ contracts, and puts forward sensible 
suggestions *° for reform of this confused area based on the proposal 
that such contracts should be generally unenforceable against infants, 
subject to a liability to account for benefits received or to make 
restitution in appropriate cases, many of the existing difficulties 
would be removed by conferring full contractual capacity on those 
who have attained the age of 18 years. The only reservation which 
the Committee appears to have had was the fear that 
would be exposed to the sharp practices of some traders who would 
be only too ready to take advantage of their mexperience.** It may 
be over-optimistic in hoping that this problem should be attacked 
as part of a general policy of ensuring greater protection for all 
consumers, and it is on this issue that the views of the minority 
deserve more attention. They suggest that contracts made by 
persons should be binding subject to a power to obtain relief rf it can 
be shown that it is harsh or oppressive or ought to be set aside to 
such extent that the court thmks just and equitable.” This type of 
formula does not appear to have affected the sanctity of adults’ 
contracts in other fields or to have presented any real problem on 
their freedom to enter into necessary contracts. It would be unlikely 
to result in mfants being treated differently by traders on the 
principle that ‘‘ no shopkeeper willingly buys a law suit.” If the 
evidence on which the Committee heavily relies is to be accepted as 
accurate and sound, the existing disabilities of infants have not 
discouraged traders from granting credit to young customers. 
Furthermore, the many statutory provisions designed to protect the 
consumer do not appear to inhibit traders from entering into 
contracts which may become unenforceable because of some sharp 
practice or over-enthusiastic selling. Is it ikely that the possibility 
that an infant may be able to obtain relief from the court in respect 
of an unwise contract will make any appreciable difference to the 
willingness of traders to do business with young persons, who have 
generally shown themselves to be more reliable than their elders? 
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Whatever decision is finally reached on the age of contractual 
capacity, the recommendations of the Committee on infants’ 
contracts could usefully be implemented without delay, if only to 
get rid of the thoroughly unsatisfactory Infants Relief Act 1874 and 
the vague concept of ** necessaries ’’ with all its overtones of wealth 
and social distinctions. In this essentially technical area, however, 
one would have welcomed a more precise expression of opinion on 
an infant’s liability for negligence. This matter was left open by 
the Committee,™ and the fact that they seem to regard liability 
under the Misrepresentation Act 1967 as purely tortious, when it is 
clearly closely connected with contract, implies that they did not 
pay due regard to the growing importance of negligence as a means 


of regulating human conduct generally. 
In spite of its weaknesses, to which some readers will attach 


greater significance than others owing to the nature of the subject 
and its inherent potentiality for arousing strong feelings among 
the middle-aged, this Report fully deserves the -welcome it has 
received and should prove an invaluable basis for future legislation. 
It is right that its defects should be exposed because legislators, in 
spite of cherishing their exclusive freedom to debate and enact 
measures on the basis of their own experience and sources of know- 
ledge, tend more and more to rely on the labours of small groups 
of experts who have had an opportunity of considering problems 
in more favourable and leisurely circumstances. 


BEENARD DOWNEY. 


Report oF THE SELECT COMMITTEE ON PARLIAMENTARY PRIVILEGE 


Ix recent years the House of Commons has come to realise that 
“ a rather longer and cooler look ” than those accomplished by the 
Committee of Privileges “‘ should be given to the whole subject of 
parliamentary privilege.” ! This Report is the result of the longer 
and cooler look. The opportunity has been taken to clear obsolete 
rules out of the cupboard, e.g., the rule prohibiting reports of 
proceedings of the House,’ and it is proposed that out-of-date rights 
and immunities be discarded.* Major changes are recommended in 


3 Of. . 855 and 856. The committee recommend that an infant should be 
liable for deceit unconnected with his age even if it would result in the 
indirect enforcament of a contract, but thas the immunity for deceit as to age 
should oontinne: peras. 

34 A typical example of this reaction can be found in the recent’ debate on the 
Theft Bill: of. H.L.Deb., La oer cols. 1807, 


1 Bt. Hon. Herbert Bowden, M.P. — —— of the Select Com- 
mittee, July 5, 1066 (H.0.Deb., Vol. 
Ril ce ead adie Gece ia TE T O 


of the House and the attendance of strangers at — mectings. Of. a letter to 
hes Trmes, January 21, 1067, from Mr. = R. Strauss, uP. 

3 , freedom from an arrest, tho righi to , immuni from attendance 
Fei “witness and from appointment as eri Immunity ury service 
wall a Ge eee or ce Cao ee ae 
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the remaining law and procedure of parliamentary privilege as it 
affects the House of. Commons, and it will be with these changes 
that this note will be concerned. 

The Committee begins by noting the various criticisms that have 
been levelled against the present Jaw, the chief of which was that 
the law lacked definition and certainty.‘ It has gone a long way 
to meet this criticism. The basis of the Committee’s approach has 
been to balance the interests of the citizen, and of the Press and 
other mformation services, with those of the House, its Members 
and officers. It has “‘ endeavoured to relate the role of ‘ parlia- 
mentary privilege’ to the basic requirements of a modern legis- 
lature,” * and has been concerned to determine ‘ the reasonable 
limits of protection and immunity which must be claimed if the 
legislature is to fulfil its proper functions. ...’’* Although one 
may have reservetions about some of the proposals, such an 
approach can hardly be faulted. 

It is proposed that the misnomer “‘ parliamentary privilege ” 
be replaced by “‘ the rights and immunities of Parliament,” and 
that the House should in future refer to offences against these 
rights and immunities as “‘ contempts’’; the term ‘“ breach of 
privilege ” would disappear. In lime with these two changes the 
pom tee ot Erivieges would. be renamed the Committee of House 
of Commons Rights. 

On the question of framing a code of contempts the Committee 
was persuaded that the possibilty of “‘ new forms of obstruction, 
new functions and new duties ”’ arising, which could all ‘ con- 
tribute to new forms of contempt,” " made such a proposal 
unacceptable. Instead the Committee proposes-a general definition 
_. of contempts: “f. . . such improper obstruction or attempt at or 
threat of obstruction as is causing, or is Hable to cause, substantial 
interference with the performance .. .“ of the functions of the 
House, its Members or officers.* - Furthermore, ‘f. . . the House 
should be slow and reluctant to use its penal powers to stifle 
criticism or even abuse ... however strongly the criticiam may be 
expressed and however unjustifiable it may appear to be.’’* Punish- 
ment for contempt is clearly to be regarded as a weapon of last 
resort.!® In cases where a Member’s complaint, if justified, would 
give rise to an action in the courts he should not be permitted to 
invoke the penal jurisdiction of the House in Heu of or in addition 
to the exercise of that remedy.” 1! It is considered, though, that 


4 Ses, ¢.g., the memorandum of the General Council of the Bar, p. 160. (Arabio 
numerals refer to the appendices af the Report, Roman numerals to the 


text.) 

5 Para. 11, p. viL e Ibid. 
T Para. 40, p. xv. 

8 Para. 15, p. «x. 

® Para. 45, p. 

® 
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a residual power of punishment should be retained: “*... a point 
may be reached at which conduct ceases to be merely intemperate 
criticism and abuse and becomes or is liable to become an improper 
obstruction of the functions of Parliament.” 12 Such powers could 
be used to stop an unjustifiable and sustained Preas campaign that 
would prejudice the “‘ free expression of [Member’s] consciences.” `? 
When pursuing his remedy in the courts the Member would not 
be allowed any advantage, particularly he should not be permitted 
to resort to invoking the House’s penal powers to forestall a good 
defence mounted by his opponent; such action “f would be an 
indefensible abuse of power.” ** 

In cases where a Member is the defendant in an action for libel 
or slander it is proposed that similar considerations would apply. 
In most cases, of course, the Member would have the defence 
of absolute privilege, in other cases, “ unless the circumstances are 
exceptional,” the Member should not be able to “ claim immunity 
from the normal processes of the courts.” ** In particular, the 
Committee says, “ if he has a good defence of ‘ qualified privilege,’ 
why should Parliament protect him if in fact his conduct was 
actuated by malice??? ** The possibility of a parliamentary inquiry 
is held out to those unjustifiably defamed in the House and met 
by a defence of absolute privilege and a refusal to withdraw or 
apologise. However, it would not be available as of right, but only 
at the discretion of the House. It is a pity that the Committee 
could not have been more generous here—it is difficult to appreciate 
what the House has to lose. | 

A major reform is the proposal that the House recognise the 
defences of “truth”? and “‘ fair comment ” to charges of con- 
tempt. The Committee is alive to the possible abuse of the former 
defence and accordingly proposes that it should be limited to mat- 
ters of public interest. ‘‘ There may be circumstances in which it 
is manifestly not in the public interest to make [the statement], 
or in which the width and manner of publication extend far beyond 
what could reasonably be regarded as necessary or proper in the 
public interest.” ™! Such a restriction is, at least in the opinion of 
the present writer, the corollary of the defence of truth: the law 
of defamation has something to learn here. The matter is not left 
here, however, as the Committee did not believe ** that the interests 
of Parliament [were] best served by insisting that critics should 
be insurers of the truth of their criticisms.’?** Thus an honest 
and reasonable belief in the truth of a defamatory allegation would 
be a sufficient foundation for the defence. In the context of defama- 
tion such a proposal is truly liberal, even if it does look strange 


13 Ibid. 

13 Para 44, p. Xv. These powers could also be used in cases of group defamstion. 
14 Para. 46, p. IYI. 

15 Para. 47, p. xvi. 

18 Ibid. 

17 Para. 55, p. xvii. 18 Para. 57, p. xix. 


488 THE MODERN LAW REVIEW VoL. 81 


under the name “ fair comment ” which is proposed for it. There 
may, nevertheless, be another moral here for the common law. 
Dealing with the vexatious “ proceeding in Parliament ” the 
Committee declme to frame a general definition; instead they 
propose that the various “ proceedings ’? be categorised according 
to whether they would enjoy absolute or qualified privilege in the 
Jaw of defamation. The most notable inclusion in the former 
category is communications between Members and Ministers. The 
Committee thus disagree with the decision in the Strauss case, 
Letters from electors would be qualifiedly privileged. It is to be 
noted that in all cases privilege would arise so long as the 
communicator had a reasonable belief that the communication fel] 
within the functions of the person to whom it is addressed. 
Criticism was levelled at the House’s exercise of its penal powers 
on the ground that it was contrary to natural justice that the 
House should be judge in its own cause.!* However, the suggestion 
that this jurisdiction be transferred to the courts was rejected. 
Contempts might involve matters of a political character which 
the House alone ought to judge, and the possibility of conflict 
between the courts and the House would be increased. Instead 
the Committee proposes new procedures for exercising the penal 
powers. In this it has been concerned to reduce to a minimum the 
publicity attendant on the raising of a complaint; to discourage 
trivial complaints, and to provide better machinery for the con- 
sideration of genuine complaints; and to save the time of the 
House. Under the new procedure the initial step would be notifica- 
tion of the complaint to the Clerk of the Committee of House 
of Commons Rights. The Committee, or normally a small section 
of it, would then give a prima facie ruling on the merits of the 
complaint.*° In appropriate cases the complaint would then go to 
the full Committee for investigation. Where the imi 
decision is adverse to the complainant he could, provided he had 
the support of fifty Members, appeal to the House to reverse the 
decision. At the hearing before the full Committee the complainant 
and the person accused would have greater procedural safeguards 
than at present. Notice of charges would be given to the latter, 
as well as copies of all relevant documents. Representation and 
the rights to call witnesses and to have legal ald would be allowed 
at the discretion of the Committee. Both parties would, if they 
wished, be present throughout the proceedings, unless the Committee 
decided otherwise. These proposals are a distinct improvement 


L&a (1058) H.O. Deb., Vol. 480, col. 208. However, the Committee approve the 
decision on other ing. 

19 Although, as the Clerk of the House pointed ont in his oral evidence, ‘‘ the 
sues has been a very lenient judge in its own cause" (p. 86, Q. 89). of. 
note 10. 


20 The preliminary jurisdiction of Mr. Speaker would be abolished. He would, 
however, retain certain other powers. 
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on present arrangements,*? but the retention of discretionary 
powers over such matters as attendance and evidence denies an 
essential element of the judicial characteristics which, it is submit- 
ted, the Committee ought to have. Whether the procedure, 
nevertheless, complies with the audi alteram partem rule is open 
to doubt.” In practice, it is not thought that the proposed arrange- 
ments would give rise to much cause for complaint. If the Com- 
mittee finds the complaint justified it would, as now, recommend 
the action to be taken by the House. Regarding punishments, it is 
proposed that imprisonment should be for a fixed period, subject 
to a legal maximum, and should not be affected by the termination 
of a session. It is also proposed that the House have power to fine. 

In their final section dealing with lobbying, the Committee 
recommends that a Member should disclose any financial interest 
which he has in any matter upon which he speaks, “‘ failure to 
do so without good cause ° would be “‘ capable of amounting to a 
contempt.” * 

In all the Committee proposes twenty-four major changes to the 
present law which together bring the law of parliamentary privilege 
up to the requirements of a modern legislature. Two general points 
are worthy of note: in many cases the Committee realises the need 
for legislation to give effect to its proposals; secondly, it has been 
concerned to minimise the areas of possible conflict between the 
House and the courts. It is to be hoped that the Government will 
give a sympathetic consideration to the Report and speedily provide 
time for its implementation. 

P. M. Sos. 


its report to the House for so dea 

23 At least until the 
as Local Government Boerd v Arlidge [1015] A.C. 120, Boerd of Hdusation 
v. Rice [1911] A.O. 170 and Ridge v. Baldwim [1964] A.O. 40. 

s Pare. 205, p. xlvii. 
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Inpucinc Breach or CONTRACT AND UNLAWFUL [INTERFERENCE 
WITH TRADE 


THE economic common law torts go marching on, and their judi- 

cial development, which began anew in the 1960s, bounds ahead 

with unpredictable results for commercial and, especially, indus- 
trial relations. In respect of the latter, it must surely be accounted 
unfortunate if, just at the moment when the Donovan Royal 

Commission is finalising its Report, the judges see fit to open up 

new avenues to liability in trade disputes. The development has 

now been continued by the Court of Appeal in Daily Mirror News- 
papers Lid. v. Gardner t and, in Scotland, by Lord Milligan in the 
second decision of Square Grip Reinforcement Ltd. v. Macdonald. 

The Datly Mirror case concerned two distinct torts. After a 

price increase, the newspaper demanded that wholesalers take a 

smaller margin of profit; and the wholesalers therefore made the 

same request of the retailers. The National Federation of Retail 

Newsagents objected and decided on “f a complete and utter boy- 

cott of the Daly Mirror for one complete week, as an initial step ”’; 
sent out ** stop notices ”? for its members to send to wholesalers 

discontinuing supplies of the Daily Mirror from March 18 to 28; 

and distributed posters to be displayed for customers to read say- 

ing: ** Trade Dispute. No Daily Mirror.” * Both the Federation 
and the Daily Mirror had good commercial reasons for the stand ” 
they took.‘ But had the Federation acted unlawfully in a way 
which entitled the Datly Mirror to an injunction? Cooke J. and 

Phillimore J. had so held, and the Court of Appeal agreed, because 

(a) the Federation had interfered with the plaintiffs’ trade by 

unlawful means; and (b) the Federation had knowingly and inten- 

tionally induced breaches of contract to the damage of the plaintiffs. 

(a) As to the first tort, it seems to be established law that if 
defendants use “‘ unlawful means ” intentionally to damage the 
trade of the plaintiff, they are liable even if they do not induce 
actual breach of an existing contract. The tort usually merges 

1 [1968] 2 W. L. R. 1289 (0.A.). Also reported [1068] 2 AH B.B. 168. 

a 1988 8.L.T. 65 (No. 2). [For reasons of space note on this decision is 
held over until the next issue.] The decisions have appeared ai a time when 
labour law litigation hes flared up strikingly. At the time of wnting judg- 
ment is awaited from the Court of appes! in — v. Fry, decided b 
Widgery J. [1 2 All B.R. 886. too Btamp J. in Torquay H 


Ltd. v. Cousins, Times, May 24, 1988 (where lity was imposed for 
interference with commercial contracts short of inducing a breach). 


2 W.L.B, 1280, 1247. 
e [oes] 2 WL 1289, per Lord Ege er ovis 
one ratio of the speech of Lord atford v. Lindley [1985] 


A.O. 260, 824 (" interference with business is tortious if any unlawful 
are employed, " referring to futere contracts). 
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into ** conspiracy to use unlawful means.” Were unlawful means 
used herer The Court of Appeal held that the answer lay in the 
status of the arrangement made by the Federation to effect its 
purposes. By virtue of the Restrictive Practices Act 1956, s. 6 (7), 
the recommendation to retailers was a “‘ relevant restriction ” under 
that Act and an arrangement which was therefore registrable under 
the Act and which could be brought before the Restrictive Prac- 
tices Court. Furthermore, the “inevitable result ’’ of earlier 
authority * was that such a “‘ restriction is to be regarded as contrary 
to the public interest although not yet formally so declared by the 
Restrictive Practices Court.” " The Court of Appeal was prepared 
to take its own view as to the effect of the 1956 Act and decided that 
the restriction could not achieve legitimacy via the “‘ gateway ” af 
section 21 (1) (d) of the 1956 Act. This section allows proof in the 
Restrictive Practices Court that a restriction is 
“ reasonably necessary to enable the persons party to the agres- 
ment to negotiate fair terms for ... the acquisition of goods 
from any one person ... who controls a preponderant part of 
the trade or business of . . . supplying such goods.” 


It was argued for the defendants that the Datly Mirror was a sub- 
sidiary of International Publishing Corpn., a company which con- 
trolled a preponderant part of the trade, supplying the goods 
through its group. Unfortunately section 21 (1) (d) speaks of 
negotiation of fair terms for acquisition of goods by buyers from 
sellers. The Federation and its members did not buy from I.P.C. 
True, section 8 (9) of the Act enacts that subsidiary and parent 
companies are to be treated as a single person for some parts of 
the statute; but those do not include section 21 (1) (d).* This con- 
tention of the defendants therefore failed. 
Here, then, was an agreement deemed to be “ contrary to the 
public interest ’’ and to be treated as if it were found to be so by 
the Restrictive Practices Court. With varying degrees of enthusiasm 
their Lordships assumed that this meant it constituted in tort 
“ unlawful means.” ° But it is to be remembered that the legisla- 
ture expressly refrained from declaring such agreements illegal and 
only dubbed them ‘‘ void.” 10 There is authority for saying that 
not every action which the law finds (to use a neutral word) 
improper constitutes ‘“ unlawful means ” in tort. For example, use 


E E OER Ha lar eee cal eto., Agreement [1965] L.R. 5 
R.P. 288 (the ‘‘ Romeo" decision). 

T [1968] 2 W.L.R. 1289, per Russell L.J. p A E Sa alba ly 
ments and the relationship between the Court the Hestrictive 
oo OOO O MTA . 568 and (1987) 30 MLR. 
© Why this is so is not clear haps an amendment to the pending Restrictive 
Trade Practices Bill 1968 . provide for this point. 

» Russell L.J.: as af present AA O) W. L. R. at p. 1855. 

10 g, 20 (8) of the 1986 Act, which allows the court to make orders restraining the 
patios from giving effect to the restriotions found contrary to the publio 
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of vexatious litigation probably does not. The mere fact that acts 
are in contempt of court do not constitute them unlawful means 
to found an action in tort. Indeed, in Davies v. Thomas 4 (which 
seems not to have been cited in Daily Mirror to the court) the Court 
of Appeal itself rejected a claim by a plaintiff deliberately injured 
by acts done pursuant to an agreement which was “ unlawful ” to 
the extent of being in restraint of trade at common law, and refused 
to say that the defendants were engaged on an unlawful conspiracy. 
Nor is it clear that every breach of any statute renders activity an 
“ unlawful means ” for the law of tort, or a combination which 
commits such a breach necessarily a tortious unlawful conspiracy. 
On this the authorities are far from clear. It is uncertain how far 
the court will take account of the fact that the plamtiff cannot him- 
self sue for the breach of statutory duty as such * or that the pro- 
per remedy may be a relator action joining the Attorney-General, s 
No exploration of these authorities took place in the Daily Mtrror 
case and that alone suggests that on this pomt it may not be a 
wholly satisfactory authority. The scope of “ unlawful means ” in 
the law of tort remains uncertain. 

(b) The second ground on which the defendants were made liable 
to the injunction was for inducing breach of the commercial contract 
between the Daily Mtrror and the wholesalers. Proof of the terms 
of the contract was ‘ meagre ” and “‘ tenuous ” for it did not exist 
in writing.** But the court inferred from the course of dealing that 
some contract existed for supply of the newspaper which wholesalers 
could terminate only on reasonable notice. They hed no right 
merely to suspend the contract for a week, just as a worker cannot 
suspend his contract and, as Lord Denning M.R. put it, “ cannot 
say: ‘I am going to stay away one day,’ just to please 
himself. If he does stay away for a day, he is guilty of a breach of 


11 Tord Watson, Allen v. Flood [1806] A.C. 1, 105. Presumably after Rookes 
v. Bernard [1064] A.C. 1129, mere breach of contract is a tortious ‘‘ unlawful 
means '’; but see the difficulty raised by Lord Devlin aè p. 1210 discussed at 
(1964) 97 M.L.R. 288; and ses Weir [1964] Camb.LJ. . The logical) œm- 
sequence of so treating a breach of contract is to turn every intentional breach 
Ao a etia en ee eae Gy T usnimity (see 
Sohisgall v. F Publications Ino. 187 N.Y.8. (ad. 319 (1985). But the 
House of Lords did not stop to consider such ities before reversing the 
Court of Appeal in Rookes v. Barnard, supra. 

eh Chapmon 1) Horeg [100] 3- QD POA ee sy cea nr eae eee 

> no tort). 


18 [1920] 2 Ch. 180, see especially Warrington LJ. a p. 203 and Younger LJ. 
at pp. 204-2085. 

14 In Cunard 3.8. Ltd. vV. [1956] 1 eee Rep. 947, the O.A. adverted 
ee EN endants liable for unlawful i based 
on b of the Merchant Pappi oes 1904. Compare Gagnon V. Fownda- 
tion Maritimo Ltd. [1961] 8. , (Wedderburn, Oases and Materials on 
Labour Lew, p. 521) and Wihems v. Hursey (1959) 108 OC.L.R. 30. 

15 Bee Street Law of Torts i Rm cer 
Att.-Gen. v. Butterworth [1968] 1 Q.B. 606, discussed by Winfleld, Torts (8th 
ed. Jolowics and Hillis Lewis), p. 552. 

1¢ Lord Denning M.R. at 1068 9 W.L.B. 12948-1849; Davies L.J., ibid. 
p. 1952. Bee too Russell L.J. at p. 1258. 
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contract.” 1” The defendants had sought to induce the wholesalers 
to do just that, i.c., suspend by way of breach their acceptance of 
the paper for a week. (True they had not written to the wholesalers 
directly; but they had sent out the forms and “ stop notices ” to 
their members who were to send them on and act as a kind of con- 
duit pipe for the procurement. This plainly amounted to a direct 
inducement withm the authorities.) 

Did they then have sufficient knowledge and intention to bring 
them within the principle of Lumley v. Gye? 13 The Court of Appeal 
had little difficulty in finding sufficient mental element, relying 
strongly upon the decision in Emerald Construction Ltd. v. Low- 
thian for the finding that knowledge of precise contractual terms 
is not required and that it is enough if the inducer “ says to himself : 
‘ Whether it is a breach of contract or not, I care not.’ ’’ * Nothing 
could more plainly illustrate the manner in which, since 1964, the 

of the courts “‘ considerably lowers this hurdle ” as to 
proof of knowledge.** It is a far cry from the old law.*? 

But Lord Denning M.R. went even further: 


“ Then it was said that the defendants did not directly interfere 
with the contracts between the wholesalers and the Daily Mir- 
ror. They did not exert directly any pressure or inducement 
on the wholesalers; but at most they only did it indirectly by 
recommending the retailers to give stop orders. That is true, 
but I do not think it is an answer. [Counsel] relied much on 
the case of Thomson v. Deakin [1952] Ch. 646. He said that 
in order to be actionable the interference has got to be direct 
but as at present advised I think that is an undue restriction 
of the principle. I associate myself with what I gather to be 
the view of Radcliffe ressed in the course of argument 
in Stratford v. Lindley [1965] A.C. 807 and mentioned in Lord - 
Wilberforce’s book on Ive Practices, para. 2605. It 
seems to me that if anyone procures or induces a breach of con- 
tract whether by direct oe one who breaks the 
contract, or by indirect influence through others he is acting 
unlawfully if Ta be no sufficient justification.’ ꝝ 


17 Lord Denning M.R., ibid. p. 1249. 

18 (1858) 2 E. & B. 216. 

18 [1966] 1 W.L.R. 691 discussed in detail by Dean (1967) 80 M.L.R. 906, and 
especially at pp. 211-219. 

20 Lord Denning M.R. at [1968] 2 W.L.B. 1280, confirming his approach in the 
Emerald case. Davies LJ. ‘to expressly approved the wall ener 
of Lord MR. in the Emerald caso as reported in [1988] 1 W.L.. 
700-701. Sr riage pr pe pl RE a a ager g wledge. The 


P eae n e Emerald case was direct by reason of Lowthian’s letter to 

& td. 

31 Wedderburn (1065) 28 M.L.R. 206 di Stratford v. Lindley [1965] 
A.C. 269; compared with Thomson v. Deakin [1052] Ch. 648. 

24 Contrast the approach to the need to prove know! and intention in 


British Industrial Plastics v. Ferguson (1940) 162 L.T. 818 (H.L.) and 
Brissh Homophones v. Kuns (1935) 150 L.T. 880 (C.A.). 

33 [1068] 2 W.L.B. at p. 1250. It may be thas his ip impliedly scospted 
that m cases of indtrect inducement there is justification cas the means 
used are shown to be axtraneously wrongful, but he does not say so. 
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Two comments must be made on this passage. First, the para- 
graph cited (para. 2605) comes from an Appendix XVI to this well- 
known book and was written not by Lord Wilberforce but by one 
only of the three learned authors, who was counsel for the plaintiffs 
in the Stratford case.* The Appendix is scarcely satisfactory. The 
reference to Viscount Radcliffe and the views attributed to him in 
argument appear not in para. 2605 but in para. 2604 (note 27) *° 
but without any page reference to the Law Reports (p. 807 being 
the opening page of the House of Lords report). Paragraph 2605 
does argue that there is a ‘‘ tort of actionable interference with 
subsisting trade or contractual relations ° wider than the principle 
in Lumley v. Gye; but the text cites in support only a case which 
lays down nothing of the kind,’ and a different passage of Viscount 
Radcliffe’s speech in Stratford, where his Lordship was plainly 
criticising the technicality of the law as it now stands and expressing 
a view de lege ferenda.” No report discloses that Viscount Radcliffe 
in any way suggested that direct or indirect inducement should be 
treated on the same basis. 

Secondly, direct and indirect inducements have always been 
treated as distinct; and the need to prove extraneous unlawful 
means was always treated as critical to lability for indirect induce- 
ment, after Thomson v. Deakin,?* in all the cases and textbooks. 
Recently misunderstandings have begun to emerge as to the effect of 
the Stratford case.” By some, Stratford v. Lindley has been 
thought to affect the authority of the Thomson decision. Nothing 
could be further from the truth. The element missing in Thomson 
was found to be present in Stratford (i.e., ‘* unlawful means,” viz., 
breach of customer’s workmen’s employment contracts), so that a 
case of indirect inducement could easily be made out in respect of 
the commercial contracts of hiring. But Lord Pearce treated the 
facts differently. For him Stratford was a case of direct induce- 
ment because the defendants wrote their letter proclaiming the 


24 Gee Wilberforce, Campbell and Elles, Restricties Trade Practices (2nd ed.), 


Preface, p. v. 

as Teid. p. 188. In [1%8] 9 All E.R. at p. 168, Lord Denning is reported as 
saying: ‘'I associate myself with what I gather to be the view of Viscount 
Radcliffe expressed in the oomrse of his opinion in J. T. Stratford and Son Lid. 
v. Lindley, [1965] A.C. 200 at p. 880, mentioned in Lord Wilberforce’s book 
on Restrictive Trade Practices and Monopolies (Qnd Edn.) para. 2608 ' (italics 
supplied). The passage referred to is set out in note 27 below; but it does 
not sup the argument. The transcript of his Lordship’s judgments is 
identical with the report in [1968] 9 W.L.R. p. 1250. 

2368 B.M.T. v. Salvadori [1049] Ch. , Which was a straightforward case of a 
conspi to induce breaches of contract. 

aT [1965] A.O. at pp. 880-881: ‘‘I cannot see that it is a satisfactory state of 
the law that the dividing line between what is lawful and what is unlawful 
should turn just along contour [f.e., inducing breach of contract].... 
In my opinion the law should treat a resolution of this sort according to its 
substance without the comparatively accidental issue whether breaches of con- 
tract are looked for and involved ... and by its substance it should be 
either licensed, controlled or forbidden.” a8 [1952] Ch, 646. 

29 Some of these misunderstandi are adumbrated in Winfield, op. ctt., p. 542, 
and in Street, op. ott., pp. 3 
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embargo ‘f to the Association . . . which in effect representéd the 
hirers.“ Lord Pearce therefore did not need to make any decision 
as to further unlawful means,®° whereas the other Law Lords did. 
The parallel with Datly Mirror is striking—in one case, a letter sent 
to a Trade Association which is used as a post box to its members; 
in the other, letters and ‘‘ stop notices ” sent by a Trade Federa- 
tion to its members who are used as a post box for forwarding them 
on to the wholesalers. Both can be put withm the category of 
direct inducement; and, as Lord Pearce remarked, the fact that 
letters are pouched as an ‘* embargo” rather than in terms of 
‘ seduction ’’ matters not at all. 

The remarks obiter of Lord Denning M.R. are, therefore, surely 
to be understood merely as a reply to a submission by counsel that 
the Federation could not be made liable unless it had contacted the 
wholesalers itself rather than use its members to communicate with 
them. In that sense his Lordship is merely denying that this alleged 
“ indirect ’? communication wes in any separate category. Where 
A uses B to communtcate an inducement to C the case is, in law, 
one of direct inducement. Counsel was trying to squeeze such facts 
under the umbrella of Thomson v. Deakin and that he plainly could 
not do. 

It is worth commenting here that the reason why an “ indirect ” 
procurement of breach of contract stands on a special footing is 
connected with commercial matters quite outside the employment 
field. If A knows that X has a contract for the sale of certain goods 
to Y, there has never been anything unlawful in A going out into 
the market and persuading the sole supplier of such goods, B, to 
sell all the goods to him (A) in order that X should be unable to 
fulfil his contract with Y. That strikes every reasonable man, and 
therefore the judiciary, as obvious common sense. It is just trade 
rivalry in a competitive society.*1 So long as A uses no unlawful 
means he is safe. But what is sauce for the commercial gopse 
should also be sauce for the industrial gander. If all “ indirect 
influence ” (however lawful in itself) which caused a contract to be 
broken were to become tortious, the flood of liability would engulf 
not only trade union officials but also the most innocent competitive 
profit-seeking trader. 

The T.U.C. has demanded of the Donovan Royal Commission 
that section 8 of the Trade Disputes Act 1906 be amended so as to 
provide protection in trade disputes against the ever-growing tort 
of procuring breach of commercial contracts. As is well known, at 
present neither the Act of 1906 nor the 1965 Act extends to com- 
mercial contracts. By the time this note is published the Donovan 


Te ee A.O. at 888 and 888, 
Rent toes Ge were misinterpreted in Square ea en 4. Meo- 
1968 §.L.T. 65 (see next issue). Lord Pearce expresaly inclined to agree 


with Thomson v. Deakin, where facta disclosed only an indirect inducement. 


31 * re Wright in Orofter Handwoven Harris Tweed v. Veitoh [1042] AC. 
472, 
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Report will be in print. It would be unfortunate and ironie if, 
as that print was drying on the pages, the Judges began to mani- 
pulate yet again doctrmes which underlie the whole discussion 
of industrial law. Even after the Stratford case, trade union 
officials acted at their peril.** If as may be suggested by Lord 
Denning M.R. (and as was effected in the Square Grip case) they 
are to be deprived now of the slender protection afforded by the 
technical doctrines applicable to ‘‘ indirect ’? inducement of breach 
of commercial contract, established in Thomson v. Deakin, it will 
become dangerous for them even to inform their membership of 
official disputes and the “ blackmg’”’ of a firm. Ordinary trade 
union activity would once again be put in jeopardy by judicial 
development of the common law. Perhaps a more persuasive argu- 
ment for some observers will be the fact that ordinary trade com- 
petition will also encounter new dangers. 
K. W. WEDDEBBURN 


ADMINISTRATIVE Law—A Strep FORWARD ? 


Tue decision of the House of Lords in Padfield v. Minister of Agri- 
culture, Fisheries and Food + is perhaps the most important forward 
step taken by the courts of this country in the field of administrative 
law since Ridge v. Baldwin ? and in some respects it may prove to 
be even more important than that major stride towards a coherent 
system of administrative procedure. Whereas Ridge v. Baldwin 
was concerned only with proper procedures—after all it was never 
suggested that the Brighton Watch Committee were not entitled 
to decide to dispense with the services of their Chief Constable, 
provided they went about their decision process in the right way 
—Padfleld was concerned with the extent of the substantive powers 
conferred on the executive by statute. 

_It has been clear for some time that the outstanding principle 
of our administrative law is the ultra vtres doctrine; ParHament 
is omnipotent, and the creatures of Parliament derive all their power 
from Parliament. Therefore, if Parliament has not empowered a 
Minister, a Board or a local authority (other possibly than an 
ancient chartered corporation) to act in a certain matter, that 
Minister or other agency is powerless. Indeed error of law on the 
face of the record,’ excess of jurisdiction,‘ wrong motive’ and 


eae aarti ee 


> toes} 8 3 ‘All ER, ve Not even excepting Conway V. Rimmer [1968] 1 All 
H.R. 874, as that Crown privilege case was concerned with a much narrower 
issue than those raised in Padfleld. 

3 Gee, ¢.g., R. v. Northumberland Compensation Appeal Tribunal, ox p. Shaw 
[1%9] 1 AU B.R. 129, 

4 As in Anismsnto Lid. v. Foreign Compensation Commission [1967] 2 All F.R. 


988. 
5 In so far as this is recognised at all in the English courts, it will be a 
for quashing an executive decision only if a motive or purpose is in 
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other possible categories of circumstances justifying the court’s 
supervision of executive action, can all be discussed in the form of 
@ commentary on the ultra vtres doctrine. 

Normally, however, the limits of an administrative discretion 
are specified or implied m the terms of a statute; thus, conditions 
imposed under a planning statute cannot be used to create a system 
of rent control * and a power to legislate for the raising of revenue 
could not be made to hide the introduction of a novel system of 
economic and political management." On occasion, however, the 
courts have been prepared to hold that a wide statutory discretion 
entrusted to an executive agency must be exercised reasonably * and 
the objective test of whether “‘ any reasonable Minister ’’ would have 
so decided, may be applied to asseas whether the particular decision 
was within the powers of the enabling statute.® In order to take 
this line, however, the court must often come near to ‘* glossing ”’ 
the statute, and to read mto the discretion qualifications that are 
not actually there. 

Rarely has the court been prepared to take such a course with- 
out some words being present in the statute to assist it. However, 
in Padfield’s case the glossing process was applied generously. The 
essential facts of the case were as follows. 

Under the Agricultural Marketing Act 1958, the Milk Marketing 
Board had made a scheme for payments to producers of milk, under 
which producers in regions of the country nearest to the farms were 
paid less than producers further away from the farms but closer 
to large concentrations of consumers (the south-east in particular). 
The south-eastern producers requested the Board to reconsider the 


the enabling legislation: see Westminster Corporation v. London and North 
Westone — A.O. 428, and Henks v. Minister of Housing and 


Charts inam ; Lid. [1964] 2 All B.R. 627. 

ey U.D.C. v. M fe an 
sy teens Oredit; see Ait.-Gon, for Alberta v. Att.-Gen. for Canada [1930] 
1 B.R. 428. 
The classic example of this a is, of course, Roberts v. Hopwood [1925] 
A.O. 578; see also Teylor v. Munrow [1060] 1 All H.R. 455. 
Bee, for example, Ross-COlunis v. Pepadopowllos [1958] 2 All H.R. 28. The 
reasoning in cases gets near to la pat aah 
pouvoir, where a decision of an administrative E T TS 
court if the but or objective sought to be 


y within the motif, or ie Gauls Tha French adminis- 
Buses ora eco eek aries aa oes a eel can bs ep ont frame 


~< a 


methods of it is unlikely that we shall ever see a 
Conseil d'Htat on the French model on this side of the Channel, it seems that 
our law is at last Pemando [00h] 9 AB BR. 16 a backward glance 
(see ¢.9., — emando [1987] 3 AH B.R. towards a logical 
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scheme because, they alleged, the differential in their favour between 
the several regions was not big enough. The Board, consisting of 
representatives from all the regions, refused to do anything; the 
south-eastern producers were in a minority on the Board and it 
would have been against the financial interests of the producers 
from the other regions to have made the suggested alterations in 
the scheme. The south-eastern producers (the appellants) then 
complained to the Minister and asked him to direct that their com- 
plaint should be referred to the “ committee of investigation ” 
established under section 19 of the Act of 1958. This section pro- 
vides that this committee shall be charged with the duty “‘ if the 
Minister in any case so directs ” of considering and reporting on, 
inter alia, any complaint made to the Minister. The Minister 
claimed that these words gave him a wide unfettered discretion, 
his only duty being to consider a complaint fairly, and he refused 
to refer the complaint to the committee. His reasons were that the 
complaint would “ involve the regional price structure as a whole,” 
and that it therefore raised issues too wide to be considered by the 
committee of investigation. The appellants thereupon sought an 
order of mandamus against the Minister directing him to refer their 
complaint to the committee. The appellants were succeashil before 
a Queen’s Bench Divisional Court, lost on appeal to the Court of 
Appeal,?° but were successful again in the House of Lords. 

Their Lordships expressed the opinion that the Minister must 
exercise his jurisdiction in accordance with the general policy of 
the Act, although the phraseology ‘of section 19 does not impose 
any express limitation on that discretion. Thus, Lord Reid said 
(at p. 699), ‘* Parliament must have conferred the discretion with 
the intention that it should be used to promote the policy and 
objects of the Act: the policy and objects of the Act must be deter- 
mined by construing the Act as a whole, and construction is always 
a matter of law for the court.” Lord Hodson, while pointing out 
that the complaint was not frivolous or vexatious, said (at p. 712) 
that “‘ [the Minister] as the guardian of the public interest has a 
duty to protect the interests of those who claim to have been 
treated contrary to the public interest,” while Lord Pearce said 
(at p. 715) that ‘‘ Parliament intended that certain substantial 
complaints (involving the publc interest) under the compulsory 
scheme should be considered by the investigation committee. It 
was for the Minister to use his discretion to promote Parliament’s 
intention.’? Lord Upjohn’s judgment is much to the same effect, 
while Lord Morris of Borth-y-Gest dissented from the opinions of 
the other members of the House that mandamus should lie against 
the, Minister ou. -the (ground thek the: Ministere. discrete Was 
** unfettered.” 


10 The decisions at first instance and in the Court of Appeal do nots seem to have 
been reported. 
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Therefore the decision of the majority may, it seems, be sum- 
marised as amounting to a finding that the apparent wide discretion 
of the Minister was limited by the “‘ general purpose ” of the Act, 
to a power to assure himself that a complaint was neither frivolous 
nor vexatious and that it was m the public interest that it should 
be considered. If he was so satisfled, it then became his duty to 
refer the complamt to the committee; they would investigate and 
report (publicly) on the complamt and it would then become the 
Minister’s duty, as a matter of policy, to decide what (if anything) 
was to be done. Only if the complamt did not stand up to this 
test would the Minister be entitled to refuse to refer it to the 
committee. 

If this decision is followed generally, it will begin to make sense 
of our administrative law. Not only will the courts be able to insist 
on proper administrative procedures, but they will also be able to 
ensure that the executive are loyally implementing the general 
intentions of Parliament, as may be deduced (or inferred(?)) from 
the statute, and in exercising such a supervision they may no longer 
be confined to a precise examination of the exact words used in the 
statute. It is not far from this reasoning to formulate general prin- 
ciples qualifying administrative discretions, which must be observed 
in the absence of express exclusionary words in the statute. ‘This 
may be the next step. 

Two incidental questions of interest also are raised by the 
decision. The first is the question, never clearly answered, whether 
mandamus will be granted against a Minister. This has always 
been true in so far as the statute has imposed a duty on the Min- 
ister as such,™ and it was in this capacity that mandamus was 
granted in the present case; in what circumstances mandamus will 
be granted against a Minister as adviser to the Crown remains, it 
seems, open.™ Secondly, it was argued in the present case that 
as the Minister was not bound to give his reasons for refusing to 
refer the complaint to the committee, * it would be very unfortun- 
ate if giving reasons were to put him in a worse position ”’ (see 
judgment of Lord Reid, at p. 701). This argument was, however, 
brushed aside; it did not follow in their Lordships’ view, that a 
decision could not be questioned if no reasons were given; if the 
Minister gives no reason whatever for taking a certain course, 
“ the court may infer he has no good reasons and that he is not 
using the power given by Parliament to carry out its intentions ” 
(per Lord Pearce, at p. 714). 

J. F. GARNER. 


11 Bee de Smith, Judicial Review of Administrative Action, p. 445. 

13 Ibid. and see R. v. I.R.C., Re Nathan (1884) 12 QO.B.D. ion. 

13 Again an argument reminiscent of the French approach, in such decisions as 
Barel, O.B., May 28, 1954. 
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LABOUR-ONLY AGAIN 


Some of the problems considered in an earlier article? on the lab- 
our-only contract are now coming home to roost. In Ready Mined 
Concrete (South East) Ltd. v. Minister of Pensions and National 
Insurance * MacKenna J. had to classify a long and ingeniously 
drawn contract between the appellants (“‘ the company ”) and one 
Latimer, who was engaged in driving a truck with a rotating drum 
affixed, for the purposes of delivering the appellants’ concrete to 
their customers. The point immediately at issue was whether the 
appellants were liable, in a particular week in 1965, to pay National 
Insurance contributions for Mr. Latimer as a class 1 contributor 
in accordance with sections 1 (2) and 8 of the National Insurance 
Act 1965. For this it was necessary to determine whether the con- 
tract in question was a contract of service or of some other kind. 
On this, at any rate, the contract itself was unequivocal. By 
clause 80 ** The owner-driver [i.e., Mr. Latimer] is hereby declared 
to be an independent contractor.” The learned judge rightly, it is 
submitted, held that this was without importance. 
‘* Whether the relation between the parties to the contract is 
that of master and servant or otherwise is a conclusion of law 
dependent upon the rights conferred and the duties imposed by 
the contract. If these are such that the relation is that of 
master and servant, it is irrelevant that the parties have 
declared it to be something else. I do not say that a declaration 
of this kind is always necessarily ineffective. It it were doubtful 
what rights and duties the parties wished to provide for, a 
declaration of this kind might help in resolving the doubt and 
fixing them in the sense required to give effect to that intention.” 


Nor was the intention of the parties in itself conclusive. “If the 
rights conferred and the duties imposed by the contract are such 
that the relation is that of master and servant, it is irrelevant that 
the parties who made the contract would have preferred a different 
conclusion.”’ 

The answer must be sought then in the terms of the contract. 
The traditional test, formulated by McCardie J. in Performing Right 
Society Ltd. v. Mitchel & Booker Ltd.,* turning essentially on the 
alleged employer’s right to control the manner in which the work 
was done, has long been felt to be unsatisfactory. MacKenna J. 
does not mention this test at all until the very end of his judgment 
and many of the familiar cases, though cited to him in argument, 
are not referred to at all. Nor does Lord Denning’s alternative test 
—that of the integration of the workman into the employer’s organ- 
isation—fare any better. It is dismissed with the observation that 
s this raises more questions than I know how to answer.” ¢ 


1 “ Industrial Law and the Lebour-Only Subcontract’ (1067) 30 M.L.R. 6. 
2 [1968] 1 All E.R. 488: a better setting out the details of the contract in 
case in full is in [1968] 9 W.L.B. 775. Bee also, pp. 412 ff. above. 

3 [1004] 1 K.B. 762. 4 [1068] 1 All E.R. at p. 445. 
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The control test, however, reappears in a new—indeed, a start- 
lingly new—form. According to the present judgment, while it is 
a necessary condition for a contract of service to exist that the 
servant is to be subject to the control of the other party in a suf- 
ficient degree to make that other master, it is not a sufficient con- 
dition; and the contract will not be a contract of service unless 
“ the other provisions of the contract are consistent with its being 
a contract of service.” In the present case this led to the surpris- 
ing result that a contract, extending over twenty-two pages of 
foolscap, prescribing in the minutest detail what Mr. Latimer was 
to do and including an express provision that he was to “ carry 
out all reasonable orders from any competent servant of the Com- 
pany as if he were an employee of the Company,” was held to be a 
contract of carriage. 

Since there was no warrant in the English authorities for apply- 
ing the test in this way, recourse was had to a great variety of 
Australian, Canadian and United States cases. There is no space 
to examine these here. In the only one which reached the Privy 
Council, Lord Wright had propounded a four-fold test, ** a complex 
involving (1) control; (2) ownership of the tools; (8) chance of 
profit; (4) risk of loss. ... In many cases the question can only 
be settled by examining the whole of the various elements which 
constitute the relationship between the parties. In this way it is 
in some cases possible to decide the issue by raising es the crucial 
question whose business is it.” * 

Most of the terms of the present cantract are adequately sum- 
marised in the judgment. They included a provision that Mr. 
Latimer should buy the truck (though not the rotating drum and 
its motor, which remained the property of the company) over a 
period of four years from a hire-purchase company, Readymix 
Fimance Ltd. For a period of five years he was to make it available 
to the company at all times of the day or night and could be 
required to drive it up to the maximum number of hours permitted 
under the Road Traffic Act ‘‘ unless he shall have a reason for not 
doing so which would have been valid had he been the employed 
driver of the Company.” At such times, and during such holiday 
times (not exceeding two weeks a year) as the company might 
agree, he could provide, with their consent, a suitably qualified 
driver to operate the truck in his place.* The company could appoint 
a substitute driver if Mr. Latimer failed to do so. He was to wear 
a uniform of the pattern and colour prescribed by the company 
(at his own expense); comply with all rules, regulations or require- 
ments of the company; and keep the truck in good repair at his 


5 Montreal Locomotive Works v. Montreal ond Att.-Gen. for Canada [194 Bell 1 
D. L. R. 161, cited in Atiyah, Vioartous Inabthty m the Law of Torts, 

* Some er to delegate the work, or to o a substitute, is not—thon 
it is thought to be—inconsistent wi a contract of service. Bee Ati 
op. cit., 59-60. 
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own expense, and freshly painted and signwritten as the company 
directed. The company were to insure it on his behalf and charge 
him with the premiums. Moneys received under the policy were 
to be used to reinstate the vehicle; or, at their option, Mr. Latimer 
was to assign all his rights under the policy to the company forth- 
with and the policy moneys were to be paid to them. 

Some of the terms—for example, those relating to summary 
dismissal—were more stringent than would normally be found m a 
contract of service. Incidentally, the agreement was expressed to 
be personal to Mr. Latimer, who was not entitled to assign the bene- 
fit of it; but there was no corresponding provision to prevent the 
company from doing so if it wished.’ 

In the event the learned judge appeared to rest his Judgment 
mainly on three considerations. One of them was the amount of 
Mr. Latimer’s profits. These were just over £4,000 gross for each 
of the first two years of the agreement. After meeting all his various 
expenses the net amounts were £8,827 and £2,004 respectively. 
This was compared with the wage of £25 per week paid to a relief 
driver and slightly less to other drivers who were admittedly the 
company’s servants. This by itself, however, could surely not be 
decisive. Again, it was said that Mr. Latimer took the chance of 
profit and the risk of loss—in a word that he was really ‘f a small 
businessman.” ® So far as it went this was true; but there was a 
provision in the contract for a minimum remuneration of £1,500 
a year on the basis of 280 days on which the truck should be avail- 
able to the company (reduced pro rata if it was available for fewer 
days in any one year). In substance, the difference between this 
arrangement and a salary of £1,500 a year plus bonus measured by 
output might not be very great. From one point of view the whole 
arrangement was merely an elaborate incentive scheme. Indeed, 
the company themselves asserted that the owner-driver scheme was 
introduced in the belief that it would stimulate “ speedy and 
efficient cartage, the maintenance of the trucks in good condition 
and the careful driving thereof, and would benefit the owner-driver 
by giving him an incentive to work for a higher return without 
abusing the vehicle in the way which often happened if an employee 
was given a bonus scheme related to the use of his employer’s 
vehicle.” 

The judge also laid considerable weight on the fact that the 
ownership of the truck had passed to Mr. Latimer—followmg here 
the comment on section 220 (2) of the American Restatement, 


T Com A —— in Nokes v. Donoaster Amalgamated Oollieriss Lid. 
1940] A.O. 1 
ie arr ee To ad ee ea 
> Of, U8. v. Silk, US (148) me of the other drivers for Reedy 
ed were said to have an interest in several trucks: fae oa ie 
the case stated, and in the report, but not in the judgment. 
could surely not affect the constraction of Mr, Letimer’s contract, wi tad cals 
one. 
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Agency (2nd), dealing with what it elegantly calls the ‘f ownership 
of instrumentalities.”” No doubt in this country the fact that a 


workman provides his own tools is of little significance; in many 
trades he does so as a matter of custom and is nonetheless a servant 
for that. If the employer owns substantial items of machinery and 
plant, again, as a rule, the man who operates them is a servant. 
If he provides them himself it is certainly some indication that he 
is not a servant but an independent contractor; and this was form- 
ally the case here. If the reality of the transaction is looked at 
Mr. Latimer did not “‘ provide ” the truck at all. He was only the 
owner of it in a very limited and circumscribed sense. For four 
years he would not be the owner at all but a hirer. Yet by clause 
82 (to which the judgment makes no reference) on the determina- 
tion of the agreement at any time and for whatever reason the com- 
pany had an option to purchase the vehicle from him at market 
price, exercisable by serving a notice on him ‘f and upon the service 
of such notice the property in the vehicle (whether or not it is sub- 
ject to any charge) shall pass to the Company.” No doubt “* hirer- 
driver ” would have sounded a good deal less “ independent.”’ 

Despite MacKenna J.’s welcome enunciation of the principle 
that the court is bound to look behind the declarations and sub- 
jective intentions of the parties to the reality of the contract one 
cannot escape an uneasy feeling that in this case the form in which 
the arrangement was cast has been allowed to prevail over the sub- 
stance. It is the more unfortunate that a decision dealing in a 
radically new way with one of the fundamental problems of labour 
law should have been given under section 65 of the National Insur- 
ance Act 1965, which precludes the possibility of the case being 
taken any further on appeal. 

G. DE N. CLARX 


Sursa TWICE ON THE SAME ACCIDENT 


The rule in Brunsden v. Humphrey ' 

Tue plamtiff was involved in a car accident. He sued the defendant 
for damages in respect of the damage to the car. Subsequently, 
at a time when he would have been out of time if he had issued a 
second writ, the plaintiff sought leave to amend his statement of 
claim so as to include a claim for damages in respect of personal 
injuries. If there was only one cause of action the plaintiff would 
be able to amend his pleadings so as to include a second head of 
damages, whereas if that second head of damages constituted a 
second cause of action it would be necessary to issue a second writ, 
— 141; [1881-1885] All H.R.Rep. 857. See also — — 

1928 2 K.B. 886, 840. Dernek v. Wiliams [1939] 2 All B.R. 569, 566. 

pea paa, 1948] P. 83, 85. Apie v. Mullard [1947] 2 All E.R. 


inter v. Dewar (1029) 4 D.L.R. 889. Sandberg v. Giesbrecht 
(1968) 42 D.L.B. 107. 
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which would be out of time.” Was there one cause of action or 
were there two? This was the problem in Cahoon v. Franks.’ 

Wil the defendant be able to plead res judicata in any of the 
following situations? (1) The plaintiff sued for damage to his car. 
He subsequently sued for personal injuries. (2) The plaintiff sued 
for personal injuries. He subsequently sued for damage to his car. 
(8) The plaintiff sued for injury to his leg. He subsequently sued 
for injury to his hand. (4) The plaintiff sued for injury to his leg. 
He subsequently sued for an aggravated injury to the same leg 
which developed after the first action. (5) The plaintiff sued for 
damage to his car. He subsequently sued for damage to his 
clothes. (6) The plaintiff negotiated with the defendant’s insurers 
who agreed, or had nearly reached the point of agreeing, to pay the 
damages except for the first £20, as provided for under the relevant 
policy. The plaintiff accordingly sued and obtained judgment for 
£20 against the defendant. The defendant’s insurers became in- 
solvent before making any payment, and the plaintiff subsequently 
sued the defendant for the outstanding amount. 

The general principle is usually said to be that a subsequent 
action will not He upon the same cause of action as that relied 
upon in the first action. A cause of action is a phrase not very 
clearly understood in the law. It might mean: (1) two different 
tarts are relied upon, 6.g., negligence and trespass; (2) two differ- 
ent rights in the plaintiff have been infringed; (8) the type of 
injury or damage suffered was different; (4) the evidence n 
to establish the case would be different in each case; (5) the factual 
situation to be established was different in each case. 

The traditional approach of English law appears to be that 
two actions will not lie for personal injuries but they will lie for 
personal injuries and damage to property: Brunsden v. Humphrey. 
This approach is open to doubt, and has been decisively rejected 
in U.S.A. and Canada. As Porter J.A. said in Cahoon‘: * The 
factual situation which gave the plaintiff a cause of action was the 
negligence of the defendant which caused the plaintiff to suffer 
damage. This single cause of action cannot be split to be made the 
subject of several causes of action.” Even the “ two torts ” 
approach in England is of doubtful utility because the courts have 
said that where the essence of the plaintiff’s case is negligence, e.g., 
in a motor-car or similar accident, trespass will not lie: Letang v. 
Cooper,® Diplock L.J.* speaking of the single factual situation. 

The justifications for the traditional view run along the follow- 
ing lines. The court has an inherent power to prevent any abuse 
by way of vexatious litigation. The court can refuse to award 


1 Waldon v. Neal (1887) 19 Q.B.D. 504. 
3 (1067) 68 D.L.R. (2d) 274, Supreme Court of Canada, affirming (1967) 60 
D.L.R. (2d) 287. 


4 (1967) 60 D.L.R. (2d) 287, 240, Court of Canad 
+ [1965] 1 QE “388 OL); Dworkin (1965) 08 MLR G i ý 
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costs in the second action. Two distinct torts can hardly be 
described as a single cause of action. Periods of imitation may 
be different for the two torts, 6.g., negligence for personal injuries 
and treapass to land or goods. Problems of causation and remote- 
ness may arise in one action and not the other, and the evidence 
necessary to establish the injury or damage may be quite different 
in each. There may be issues of identity or justification In one 
action, ¢.g., the personal injury action, which are totally irrelevant 
in the other, ¢.g., damage to property; or there may be issues 
of title in the property action which are totally irrelevant in the 
other. A defendant is never liable for negligence per se, but only 
if and as and when damage is caused. Damage to the property may 
be immediately apparent, injury to the person not so immediately 
apparent; or vice versa. It would be harsh to penalise the plaintiff 
because he not unreasonably proceeded to judgment on the known 
and provable consequences of the negligence by prohibiting him 
from recovering damages for consequences subsequently appearing, 
within the appropriate period of limitation. 

The arguments in favour of the factual situation approach are, 
it is submitted, compelling. There was a single act, event or occa- 
sion at which all the injury and damage occurred. Litigation should 
be completed as soon as possible, consistent with justice. The 
defendant must be protected against repetitious claims. The time 
of the courts and of everyone else involved in litigation is not to 
be wasted by unnecessary repetition. The different types of injury 
and damage suffered go to damages and not to liability. There is 
an essential distinction between a cause of action and a head of 
damages. Technicalities about the descriptions of torts relied upon 
are not to be encouraged. There are no distinct rights, not to be 


personally injured and not to have property damaged, but a single 
right not to be damnifled by the negligence of the defendant. There 


is no logic in distinguishing between property damage and personal 
injury but not between different aspects of the mterest in personal 
security. It would be illogical to refuse a second action for another 
personal injury but to allow a second action for damage to clothes 
after a first action of personal injury. No hardship to the plaintiff 
need arise because a prudent solicitor should as a matter of course 
include in his single claim all the various heads of damage arising. 

It is submitted that in logic and on principle the better view 
is that two actions ought not to lie m respect of injuries and 
damage arising out of a single factual situation, a single accident, 
and that it is open to the English courts to take this view, and 
increasingly likely that they will do so when the occasion next 
arises, 


ALEC SAMUELS. 
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TRDE UNIONS, ADVICE AND LIMITATION 


In two recent cases’ the courts have had to consider claims by 
members of the trade unions against their unions in respect of legal 
advice. In both cases the plaintiffs had been injured at work and 
had submitted their claims to their respective unions. 

In Buckley v. N.U.G.M.W. the plaintiff slipped on a floor which 
was wet as a result of being cleaned. She contacted the second 
defendant, Yates, the union branch secretary, who helped her to 
fill in the union’s accident form. One question asked whether the 
accident was caused by the negligence of the employer. The plain- 
tiff, relying on advice given by Yates, replied that it was “‘ a pure 
accident ”? and the form was forwarded to the union’s compensation 
officer stating No negligence.” The compensation officer replied 
to Yates pointing out the need to apply for industrial injury benefit, 
but did not mention the claim for damages, which appeared to 
have been forgotten, until the plaintiff, some fifteen months later, 
again raised it with Yates. After a letter from Yates, the compensa- 
tion officer wrote that on the facts in the form he could not see a 
claim for negligence and asked for further information, which was 
provided. Again he advised that there was no claim. No further 
action was taken in the matter and the limitation period expired. 

In Cross v. B.I.8.K.T.A. the plaintiff’s hand was damaged in an 
accident. He too contacted his branch secretary, Morley, and told 
him his story. Morley filled in the necessary forms and forwarded 
them to the tnion’s headquarters, from where they were passed 
on to a firm of solicitors who were experienced in the matters 
connected with the industry. The solicitor, on the basis of the 
forms, wrote to the branch secretary that he could not see any 
basis for a claim at common law, and this advice was passed on to 
the plaintiff. In spite of the matter being raised by Cross on several 
occasions, the matter was left there without further investigation 
and, again, the limitation period expired without a writ being 
issued. 

Both plaintiffs claimed against their respective unions for breach 
of contract im failing to provide correct legal advice and in not 
informing the plaintiffs of the relevant limitation period in sufficient. 
time for them to obtain legal advice elsewhere. 

Since Bonsor’s case * it is clear that a member has a contract 
with his union and can sue in respect of breaches subject to any 
difficulties connected with the rule in Foss v. Harbottle.?, However, 
the jurisprudential basis of the contract appears to be somewhat 
unsatisfactory. As a trade union has rights and duties independent 


1 Bue v. National Union of General and Munici Workers [1987] 8 AN 
E.R. 767 and Cross v. British Iron Steel and Kindred Trades Association 
1988] 1 All E.R. 250 (C.A). 

2 Bonsor v. Mustcians’ Union [1056] A.O. a 8 All B.R. 578 (EL.). 

3 2 Hare 461; see, 6.9., Edwards v. H eH [1950] 9 All B.R. 1084 
O.A). 
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of those of its members, individually and collectively, it is not an 
ordinary unincorporated association. But as it is not incorporated 
under the Companies Acts 1948—67,* it cannot be a full legal person 
like a registered company. Many recent considerations of the 
subject have, therefore, christened it a quasi—a near person.” 

This approach appears to be based on the fallacious assumption 
that legal personality necessarily involves having a certain minimum 
number of rights and duties, and any legal entity not having all 
of those basic rights cannot be a full legal person. However, this 
is not so, and physical persons having less than the ordinary set 
of rights and duties, ¢.g., infants and mental patients, are neverthe- 
less treated as legal entities without any very great difficulty. So if 
a group of persons or a fund has independent rights and duties 
there is no reason why it should be treated differently from other 
legal entities simply because it does not have exactly the same 
rights and duties. If the group has such a right or duty, it should 
be entitled to litigate in respect of it just as any ‘' ordinary ” legal 
entity.* However, it is hoped that this problem will be solved by 
a simple recommendation of the Royal Commission that trade 
unions should be incorporated, thus overcoming the chaos of regis- 
tered and unregistered unions. 

On the question whether the union had carried out its con- 
tractual obligations, in Cross’s case the Court of Appeal stated that 
by referring the matter to an experienced solicitor the union had 
discharged its duties. The obligation under the rules was ‘* to 
obtain for the member legal advice from a person of reasonable skill 
and experience ” 7 but the union did not warrant that the solicitor 
or barrister concerned shall perform his duties carefully and skil- 
fully: still less that the legal advice given is right.” * That is to 
say, it was sufficient to refer the matter to a legally qualified 
person who was reasonably believed to be competent, and there 
was no duty on the union to check the accuracy of the advice 
nor that the adviser had understood the facts, nor that all the 
material facts had been brought to his attention. 

There seems, however, to be a conflict within the judgments. 
The union does not guarantee that the advice so obtained is correct, 
but it must believe that the lawyer is reasonably skilful and com- 
petent. If this belief must be based upon reasonable grounds, a 
union may be liable if it refers a case to a solicitor without first 
investigating whether he appears to be competent, and he gives 
advice negligently. That is, the union does not promise accuracy, 
but it may be liable if the advice is incorrect—a strange result 


Bh ia aay — s. 450 (0) (b); see Hickling, ‘‘ Trade Unions in Disguise " 
27 
s Knigh ht and ae + y. Dove [1964] 2 Q.B. 681; see Wedderburn, ‘' Corporate 
Personality and Social Policy ’’’ (1965) 28 M.L. R. 62. 
© See Nekam, Porsonaltty Conception Te Legal Hntity (Harvard). 
ieee ber BO ay ae per Dip 
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which depended upon the construction of the relevant union 
rules. 

On the other hand, in Buckley’s case the matter was handled 
entirely by officials of the union itself. Acting solely on the 
information provided in the form filled in by the plaintiff, the com- 
pensation officer advised that there was no claim that could be 
made. Nield J. held that this was sufficient to discharge the duty; 
there was no need to refer the matter to a solicitor or barrister. 

This seems to be somewhat unsatisfactory. The plaintiff in this 
case did not understand the legal niceties involved in the law of 
negligence and the employer’s duty of care to employees, and may 
have omitted to provide relevant information, although helped by 
an experienced union official. While accepting that trade unions 
are not sufficiently wealthy to refer every complaint to solicitors 
for advice, it seems harsh that many potentially successful plaintiffs 
may be ill-advised by laymen, albeit very experienced in these 
matters. The standard of care expected from a layman may, in 
practice, be lower than that expected from a solicitor, although in 
Cross’s case the court did not commit itself on the point whether 
the plaintiff would have a claim against the solicitor had the advice 
been negligent. Surely it is not expecting too much of union 
officials to advise their injured members of the existence of the 
legal aid and advice scheme to enable them to obtain professional 
assistance. Furthermore, there was no duty to advise the plaintiffs 
as to the running of the period under the Limitation Acts 1989—63, 
so that they might attempt to obtain such outside advice speedily 
before it was too late. Not a very satisfactory solution to the 
problem. 

Although it was found the unions were not lable, the courts 
went on to consider what would have happened had negligence been 
established. In order to succeed the plaintiff had to show that the 
initial action would have been decided in his favour had it not been 
statute-barred. The policy of the Limitation Acts was stated 
recently by Lord Denning M.R.’ to be to prevent stale claims— 
after a period of time has elapsed from the events it becomes impos- 
sible to conduct a fair trial because of loss of evidence, and dulling 
of witnesses’ memories. Yet in these cases the court was trying 
to do what it said could not be done—it was attempting to give 
a fair trial of a case that the law said could not be fairly tried 
because of the lapse of time. The unreality of this trial within a 
trial is increased when the position of the defendant is considered. 
He bas to defend an action which should have been brought against 
another party without necessarily having the evidence in defence 
that the other party proposed to call. Also the plaintiff is 
prejudiced by the fact that the defendant as his former adviser 
is in a position to know more of the weaknesses in the plaintiff’s 
initial case than the original defendant would have done. 


® Fitepatriok v. Batger [1967] 2 All H.R, 657. 
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This cannot be said to be a reasonable answer. The unreality 
of this trial clearly prevents a fair result. Furthermore, the 
assessment of damages also adds to the oddity of the position. The 
plaintiff receives only those damages he would have recovered had 
the original claim been successfully litigated. The question of the 
plaintiff's receiving compensation for the loss of the nuisance value 
of his claim was rejected in Kitchen v. R.A.F.A.'° This clearly 
ignores the realities of the situation. Many unmeritorious claimants 
are bought off by ew gratia payments. The solicitor and own chent 
costs of even a successful action are usually far in excess of the 
sum required to satisfy such a plaintiff. Many insurance com- 
panies prefer to pay rather than fight and find it cheaper. To 
ignore the possibility of this is to take a narrow and legalistic view 
of modern procedure and practice. 

R. S. Nocx. 


RUNNING OF RESTRICTIVE COVENANTS 


Tne part-proprietary, part-contractual, nature of the obligation 
imposed on land by a restrictive covenant makes possible a crop 
of mixed issues, whenever a successor to the covenantee seeks to 
enforce the covenant against a successor to the covenantor. Logic- 
ally, these may be divided into three stages: 

Stage 1: Was this covenant from its inception such that it could 
rank as a proprietary obligation burdening freehold land? Four 
requirements have to be satisfied: (a) The covenant must have 
been in substance negative 1; (b) the instrument imposing it must 
contain nothing to exclude the intention that the covenant was 
intended to bind successors to the covenantor, which is implied by 
section 79 of the Law of Property Act 1925 %; (c) the covenant 
must relate to ascertained land ? of the covenantee ‘; and (d) such 
land must have been capable of benefiting by the covenant.’ Of 
these, the second and third issues are matters of construction, and 
therefore initially within the control of the parties, whilst the first 
and fourth are heteronomic requirements of the law of property.® 

Stage 2: Is this particular defendant bound by the covenant? 


10 [1958] 1 W.L.R. 568 (0.A.), per Lord Bvershed M.B. at p. 576. 
1 LS. V. Ry. v. Gomm (188%) 20 Oh.D. 562; Austerberry v. Oldham Corpora- 
tion (1885) 29 Ch.D. 750. 
2 The exclusion of the statutory Stange need not be explicit, provided it can 
deed imposing the covenant—Re Rogal 


Marquess of Zetland v. Driver [1980] Oh. 1 at p. 9. 

4 Formby v. Barker ie Ch. 880; L.0.0. v. Allen [1914] 8 K.B. 642. It 
will then be deemed to made with the covenantee and his successors in 
title, by virtue of s. 78 of the Law of Property Act 1925, irrespective of 

intention. 

5 Re rd's Conveyance [1087] Oh. 478. 

6 The decision in Newton Abbot Co-operative Socisty Lid. v. Williamson and 
Treadgold Lid. [1982] Ch. 2986 means that, once the fourth requirement is 
found, the third may sasily be implied. 
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This turns on notice, if the covenant was entered into before 1926,’ 
otherwise on registration as a land charge.* 

Stage 8: Has the benefit of the covenant passed to this par- 
ticular plaintiff? If he is neither the original covenantee,® nor his 
representative,'® the benefit will only pass to him if he has suc- 
ceeded to land of the covenantee which is still capable of benefiting 
from the covenant 1! and, (a) the benefit of the covenant was 
expressly assigned to him with the land %; or (b) the benefit of the 
covenant was expressly annexed to the land to which the plaintiff 
has succeeded °; or (c) he has succeeded to a plot which was part 
of a scheme of development. 

The issue of construction in 8 (b) above has been a peculiar 
source of difficulty wherever the plaintiff has succeeded to only 
part of the land of the original covenantee; for then it has to be 
shown that the benefit of the covenant was expressely annexed 
to this particular part. The traditional formula for achieving such 
annexation is: ‘fto each and every part” of the land of the 
covenantee..* Two other guides to construction were considered 
by Goff J. in Re Selwyn’s Conveyance." 

There, a covenant entered into by the purchaser of a house 
was expressed to “‘ enure for the protection of the adjoining or 
neighbouring land part of or lately part of the Selwyn Estate.” 
One of the issues before the court 1" was whether these words suc- 
cessfully annexed the benefit of the covenant to each part of the 
covenantee’s land, so as to pass, without express assignment, on 
conveyances of parts of the land. 

A dichotomy invented by Romer L.J. in Drake v. Gray }* 
was cited: ‘f... where, as here, you find not ‘ the land coloured 
yellow °’ or ‘ the estate’ or ‘ the field named so and so’ or any- 
thing of that kind, but ‘ the lands retained by the vendor,’ it 


T Re Nisbet and Potts’ Contract [1005] 1 Ch. 89L 

® Land Charges Act 1925, s. 10 (1), s. 18 (9). 

* Including with whom the covenant was made although oe were not 
artles to the deed — pees alge Law of Property Act 1 aes (1). 


10 Newton Abbot O td. i —— and T Ltd., 
supra; Marten v. wight R Refuslong 

11 Chatsworth Estates Co. v. Fewell RAE — The covenant may be 
ripe for discharge or modification under —— 84 of the Lew of 


Property Act 
13 Renale V. Cowlshaw Ae a — r E . 180; Rogers v. 
Hosegood [1900] 2 Ch. 888, Collins e ewion Abbot Co- 


— 8 Lid. v. W on and inaid, Ltd., supra; Stilwell v. 

lackman — 3 All B.R. 614. 

13 Rogers v. , Sapra. Tt is still a disputed question whether the first 
assignment of 6 ce ened: of a restrictive covenant brings about sutomatic 
annexation. Recent cases g est that it doss not—Re Pinswood Betatos, 


Farnborough [1958] Oh. 280; well v. Blackman, supra. 
14 Hlliston v. Reacher [1906 ] 2 Ch. 874; Baster v. Four Oaks Properties Lid. 
[1965] Ch. 816. 


15 Preston and Newsom, Restrictios Covenants Affecting Freehold Land (4th ed.), 
. 18. 
16 fiver; 1 All H.R. 889. 
t was also held that the description of the covenantes’s land was sufficient to 
make it ascertainable. 18 [1086] Oh. 451 at p. 465. 
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appears to me that there is a sufficient indication that the benefit 
of the covenant enures to every one of the lands retained by the 
vendor. . . .? Goff J. agreed with Buckley J. in Russell v. 
Archdale ** and Stamp J. in Re Jeffs’ Transfer,” in rejecting this 
distinction as a general guide to construction.** 

However, he accepted another ground for construing the words 
of annexation as effective in respect of every part of the covenan- 
tee’s land. The benefit was expressed to enure to land “* lately part 
of the Selwyn Estate.” This description covered land already sold 
by the vendor, and so annexed the benefit to land in different 
ownerships, rather than to the whole estate as a unity. Accordingly, 
whether or not the attempt to benefit land already sold was effec- 
tive, the intention to annex the benefit to each and every part was 
manifested.** 

An additional refinement of the rules relating to passing of 
benefit was rejected by Ungoed-Thomas J. in Stilwell v. Black- 
man,” when he held that express annexation of the benefit of a 
restrictive covenant to the whole of an estate (and not to each part) 
did not preclude express assignment of the benefit in respect of the 
whole or any part of the covenantee’s land. It was argued that 
express annexation and express assignment were mutually exclusive 
ways of passing the benefit, on the basis of certain judicial classifi- 
cations of restrictive covenants,’* which, in effect, suggest that they 
are of two distinct kinds—those annexed to the covenantee’s land, 
and those making his Jand more saleable. 

Ungoed-Thomas J. rejected the argument that the benefit of 
the former kind should pass only by annexation, and the benefit 
of the latter only by express assignment.” Indeed, these classifica- 
tions appear to serve no useful purpose. All restrictive covenants 
which are capable from their inception of burdening freehold land 
(that is, by complying with the requirements of stage 1 above) are 
of the same kind, and may pass to successors of the covenantee in 
any of the ways described in stage 8 above.** Confusion results 


19 [1964] Ch. 88 at p. 47. 
966] 1 All E.R. 987 at p. 048. 
67] 1 All E.R. 399 at p. 845; in any case, Goff J. held that the words of 
psc aaa tA aay e E second limb of Romer L.J.'s 


dichotomy—4bid. atp o : 
at p. 846 


22 beer} 1 All E.R. 

a3 [1067] 3 All E. “flay {1 Age — 

24 Osborns v. Bradley {1908] 2 J. at p. 450; — o 
Zetland v. Driver, supra; Re Pi — Fa h, f 

a5 


“The classifications made in different ways, directed to efe in i tiene im 

— judgments, and sometimes even in the same judgment, were merely 
to clarify the reasoning and not to establish hard and fast ca pee ae) 

exclusive for all purposes.” [1967] 8 All B.R. 514, pər Ungoed-Thomas J. a 

p. 519. 

24 '' The protection of ae land does not have any rational or indeed any 

human al scarey Sot 


it more ed rantagoosy ls ope — form of its more advantageous 
enjoyment.” ] 8 All B.R. 514, per Ungoed-Thomas J. at p. 519. 
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from a failure to distinguish between the issues of construction 
in stage 1 (c) and stage 8 (b) above, that is, between whether a 
covenant relates to land of the covenantee at all (a circumstance 
which may appear from words of annexation or otherwise) and 
whether a particular successor to the covenantee can claim that 
the benefit of the covenant has passed to him by virtue of expreas 
annexation.?” 

Ungoed-Thomas J. stated that the way in which the benefit 
of a restrictive covenant might pass was in every case a matter 
of construction of the contract between the covenantor and 
covenantee, with the rules of equity providing only presumptions 
of intention; so that ‘*. . . express assignment of the benefit of 
a restrictive covenant can only be forbidden if it is positively 
excluded; and automatic assignment of the benefit with the 
passing of the covenantee’s land can only be permitted if it is 
positively included.” ** But is it necessary to rate the control of 
the parties over the future passing of the benefit so high, given 
that they have deliberately created a restrictive covenant rather 
than a covenant in gross? As the Law Commission has recognised,?* 
the less like contracts and the more like easements restrictive 
covenants could become, the less would be the difficult issues of 
construction that encumber this part of the law. 


J. W. HARRIB. 


ACTUARIES AND THE ASSESSMENT OF DAMAGES FOR 
PERSONAL INJURIES 


Fletcher v. Autocar and Transporters Ltd.’ concerned the assess- 
ment of damages when a 56-year-old man, earning £8,000—£4,000 
per annum after tax, was reduced to a vegetable existence as the 
result of a car accident for which he was not to blame. His expecta- 
tion of life, sixteen years, was unimpaired. At the trial Cantley J. 
had grouped the damage under the headings of (i) loss of future 
earnings (£82,000) ?; (i) expenses involved in keeping the plaintiff 


27 Tt is submitted that this confusion appears in the jion that annexation 
of the benefit of a restrictive covenant may be im a eee 
M and Wade's Law of Real (8rd ed.), at p. 785. 6 cases 
refered ia: int E this. aa estion (Newton Abbot Co porako Societ 
Ltd. v. Williamson and Treadgold Ltd., supra, and Marten v. Flight Refue 
ling Ltd., swpra), which dealt primarily with issues in sage 1 above, ere 
treated by the suthors as though they were primarily with the issues 
in stage B (b) above. 

28 ] 8 All E.R. 514 at p. 520. Is is difficult to reconcile this view with 

-Thomas J.'s opinion that the covanantee or any express assignee of 
the benefit of the covenant can unilaterally annex the benefit—sbid. at pp. 


520-621. 
23% Report on Restrictive Covenants, 1967, Law Commission Paper No. 11. 
1 [1988] 1 All B.R. 726. 

3 The assumption wes that he would continue full-time work till the age of 
69 and thereafter do some work on a part-time basis. Diplock LJ. at p. 
740G-H. disliked this since he felt 60-65 is a more realistlc retiring age 
(except for judges ?). 
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in the local infirmary (£14,000); and (ii) damages for pain and 
suffering and loss of amenities (£10,000). To these he added the 
agreed special damages and arrived at the “ truly daunting figure ”’ 
of £66,447 9s. 6d. The Court of Appeal (Lord Denning M.R. and 
Diplock L.J., Salmon L.J. dissenting) reduced this to £51,447 9s. 6d. 

The most significant differences of opinion concerned (i). With 
regard to (iii), pain and suffering, all the judges agreed that any 
figure was arbitrary, Salmon L.J. merely disagreeing on the ground 
that the general level of damages was too low.’ The court unani- 
mously felt that (ii) was over-generous and reduced it. 

In the assessment of loss of earnings Cantley J. had received 
the help of an actuary. At the outset it was clear that the majority 
of the Court of Appeal misunderstood the nature of actuarial 
evidence.* For example, Lord Denning thought it did not allow 
for contingencies ‘f such as illness, accident, bad trade and so 
forth ” s nor for the fact that compensation was a lump sum whilst 
earnings would be spread over many years. Diplock L.J. agreed, 
saying that actuarial estimates “‘ provide useful arithmetical data 
which a judge should have in mind, but do not allow for all the 
chances and changes of this mortal life.”’* He distrusted the 
application of averages to a particular situation. 

A number of comments may be made: if actuaries really were 
as hopelessly unscientific as these criticisms imply, the continumg 
profits of insurance companies could only be explained by consistent 
divine intervention. Obviously actuaries are fully aware of the 
problems as even the most cursory reference to the literature would 
show.’ Though no doubt judges (or any other articulate persons) 
are entitled to enumerate the contingencies, the precise discount 
made for them should be more scientific than the judicial hunch.” 
For example, judges customarily make a deduction of 10 per cent. 
for contingencies like sickness, unemployment and strikes, etc.; 
however, it appears that statistically the figure is almost universally 
agreed at 2 per cent.” and Professor Street says that the range of 


Tg Ne aca aa a 

4 Salmon L.J. did not (pp. 745H-I, T46H-F), — ee eee 
results could be obtained by rule of thumb (p. 7 

s p. TMI. 

. T80—740. 

T of the formulae used to overcome these problems are to be found in an 
early paper by Miles M. Dawson, ‘' Valuation in Actions for Damages for 
a ca iby YL D aa Laven? doaia ao on a Congress 

pole aes VoL I _ 929. , Lawyers doubts are most easily resolved 


Actuaries on A 22, bea, from which many of m references aro obtained, 

s Paos Winn L.J. in Watson v. E ae TH; see note 15 
infra). Also see John O. Walker continuing '' Loss — in Damage "’ 
067) 111 SJ. 228-905, 

® A. T. Traversi, ‘‘ Actuaries and the Oonrts’’ (1956) 29 Australian L.J. 557. 
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variation could hardly go above 6 per cent.?° It is also faintly 
ridiculous for a judge to ‘‘ include death as a contingency in mak- 
ing a deduction from an estimate of the annuity value or from an 
assessment based on the expectation of life.” ©! Clearly actuarial 
calculations are not based on assumptions being certainties as 
Diplock L.J. thought ™ but on probabikties.’? Indeed his assertion 
that no allowance should be made for inflation because we are no 
more likely to be wrong by treating the economy as standing still +4 
is more certainly wrong on the evidence of recent economic history 
than any of the actuarial calculations he criticises. 

These judicial doubts are due almost as much to uncertainties 
concerning the purpose of damages as to distrust of actuaries. Lord 
Denning said that the principle is not to provide perfect compensa- 
tion (which is impossible) but to give fair compensation.'* Diplock 
L.J. agreed,’ adding that assessment of the “ degree of depriva- 
tion ?” must be arbitrary. However, bearing this in mind, we may 
well ask with Salmon L.J. what is the precise difference between 
perfect compensation and what is fair and reasonable.’* Certainly 
Lord Denning breaks new ground in the assessment of damages for 
loss of earnings when he says that these are only to the extent 
of keeping the plaintiff’s wife in comfort for the rest of her life,)* 
but then assesses them so that the gross figure produced by 
their investment is only three-quarters of the plaintiff’s prior net 


10 Bireet, Principles of the Law of Damages, pp. 194-125. RIbott and Street, 
Road Acoadents, p. 292. 

11 Prevett, op. cit. para. 84: also see pare. 9, "Judicial Misconceptions.” 

13 p. 7400. 

13 Bee per Salmon L.J. at p. 746B—0. 

14 p. 741B. Elbott and Street, op. ott. pp. 289—2898. 

18 The submission of actuarial evidence is standard practice in South Africa: 
see Ho d and H , The Assessment of tion for Loss of 
ia ) 75 B J. 65. It is recommended m a report by Justis, 
‘The Trial of Motor Accident Cases '’ (Stevens, 1968), para. 70. Recent 
English decisions, however, have not been , 6g., Watson v. 
Powles [1067] 8 All B.R. T2, THO, where Winn L.J. (Charman of the Law 
Commismon Committee on Personal Injuries Litigation) said: ‘‘I am sorry to 
say that I remam quite unconvinced that, at present at least, the actuarial 
a or technique affords the court such a precise tool as it would desire 
to have in its hand, if it were . . . compelled to set aside instinct in favour of 
what has been called . . . the rational approach.” f 


1¢ p. 788B this is clearly right with regard to non- i loss I 
and sufferi at least since B.T.C. v. Gourley [1956] A.Ö. 185 and West v. 
Shepherd ] A.C, 828, 846, i 1 still the law jn relation to pecuniary 


lows (0-9-, ings) that the Awarded ‘‘should as nearly as 
possible ‘pat dhe party who has Peen injured : zo in the. samo Aie 
as he would have been in if he had not sustained the wrong... "': per 
Lord Blackburn in Livingstone v. Rawyerds Coal Oo. (1880) 5 App.Cas. 25, 
39. However, the effect of Watson v. les [1967] 8 All B.R. 721 (0.4 ) 
is to blur the distinction since ‘'ıt is not the Judge's duty to divide up the 
total award into separate items”: p. 788D, per Lord ing M.R. {vinn 
L.J. agreed to p. TMF. Bee per contra Justice Report (supra), para. 70. 

1” p, 786B. 

18 p. 750P. 

1» p. TBSO. 
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earnings ** and no allowance is made, ¢.g., for the fact that this 
will count as unearned income. 

The courts are not entirely to blame; the problems of assessment 
are aggravated by the need to award a single lump sum instead of 
periodical payments,”* which can be reviewed to allow for inflation 
and other changed circumstances, and by the fact that, in spite of 
themselves, the judges are not content to give fair and reasonable 
compensation but try to be too precise. For instance, both Lord 
Denning and Diplock L.J.™ discuss overlapping of the heads of 
damage and say that to deprive the plaintiff of pursuing his 
hitherto sybaritic existence is to save him money and therefore 
this should be allowed for either in the assessment of earnings 
or in loss of amenities. The fallacy of this argument was 
exposed by Salmon L.J., who pointed out that m an extreme 
case a defendant could claim that by maiming the plaintiff he 
had curtailed the latter’s previous extravagances to such an extent 
that there remained a cred balance in the defendant’s favour. 

Fletcher is a most difficult case. Though ‘‘ the damages awarded 
should be such that the ordinary sensible man would not instinct- 
ively regard them as either mean or extravagant,” °t Lord Denning 
is right when he says that, whatever the figure, beyond a certain 
point it can do nothing for the plaintiff..* It is the reasoning he 
adopts for reducing the damages which is so unconvincing. To 
award damages which are too high, he says, might ruin small 
Insurance companies and the “* impact spreads through the body 
politic ”? in the form of increased premiums.** This ignores the 
fact that small insurance companies reinsure and that though large 
amounts can be awarded for personal mjury claims, these do not 
account for more than 20 per cent. of the sums they pay out.” 
In any case, as Salmon L.J. pointed out, such speculations are 
irrelevant. ‘‘ I take the, no doubt, prosaic view,” he said, ** that 
if a plaintiff is likely to be prevented by the defendant’s negligence 
from earning £X a year for Y years, he is entitled to be compensa- 
ted for the whole amount of that financial loss.” 3° 

J. C. HARPER. 


20 Though the plaintiff's income fluctuated Cantley J. had assessed it at 
£4,000 p.a. and Salmon L.J. a ‘this conclusion was amply supported 
by the uncontradicted evidence '’: 7480. 

ee e Cos ui para. T2 and para. 22 o trials). 

23 784D and 7 ao — 

a4 Be > bB F 

L — LJ. as p. 750G. 

15 pD. 788H-L 

38 p. 788G. 

37 Apparently 40 per cant. of premium accounts is spent on administration. 

pp. 748-1749. 
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CENTRAL DEPARTMENTS AND LocaL Avuruoritizs. By PROFESSOR 
J. A. G. GREEFITH. [George Allen and Unwin Ltd. 1967. 
578 pp. including index. £8.| 


Proressoz Garrrire has ably carried out the difficult task of reviewing the 
relationships between central departments and local authorities within the 
somewhat restricted area of six major local government services. These are 
uncharted waters but be has had the benefit of his research being 

by the Royal Institute of Public Administration and also of an advisory 
committee with a distinguished membership taken from the universities, civil 
service and local government. The book is a tribute to the detailed nature 
and thoroughness of his research, but in spite of the fact that: Professor 
Griffith has served as a member of both a county council and an urban district 
council, and the fact that he and his research team visited about a hundred 
local authority departments, one cannot escape the feeling that he must have 
taken nearly all his information from the centre and comparatively little 
from the local authorities themselves. Indeed such is the wealth of detail of 
the administrative processes and of statistics that this could not be other- 
wise. Criticisms of the present arrangements are occasionally made but not 
with the fire with which local authorities sometimes speak. This is the account 
by an academic of the relations of central departments with local authorities 
and one would wiah for a counterpart by a novelist dealing in more emotional 
terms with the relations of local authorities with central departments. As 
Professor Griffith himself says “the central departments may encourage or 
may forbid, may seek to persuade or may frustrate. But in all this, the first 
actor is usually, and the last actor is always, the local authority.” And again 
“it is a pleasant and comforting evasion of the problem created by the 
existence of these two political groups—the departments and the local 
authorities—to say that they act as partners. In the broadest terms their 
Interests may be the same: to promote the public welfare. But they are also 
stationed in opposition to one another.” 

The book will be of. immense value to those studying this rapidly shifting 
scene, and it is in no way casting doubts on this value to express the hope 
that it will become rapidly out of date. There have indeed been changes 
even in the short period since the book was written, changes in Ministries, 
changes m highway’ classifications, in housing subsidy schemes and in the 
system of controlling house building by local authorities. More major changes 
are promised in, for example, the general grant formula, but even more 
important than these, there are to be the radical alterations which will follow 
the implementation of the proposals of the Royal Commission on Local Govern- 
ment and, for that matter, the implementation of such of the proposals of 
the Maud Committee on Management of Local Government as find favour. 
All these prospective changes are matters of which Professor Griffith is well 
aware and has touched on in his book. One hopes that when they come about 
he will be able to write a new edition displaying a much more reasonable state 
of affairs than now exists. — 

A common thread running through the chapters dealing with the six 
chosen major services is the demonstration of better results achieved and 
treatment obtained by the larger authorities. It is made clear, for instance, 
how larger authorities can better plan and seize thelr opportunities to carry 
out schemes for schools, houses and highways. It is to be hoped that the 
Royal Commission on Local Government will take notice of this reason and 
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ensure, by the creation of stronger authorities throughout the country, that 
any apparent unfairness in the present system is removed. 

Two or three statements should perhaps be put in issue. On page 55 it is 
said that “it is rare for a local authority to reject a departmental policy, 
clearly set forth in a circular.” Local authorities are not so pusillanimous: 
they are quite capable of ignoring not only circulars but even Acts of Parlia- 
ment if they do not think fit to carry them out. On page 253 and again later 
in the same chapter the impression is given that it is common for the Ministry 
of Housing and Local Government to have to bring pressure on local 
authorities to carry out thelr slum clearance. This may be so in some cases 
but in general local authorities are only too anxious to revive thelr towns and 
feel restricted by the central departments in thelr attempts to do so. On page 
811 there is a description of a method of passing the blame to the Ministry 
for some part of a county plan unwelcome to a county district: surely no 
normal county council would resort to such Machiavellian tactics. 

Professor Griffith forms some comforting opinions in his general con- 
clusions. For example, “the antagonism which from time to time arises 
between the groups is an indulgence which each can afford because both 
recognise this necessary inter-dependence. Each views the other with some 
reserve which occasionally retreats into suspicion. But each respects the 
intention of the other.” However, he also points to dangers: the recurrent 
theme of the earlier chapters is thet “the multiplicity of local authorities 
impedes the introduction of reforms designed to free local authorities from 
departmental controls” and this very multiplicity has led to the setting up of 
separate bodies such as regional economic planning boards and councils which 
are not representative of local government. One hopes thet the lessons to be 
learned from Professor Griffith’s book will have their effect on the formation 
of the new framework of local government, the allocation of functions to new 
authorities and the spirit in which the new authoritles will be allowed to carry 
out their fonctions. 

H. B. Sarxs. 


COMMONWEALTH AND CoLommaL Law. By Sm KENNETH ROBERTS- 
WRAY, G.C.M.G., Q.C., M.A. (Oxon.) [London: Stevens & Sons. 
1966. liv and 1008 pp. £8 10s.] 


Tus is a remarkable book. Whether Sir Kenneth Roberts-Wreay likes it or 
not, his work will inevitably be labelled “monumental” Nothing that has been 
written on the subject can stand comparison with tt. Tarring’s Law Relating 
to the Colomes is both antiquated and inadequate, and Halsbury’s competition 
is but fitful The pity is that no such book was available when it was most 
needed. That the definitive work on the basic law of British dependent terri- 
tories should appear only when the colonial empire was in the later stages of 
dissolution is paradoxical But, as Lord Denning remarks in his Foreword, 
these are vain regrets. Sir Kenneth, who was uniquely equipped to write the 
book, was unable to begin the task tll his retirement from the post of Legal 
Adviser to the Colonial Office, and the necessary research took several years 
to complete. His labours have not been wasted; much of the area covered Is 
still living Jaw, and for the rest we have authoritative vignettes of legal and 
constitutional history. 

The first chapter is a long and penetrating analysis of statutory and con- 
ventional terminology used in connection with Commonwealth affairs. On a 
number of points the author joins issue with other writers on constitutional 
matters. There follows a short general chapter on the Commonwealth, includ- 
ing the incidents of membership. The next three chapters, on the acquisition 
and transfer of territory, and authority over dependent territories, are excel- 
lent; they cover nearly 150 pages, embody a good deal of new thinking, and in 
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particular constitnte an invaluable source of reference for anyone who has to 
give advice or write on the relevant aspects of the royal prerogative. Although 
the author deals mainly with United Kingdom law and practice, he also 
examines the position in Australia and New Zealand. 

Chapter 6 is on the transition from dependence to independence. Here one 
is on more familiar ground, and the treatment of Dominion status and 
Independence Acts is not exhaustive. A tardy reviewer, having acquired the 
advantage of hindsight, may perhaps be forgiven for expressing regret that Sir 
Kenneth has dealt rather cursorily with the international capacity of terri- 
tories lacking full independence; the importance of this topic has grown with 
the subsequent emergence of associated statehood in the Caribbean. On the 
other hand, there is a good short discussion of the complex Issues raised by 
state succession to international obligations on the attainment of independence. 
Sir Kenneth also tries his hand at constitutional autochthony, and offers a very 
interesting analysis (which will be new to most of his readers) of the 
special case of Western Samoa. But I am bound to say that I find 
autochthony, when conceived of as a strictly juridical concept, bleakly austere 
and unworthy of the emount of attention that many students have bern 
devoting to it. Suggestions to the effect that if a new constitution for an 
independent state were to be adopted in a manner unauthorised by the pre- 
existing legal order the Judges are entitled or even obliged to pronounce it 
null and void are exercises in legal logic, but as yet nothing more. Irish 
judges in 1987, and Indian Judges in 1950, might have held the new 
“ autochthonous” constitutions of thelr countries to be invalid on such grounds; 
they did not, and it would indeed have been astounding if they had refused 
to accept the validity of the constitution. The convoluted reasoning of the 
Federal Court of Pakistan in Tomisuddin Khan's case, indicating that the 
court would not have recognised a constitution enacted without the Governor- 
General's assent, ought not to be taken too seriously. It is perfectly clear, 
as the Chief Justice later admitted in an appallingly frank address, that at 
that time the court thought it to be politically necessary to reach conclusions 
which would avert a major conflict with the Executive. The fact that after 
UDI the Rhodesian courts at first held the autochthonous Smith Constitution 
to be of no effect may prove something, but I am not sure what It is. Where 
new constitutions have been introduced by unconstitutional means in indepen- 
dent Commonwealth countries (as in Pakistan in 1988 and in Uganda in 1966), 
the Judges, praying Hans Kelsen in aid, have accepted their validity. That 
it is prudent for consHtution-makers to observe the law may be conceded. 
However, In predicting what attitude Judges are likely to take towards a 
constitution adopted by an irregular procedure it 1s unrealistic to disregard 
the political context. 

There follow chapters on the Executive, the Legislature (dwelling mainly 
on legislative powers), the Judicature and the Public Service. Emphasis is 
placed more on the position in dependent territories than on the constitutional 
laws of independent Commonwealth countries. Perhaps the most valuable 
sections are those on the status and functions of law officers (pp. 849—855), 
the principles applied by the Privy Council in entertaining criminal appeals 
(pp. 487-448) and the law relating to tenure of Judicial office (pp. 485—505). 
Then comes a major chapter entitled “Basic Law,” by which Sir Kenneth 
means “the general body of the law which the courts will apply when other 
provisions are not made by statute.” He considers the circumstances in which 
British statute law, the royal prerogative, English common law rules and 
Judicial decisions, other imported laws and local customary law will 
be applied. The main text concludes with chapters on legal proceedings, 
removal of prisoners, sovereignty and ttle to land (in which a clear 
distinction is drawn between territorial proprietorship or Jurisdiction, on 
the one hand, and property rights on the other), and miscellaneous legal 
matters. 
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There are three appendices. The first runs to over 250 pages, and consists 
of short notes on the constitutions and basic law of all the individual Common- 
wealth countries. This is most valuable; the fact that much of the constitu- 
tional law has alreedy passed into constitutional history is not particularly 
important. Some of the historical information (¢.g., on British Honduras and 
Pitcairn) is very hard to come by elsewhere. The second appendix gives the 
texts of some of the main statutes, and the third contains extracts from 
25 leading cases. 

The work is meticulously accurate, and Sir Kenneth has devoted a fair 
amount of space to exposing inaccuracy perpetrated by other writers. Some 
of the points that he takes are small; and it is questionable whether it is 
worth devoting the better part of a page to disclosing how Berriedale Keith, 
having correctly described (sb nom. Halsbury) the powers of a colonial 
legislature to commit for contempt, proceeded to contradict himself some 
yeers later in a misconceived opinion given in connection with an actual 
dispute. At page 265 he rightly criticises my own view, expressed in 1957, 
that the effective power to determine whether a dependent territory should be 
admitted to full membership of the Commonwealth rested with the United 
Kingdom because the other members could hardly withhold their concurrence 
once the territory had attained independence through United Kingdom action. 
The world has moved on since then. But I stand unrepentantly by my other 
opinion set out in the same passage; that foreknowledge of likely opposition 
by Commonwealth members might conceivably inhibit the United Kingdom 
from granting independence to a dependent territory. I had the Federation 
of Rhodesia and Nyasaland in mind Did not the case of Southern Rhodesie 
support my view? 

While admiring an almost flawless performance, one experiences a few 
jolts. In a system of responsible government, Ministers are not necessarily 
obliged to resign if they lose the confidence of the legislature (p. 64). (I was 
gratified to see that the passage from Halsbury cited in support of the 
proposition in the text was expressed in different language.) Why is Mauritius 
placed in Asia and St. Helena in Africa? Many of us will differ from the 
author’s appraisal (p. 414) of judicial interpretation of the fundamental rights 
guarantees in Nigeria. And where is Adegbenro v. Akintola? But when there 
ls so little to criticise and so much to applaud, it is Inappropriate to dwell on 
minutiae. The work is a tour de force, a fitting sequel to a distinguished career 
spent in the public service. 

S. A. pe Sarra 


OMBUDSMEN AND Ornens—Crrrmens’ PROTECTORS In Nine Coun- 
TRIES. By WALTER GELLHORN. [Oxford University Press. 
1967. xiii and 448 pp. (including index). 45s. net.] 


WuHenx so many problems of government and law are common to every modern 
country, it is amaxing how little attention has been paid in the past to foreign 
experience end institutions. We expected our own ideas of parliamentary 
democracy and the rule of law to be imported into other countries but rarely 
thought in terms of ourselves importing ideas from abroad. Times change— 
the Law Commission is in the vanguard of comparative study, and both 
lawyers and political scientists have been displaying great interest in the 
Scandinavian institution of the Ombudsman. They will welcome this work of 
Professor Gellhorn of Columbia University, who visited all four Scandinavian 
countries in 1965 and 1966 to study the institution at work. He also visited 
New Zealand, where an Ombudsman has been active since 1962, and four 
other countries—the Soviet Union, Poland, Yugoslavia and Japan—to com- 
pare their particular versions of citixens’ protectors. The results of these 
investigations, the factual descriptions of the work of these Institutions and 
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also the author’s assessment of their value, will be studied wherever there is 
concern to improve the relationship between government and governed. 

Our own Ombudsman or Parliamentary Commissioner has been functioning 
for too short a time for anyone to judge his worth. Opinion on his first 
report to Parliament seemed uniformly sour (“ombudsman or ombudsmouse? ” 
was one headline). A basic difficulty, much commented upon, is that so many 
areas of governmental activity (particularly local government) are beyond his 
reach. But some disillusionment was probably inevitable—a civil servant 
is not likely to compare with the Danish Ombudsman (Professor Hurwits) 
In flair for publicity, and as another Ombudsman, quoted by Gellhorn, has said, 
the “ombudsman idea may have been a bit oversold by those who are 
enthusiastic about it” (p. T). But there is another paint and Gellhorn’s study 
of the New Zealand Ombudsman is instructive in this respect. Just as in New 
Zealand, the main reason why the ParHamentary Commissioner will hardly 
ever seem to be marking up any great successes is that we do not suffer very 
much from maladministration: “The Ombudsman’s job is to tidy up and 
tfmprove an already commendable administration of the publies affairs” 
(p. 184). Far from finding numerous examples of malpractice among officials, 
New Zealand experience is that the Ombudsman is more often finding that 
fears and suspicions of malpractice are unjustified. This is not to say that 
officials bear no responsibility for the suspicion that something is wrong— 
civil service secrecy, backed by the doctrine of Crown privilege (now in demise) 
must bear some of the blame. But leck of communication and understanding 
between the Administration and the citizen are nothing like so dramatic and 
newsworthy as a Crichel Down scandal. 

Japan has such different traditons from ours that any borrowing of 
ideas from that quarter seems unlikely. The author has rightly prefaced 
his account of Japanese institutions with a reference to Japanese deference 
to authority, their reluctance to engage in litigation and thelr tendency to 
seek some important person’s influence when dealing with oficiala. But, 
unlike the Scandinavian countries where the Ombudsman idea has flourished, 
Japan has a large population (as we bave) and has been concerned to 
establish not one citizens’ defender located in Tokyo on the Scandinavian 
model but to have several thousand unpaid counsellors and civil liberties 
commissioners scattered throughout Japan. Professor Gellhorn says the 
counsellors have been dealing with a “gigantic caseload” and take thelr 
public relations work serlously—they even arrange for door-to-door delivery 
of handbills advertising their services. If at some time there is to be 
machinery in Britain for investigating complaints against local authorities, 
the Japanese experience may be worth remembering. Indeed, a well-publicised 
combination of the cltixens’ advice bureau, the counsellor, and the American 
nelghbourhood law firm idea, may be the best way of giving the citizen at 
the local level an all-purpose institution for dealing with his complaints 
against both governmental and private malpractice. 

Goapom Borr. 


Homan Ricuts DOCUMENTATION IN Matta. By THe HONOURABLE 
Mr. Justice Prorrssor J. J. CREMONA, LL.D., B.A. (Malta), 
B.A., PH.D. (Lond.), D.LITT. (Rome), ¥.2.Hist.s., Judge of the 
Euro Court of Human Rights, Vice-President of the Con- 
stitutional Court and the Court of Appeal of Malta, Emeritus 
Professor of the Royal University of Malta. [Malta University 
Press. 1066. 66 pp.] 

Tms little book consists of documents exhibited at an international colloquy 

on human rights—with {introductory comments end annotations by the editor. 

The documents include the historic Declaration of Rights of 19802, and basic 
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legal instruments laying down fair rules of procedure and evidence in criminal 
proceedings, fortifying the independence of the Judiciary and abolishing 
censorship of the press. The last of the indigenous instruments was made in 
1854; in Malta the principles of civil liberty are not a recent incorporation. 
The collection concludes with the chapter of the Independence Constitution 
dealing with Fundamental Rights and Freedoms. For the practical working 
of these guarantees, one need look no farther than the Privy Council’s decision 
in Okvier v. Buttigieg [1967] 1 A.C. 115, holding that a government circular 
prohibiting civil servants from bringing the opposition newspaper on to 
government premises was unconstitutional. This decision provides the best 
possible answer to those who decry the practical value of judicially enforceable 
constitutional guarantees. And the Privy Council, in so holding, affirmed the 
decision of the Maltese Court of Appeal. 
S. A. ows SMITE. 


A CasgBoox on Tort. By Tony Wer, m.a. (Cantab.), M.C.L, 
Tulane; a Fellow of Trinity College, Cambridge. ndon : 
Sweet & Maxwell. 1966. xxrħi and 519 pp. (with index). Bound 
£8 17s. 6d.; Paperback £2 2s.] 


Nor many people read book reviews and those who do often seek their answer 
at the end. Here ft is given at the start: this reviewer likes this book and 
has already recommended it to his students. 

This, perhaps, is all that F. E. Smtth would have troubled to write. Since, 
however, a review, like an opinion from anyone less self-confident than 
the lamented Lord Birkenhead, is expected to be somewhat more verbose: 
here goes— 

No assessment is fair which omits to evaluate a work within the framework 
of the task which the author has set himself. Mr. Weir sets out his aim in 
hig Preface—which mest be read: “A casebook,” he writes, “has several 
uses. It may be taught with... ; it may be learnt from... ; it may be 
used as a bibWothédque de chevet” (Your shameless reviewer was constrained 
to consult a dicHonary about the latter word.) The author informs the reader 
that this is a book “designed primarily to be learnt from.” That is to the 
good, since there are some of us who remain unimpressed by the casebook 
method of teaching and dare to think that Plato, Socrates and Langdell were 
tiresome old things. Perhaps it may even be allowed that the way to teach, 
and how very hard it ds, is to seek to make simple that which is complex: not 
vice versa. We recall to our comfort Tribonlan’s warning—or does one sense 
the classroom voices of Theophilus and Dorotheus?—that it is dangerous 
onerare “rudem adhuc et infronum ammum studios multitudines ac varietate 
rerom”; “quae,” not surprisingly, “ plerumgue juvenes avertit.” 

A casebook to be taught from is one thing, a casebook to be learnt from 
is another: and this is what the book under review is. Keir and Lawson’s 
Oases on Oonstiiutional Law was of a rather similar kind, and many of us 
recall our indebtedness to it. In the task he has set himself Mr. Weir has 
done exceedingly well and he improves his performance (Preface to be read) 
by stipulating that resort must also necessarily be had to a standard text- 
book: his book is not intended to stand alone, nor could it reasonably be 
expected to do so. Indeed, it is thought that a textbook must be read frst. 
Mr. Weir’s book stimulates more than it explains: but this is no criticism of it. 

The work is divided thus. Introductions; Part I, Negligence; Part II, 
LiabiHty Through Others; Part II], Trespass; Part IV, Law Between 
Neighbours; Part V, Animals; Part VI, Torts to Chattels; Part VII, 
Defamation; Part VIII, Wrongfully Causing Loss; Part IX, Damages. It 
would be otiose (although one easily might) to berate this order of subjects. 
For there can be no order ideally “right” Some for example may prefer 
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to find Vicarious Liability first, others last, others still in the middle: it really 
matters not a whit, since everything has to be explained and ft cannot all be 
done at once. Indeed, in lecturing on Torts to first-year students one can be 
led to wonder whether it might be best to defne the subject last rather than 
first; a description of a producible camel may really be more enlightening 
after than before the displaying of the beast. 

Mr. Wers Introduction may, it is thought, be a tough morsel for the tiro; 
though it has the merit of being short. To some it may also be considered sweet, 
since in it (p. 9) the author explains that “the word ‘risk’ does not solve the 
problems dealt with traditionally by means of the notions of duty and causa- 
tion; it merely conceals them.” So much for a new-found American toy. 
Though of course “foresight” (and to some extent later it is) might also have 
been thrown to the Hons for stmilar reasons. In Part I Negligence is well 
covered (here the student amply mwst read a textbook first); and the author 
reveals his method. To some of the extracted cases he adds throughout his 
own contributions in the form of a Question or Questions, sometimes with and 
sometimes without an explanatory Note. Stimulate and explain; unexception- 
able didactic method. 

Space permitting but little we may pass to Part IV; “Law Between 
Neighbours.” This embraces Nuisance and Rylonds v. Fletcher: comfortable 
enough bedfellows but why make them a special bed? The author, in his 
Introduction to the Part, foresees the query, explaining to the reader that 
neighbours often trespass upon each other (and he might have edded that 
they often exchange slanders and vulgar abuse) but justifies his joinery by 
remarking that in Trespass some “thing” comes across the “boundary” 
but that “you cannot break a close with a smell.” You can with water 
though (Rylands v. Fletcher) and Mr. Weir is evidently out of date with the 
physics of sound: at certain pitches it is capable, so it is sald, of breaking a 
battleship. Furthermore his partners fall out of bed when it comes to damage 
arising from public nuisance, which need have no connection with neighbours 
at al. One senses an urge to escape from the fact of history that torts have 
emerged haphasard with the evolution of the law. This proposition is in- 
eluctable: so why not classify simply by taking separately, letting like follow 
upon most like, each of the multiple varieties of torts? “Oa oe west pas à la 
mode”: but bother the fad if it doesn’t make sense. At least the theory of 
“interests” does not overtly appear—a palpable ebsurdity since most torts 
cater for more than one interest; the author is to be congratulated upon this 
omission. Criticilam of classtfication is of course really in any case no 
criticism at all. 

Animals (Part V) receive but a wayward glance and perhaps their 
chaotic stables warrant no more; though a textbook must here be called in ald 

Torts to Chattels (Part VI) deserves high praise: a catastrophe of history 
lies duly exposed. Defamation (Part VII) is short but useful. Part VIII, 
Wrongfully Causing Loss. Surely this is a confusing name for the group 
of torts which inhibits business competition? And is not confusion worse 
confounded by including Malicious Prosecution in the group? Damages 
(Part IX) ts allotted only 15 pages. Was the author getting weary of the job? 
Or were bis pubHshers firm in keeping the work to 500 pages, and no more? 
If so they were right. 

A little carping; but this book passes muster both in design and execution. 
Nothing, however, is perfect and a few notes of disapproval follow. To 
quote from p. 24—“ The common law must... it does so by saying .. .” 
This soleciam appears in a number of places. Statutes are made to “say” 
things too. If your students start telling you that “The Act says—” you 
will know where to lay the blame. We are reminded of a story told of the 
late G. L. Haggen, a former colleague. A student got up excitedly and 
exclaimed, “But Sir, if you were making a claim as the allegator .. .” 
Haggen commanded silence, raised his hand, and proclaimed, “Mr. Smith, if 
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ever I see an alligator rising in court to make a claim I shall SIGN THE 
PLEDGE.” To quote from page 220 (of Fowler v. Lanning) “ Fowler wrote 
in his statement of claim... .” Subject to correction (and at the risk of 
material for letters to The Times) did Mr. Fowler draft his own statement of 
claim? p. 221, “a person shooting on a moor... shoots a bullet.” We do not 
use bullets on our Moora. Good clean fun and more could be had; but enough. 

Further, at times, the author’s style becomes donnish to the point of 
obscurity. Of course we are all dons, but take this (p. 9): “There is 
another word leas Protean than ‘duty, and which is coming to supplant it 
The word is ‘risk.’ It is a more modern notion, for while ‘duty’ has been 
with us et least since Antigone, risk was invented by the Merchants of 
Venice.” We wish lawyers would, whether in court or out of it, forget about 
Proteus: we have had enough of him. The reference to Antigone is aggravat- 
ing; for one thing she is by no means the only famous person to have had 
a “Conscience,” for another thing Donoghue v. Stevenson might have been a 
less dramatic but better alternative. The reference to the Merchants of 
Venice evokes a mixed conception of Shylock and the Italian bankers, leaving 
a penumbra—presumably the right one—of insurance. Again (p. 849): “A 
legal system can set out to protect the owner of a thing or to safeguard the 
person who buys it in the normal course of business—the system can be ether 
feudal or bourgeois.” To which it may be remarked that the baronage, 
whether or no desirous of changing the law, must have been just as interested 
in the security of such transactions as they ventured to indulge in as a nation 
of shopkeepers are in clinging to their pelf. The fact is that the problem in 
question is not attributable to a cult of ownership on the one hand and a 
cult of ecquisitiveness on the other (myths evoked by pseudo-soclology), but 
to the inevitable conflict between the innocent owner and the equally innocent 
receiver: Lord Holt had the answer (mutatis mutandis) in Hern v. Nichols 
and (see Weir, p. 852) so had Ashhurst J. in Iiokbarrow v. Mason. A final 
extract at page 861—“ So if we find that a person may be lieble in defamation 
although he has acted reasonably or immune though he has acted unreasonably, 
this may be because there is a standard of truth which can be applied to whet 
is said, over and above the standard of reasonableness which may be applied 
to the act of speaking.” Checkmate to your reviewer; perhaps the learned 
student will understand. Passages like the above, and there are more, are 
thought to be no more than blemishes which it is hoped the author may think 
fit to weed out in the next edition; the advent of which is confidently 
predicted. 

A word or two on the Questions and Notes. Stimulating as most of the 
questions are, some of them seem to assume too much: for instance, the 
Question immediately following Donoghue v. Stevenson (p. 18). Others seem 
pointiesa, ¢.9., à propos Best v. Somuel Fow: “Do you think that the plaintif 
should have recovered? If so, bow much Are the student's views on the 
“should” important? How could he guess how much? It is hard enough for 
an experienced practitioner to say. Page 864: à propos Hngland v. Coley: 
“Did the plaintiff act reasonably?” This is a matter of opinion: the student 
is entitled to one, but what is it worth? This sort of question is fairly 
common and your reviewer (who may well be wrong) fails to see the point of 
it. The Notes are, one supposes, intended to instruct and very good most of 
them are; but at times there are falls from grace: e.g, at page 442, after 
extraction from Ratokhfe v. Hoans (at which time, if known as anything at all, 
the relevant tort was known as Injurious Falschood) we get an extract from 
the Defamation Act 1952, s. B, which—in deference to the author—“ says” 
some things about “slander of title, slander of goods or other malicious false- 
hood.” The Note starts off—“ This is no new tort.” “What is... ?” the 
student might excusably inguire. Is this, perchance, the Shade of Langdell? 
If so, invited or uninvited? 

No mention has been made of the cases selected. The answer to this is 
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that nothing is more true than the oft-repeated assertion that any fool can 
write a casebook, because the fact is that as long as the cases are relevant the 
author of a casebook has wide freedom of choice. These cases are relevant, 
there are not too many of them and they were not selected by a fool. The 
author in his Preface does not forget, and your reviewer does not forget, that 
also in themselves the cases will be useful: a collection of cases in the room 
is worth at least the saving of time which would be taken going to a library. 
The young should not thereby be tempted to laxiness; nor should the more 
mature. “ Nevertheless” . . . thinks your reviewer, placing his copy of Wer 
beside a time-worm copy of Keaay on his shelf. 

Good luck to Weir. 

The publishers are to be congratulated upon the format of this book and 
upon the price of the paperback: the price of the bound volume is presumably 
inevitable in our “affluent” times. 

P. S. James. 


THe Criminal Law oF ScCoTLAND. By Grnatp H. GORDON, M.A., 
LL.B.» PH.D., Advocate. [Edinburgh. W. Green & Son Ltd. 
1967. lxxiii and 1104 pp. including bibliography and index. 
£12 12s. net.] 


Ir must be difficult for the English lawyer to appreciate how important an 
event the publication of any new work on the criminal lew of Scotland Is, let 
alone one on this scale. As the author points ont in his introduction, “there has 
been no extended discussion of the principles of Scots criminal law since 
Hume’s Commentaries.” These were published originally in 1797, though the 
fourth and final edition was produced in 1844 by B. R. Bell. 1844 is, how- 
ever, @ long time ago and, while Hume had his successors, Alison (1882 and 
1888) is dismissed as a mere repetition of Hume, Anderson (2nd ed, 1904, 
and an author of whom little is heard), we are told, gives no more than a 
brief treatment, while Macdonald (Sth ed, 1948) Dr. Gordon (not without 
Justification) regards as a confused and inaccurate digest. There remain only 
the three chapters in Smith’s 4 Short Oommentary on the Law of Sootland 
(1962) and the way for our tiro author (as he disarmingty styles himself) is 
clear. The gap is indisputable: to what extent has it been filled by the latest 
addition to the works published under the auspices of the Scottish Universities 
Law Institute? 

Certainly, no one can dispute the work’s sise. Indeed, no branch of the 
substantive law has escaped discussion in exhaustive, if not exhausting, detail. 
The first book is devoted to a discussion of general topics such as the 
declaratory power of the High Court, the criminal mind, error, Insanity, 
diminished responsibility, intoxication and necessity and superior orders, while 
the final 660 pages consist of a detailed examination of specific offences from 
murder to trafic, gaming and fishing offences. No aspect of crime is too 
Insignificant for Dr. Gordon’s scholarly and systematic probing, and certainly 
no other academic writer can approach his acquaintance with the grim 
realities of criminal justice as he served for several years as a procurator- 
fiscal depute (i.s prosecutor in the sheriff court) after practice at the Scots 
ber. 

The author commences his Preface by remarking rather plaintively that 
the work hes taken a very long time to write and the inevitable question 1s, 
was it really worth the effort? Clearly, not all large books are great ones but 
if this reviewer began reading as a duty, he continued as a pleasure and 
ventures the opinion that Dr. Gordon has produced the most distinguished work 
on the criminal law of Scotland since Hume and has every chance of finding 
himself elected to the select band of legal writers who become authorities in 
their lifetime. The work is far more than a digest providing potted accounts 
of cases but a systematic exposition of legal principle, Mluminated not merely 
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by cases but ingenious fictitious Illustrations, though Dr. Gordon gets rather 
mixed up amongst the B’s and C's in the example discussed at pp. 290-291, 
while the example given in note 28 there hardly constitutes a problem either 
in the eyes of Scots law or common sense. Frequently critical of the decisions, 
the book states the lew not merely as it is but as it ought to be. Dr. Gordon, 
indeed, combines practical experience with a marked capacity for conceptual 
analysis, particularly well seen in his examination of intention and motive, 
while his footnotes disclose the wide range of his reading, which extends 
beyond legal authors to the works of Bishop Butler and Professors Raphael 
and Ryle, and his citation of cases to those of the United States, South Africa 
and New Zealand. Even the Tanganyikan Penal Code (vintage 1945) gets 
a mention. 

All this makes for stimulating reading, even where the author does not 
entirely disarm criticism. What, for exemple, is the point of including a 
passage on the failure of the public to respond to parts of the criminal law 
(pp. 19-21)? We do not need someone of Dr. Gordon’s erudition to tell us 
people, by and large, have no compunction about cheating the Customs and 
it appears entirely irrelevant in a work on criminal law, as the author virtually 
admits, particularly as the conclusion he comes to is quite indeterminate—it 
may be inexpedient to punish such offences as public indignation is absent but, 
on the other hand, punishment may result in people taking them more seriously. 
Again, ls it true to state, as Dr. Gordon does categorically (p. 779), thet in 
the matter of provocation the effect of written words is likely to be less 
Violent than those spoken and that it is dificult to accept them as constituting 
provocation at all? Further (p. 799), we are told that, while it is no defence 
to a charge of drunk driving thet A fell asleep while driving as a result of 
drink or drugs, tt would be e defence that he was so affected from the outset 
that he did not, at any time, intend to drive, and was throughout unaware 
that he was driving. This statement of the law must be Interpreted in the 
light of Oweninghom, 1968 J.C. 80, which Dr. Gordon deals with exhaustively 
in earlier pages (see p. 868 in this connection) but, at this point, does not refer 
to and, though the circumstances almost certainly constitute the technical 
defence of insanity, this is hardly the implication of the statement as it stands. 
Similarly, can it be right to suggest as the author does (p. 719) that if an 
accused acts in a transport of rage without appreciating what he is doing at 
all, he is entitled to a complete acquittal? This hardly suggests an acquittal 
by reason of insanity, which is surely the only alternative to a conviction of 
culpable homicide (or perhaps assault) at the least. 

Dr. Gordon’s book is, as is to be expected in a work that is not a mere 
textbook, rather too speculative and complex for the ordinary, as distinct 
from the honours, student, however rewarding to the law teacher and the 
practitioner, and the former will still find Professor Smith’s “three com- 
paratively short chapters” provide a concise and lucid survey of the law, a 
survey to which, in fact, Dr. Gordon himself frequently refers. In spite of 
the absence of authority, however, it seems likely Dr. Gordon is right (p. 752) 
in suggesting a housebreaker inadvertently causing death in the course of the 
breaking would not be guilty of culpable homicide nor (p. 76) would an 
innkeeper who merely neglects his guest's health, as Professor Smith suggests 
(pp. 187, 188). 

Where both authors are at one is in thelr view that provocation by real 
Injuries cannot Justify (as distinct from mitigating) an assault (Smith, p. 142; 
Gordon, p. 777), the authority of Hume, Alison and Macdonald to the contrary 
notwithstanding, as these writers are regarded as having confused provoca- 
tlon with self-defence. Yet even on the assumption these earlier writers are 
confused, it is surely quite wrong to state (as Dr. Gordon does at p. 778) that 
it was said in Crawford, 1950 J.C. 67 that provocation js always a plea in 
mitigation, since Lord Keith says (p. 71) exactly the opposite, namely, that in 
assault provocation can be a plea either in exculpation or mitigation. Unlike 
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Professor Smith (p. 144), however, Dr. Gordon (p. 724) adheres to the view 
of Hume, Alison, Macdonald and others that provocation by words (confes- 
sions or boasts of adultery apart) does not serve to reduce the crime of 
murder to that of culpable homicide. 

Two factors which have retarded a systematic exposition of the criminal 
law of Scotland are clearly presented in this book One is the shocking 
absence of many of the leading cases from the pages of the reports and we 
must all be indebted to Dr. Gordon for his summaries of the facts and lengthy 
quotations from the records of some of these. The second is the control 
exercised by the Lord Advocate over criminal prosecutions. At pp. 711-718, 
the author lists what he describes as “the unofficial categories” where, in 
practice, a charge of culpable homicide is brought though, theoretically, the 
crime is murder and he points out (p. 388) that it is unlikely that Dr. Bourne 
would have been prosecuted in Scotland. The humanity of such an approach is 
incontestable but legal theory and, indeed, the development of the lew itself 
the poorer. 

Lastly, may the reviewer add that the very real pleasure he derived from 
reading this book was, if anything, enhanced by the knowledge that, like 
Homer, even Dr. Gordon occasionally nods? Lord Justice-Gencral Inglis’ judi- 
cial ttle was Lord Glencorse and it is quite wrong to refer to him as “ Lord 
Inglis” (pp. 68 and 674). Also we are blessedly free from burglars (p. 22%) in 
Scotland, though we do have housebreakera. 

J. W. R. Gary. 


A SOURCEBOOK OF THE CRIMINAL Law or AFRICA (Cases, STATUTES 
AND MATERLLS). By Rorer B. Seman. Law in Africa 
Series: Number 21. [London: Sweet & Maxwell; Lagos: 
African Universities Press. 1966. xi and 646 pp. (with 
index). Hard bound £5 5s. net. Paper bound £2 ðs. net.] 


“No, no!” said the Queen. “Sentence firat—werdict afterwards.” Thus, 
despite the Roman proverb, even in Africa there is no new thing under the 
sun. In reporting the trial of the Knave of Hearts, Lewis Carroll anticipated 
the opening of this remarkable anthology, which covers many African and 
other common law jurisdictions, though not (as the cover jacket says) “every 
jurisdiction in Africa,” for only anglophonic Africa is included. 

Comment on a casebook must be confined to the areas which show the hand 
of the compiler. Mr. Seidman rarely shows his directly. This is a typical 
“ American casebook,” directing the reader what to think about, while leaving 
it mainly to him what he is to think about it. References to “ Judge Deviin” 
or strange use of phrases (“ Appellant killed his ex-wife. The deceased had 
promised to remarry him, and in fact anticipated remarriage on the day 
following the one on which she died,” pp. 206-207) also suggest American 
origin. 

His hand is more obvious when one studies his arrangement and selection; 
he is more a criminologist, even penologist, than criminal lawyer. Like the 
Queen of Hearts, he puts sentence first. “The final result of any criminal 
trial is to determine that the defendant is or is not guilty; and the ultimate 
result of a finding of guilt ts that the defendant is sentenced. To answer the 
question of the objectives of the criminal law, the first obvious line of inquiry 
is to try to discover the objectives of punishment.” He ends on responsibilty, 
with the typical Wootton quotation demanding the “solution of allowing the 
concept of responsibility [to] wither away.... Forget responsibility and we 
can ask not whether an offender ought to be punished, but whether ... he is 
likely to benefit from punishment.” Repeatedly punishment is raised, which 
must be confusing to a student of criminal law, primarily the branch of the 
law concerned with the repression by the state or the public of anti-social 
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conduct. If crime is a disease, criminal law is directed to its identification and 
diagnosis, to discovering what conduct is stigmatised as criminal and why; it 
stops short of the preventive and curative measures which follow the verdict 
and form the subject of criminology or penology. So, in criminal law, while 
the West debates abortion and homosexuality, Africa faces the problems of 
abuse of power, corruption, extortion, nepotism and misapplication of public 
funds. These, for a book on African criminal law, seem to get very scant 
treatment 

It is true that Africa provides an interesting field for study of the modes 
of repression of anti-social conduct, ranging from social and religious censure, 
propitiation of spirits, compensation of families, loss of liberty, mutilation, 
death and so on. There may be little danger that Africa will be tempted to 
lavish on the preservation of the life of the depraved child-murderer money 
it cannot raise for the treatment of renal disease. Perhaps, learning from 

our mistakes, Africa may never tread this path. This book ought to be on 
the shelf of the Judge, magistrate, minister of justice, legislator or anyone 
concerned with sentencing. It will be useful in the postgraduate criminology 
or penology course, containing as it does a mass of illustrations of unusual 
mental states and social situations. For instance, mistake—killing a man in 
the belief he is a ghost or a monkey; attempt and impossibility—trying to 
kill by incantations and so on. But the first degree student needs to learn 
first what the criminal law is, because it is there and he has to work with it. 
He has to be asked “what offences has X committed?’ before he attempts 
the questions like “why?” or “what would you do about it?” which this book 
poses. For him this book is only likely to cause confusion; tn fact, Alice sums 
it up: 

“Stuff and nonsense!” said Alice loudly. “The idea of having the sentence 
first |” 

P. J. Sonoran. 


Nrarnra: THe DEVELOPMENT OF ITS Laws AND CONSTITUTION. By 
Dr. T. O. Erns. [London: Stevens and Sons. 1967. v and 
47] and (tables and index) 18 pp. £5 10s.] 


Ir would perhaps have been more appropriate if the title of this work, which 
is Volume 14 in the Commonwealth Sertes, had been reversed as the author 
deals with the development of the constitution at some length but pays 
surprisingly Httle attention to the development of Nigerian law. Recent 
events in Nigeria have led to an abrogation of much of the federal constitution 
and a change from the regional system of government. The system of govern- 
ment and the constitution described by the author may not in the view of 
many reappear et all as it seems to have met with a singular lack of success. 
While this may have been due to many other factors which are not the 
concern of this work, the complexity of the constitution and the federal system 
of government appear as ill-suited to a country like Nigeria. In fact, the 
first part of the book might well be described as the epitaph of federalism 
in Nigeria. 

Apart, therefore, from this general problem of relevance, the first part 
of the work dealing with the history and background of the constitution and 
with the actual constitutional principles receives an adequate treatment. The 
account of the advent and early years of British rule is by now standard 
historical fect and adds nothing to our knowledge of the period; however, 
the account of the later constitutional struggles culminating tn the indepen- 
dence constitution of 1960 is vested with the authority of a participant, the 
author having for some time been Attorney-General of Nigeria. 

This part of the book aleo deals with the development of central govern- 
ment and includes accounts of the civil service, the police and, not surpris- 
ingly, a section on the development of the armed forces and courts-martal law 
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and procedure, a branch of the law which is of pertinent interest in the 
present Nigerian context. There are also chapters on local government, the 
public corporations, the regions, the judiciary, finance, and the relations 
between the federation and the regions, which go into some detail in 

the system of government. Here again the initial criticlsm of relevance to 
the present situation applies. There are two chapters on the constitution as 
such, dealing respectively with the nature of the constitution and with funda- 
mental rights. It is really only in these topics that the author attempts a 
serious analysis of function rather than a descriptive account of institutions 
as before. 

In the chapter on the nature of the constitution, the author deals with 
the doctrine of the supremacy of Parliament and its application to federal 
states through the medium of an examination of the various solutions pro- 
posed by other writers such as Wheare and Friedmann and comes to the 
conclusion for Nigeria that the doctrine of sovereignty was applicable to 
the federal Parliament and to the regional legislatures within thelr respective 
flelds of competence, but that the federal Parliament had greater attributes 
of sovereignty than had the regions both in terms of internal and external 
powers and relations. The author goes on to discuss the supremacy of the 
constitution and the function of the Federal Supreme Court in 
the constitutionality of legislation. He makes the valid point that the 
Supreme Court has yet to establish tts own body of rules for interpretation 
but indicates such trends as have come to light through the decided cases. 
The chapter on fundamental rights also contains some useful analytical 
discussion of the various rights and such cases as have been decided on them, 
but lacks the detailed treatment that might have been expected of such 
a topic. 

The public law content of the book is sixteen chapters, while private law 
merits only seven chapters. To the reviewer's mind this is a serious tmbalance 
as it would have been more appropriate, and surely of more lasting value, if 
the author had undertaken a comprehensive survey of the development of 
Nigerian law es such. As is well known, Nigerian lew, in common with the 
laws of other ex-colonial territories, consists of a curious mixture of indigenous 
customary law, colonial statutes and metropolitan law. This mixture poses 
problems at every level from the internal conflict of laws to the demands 
that national aspirations be represented by a system of law applicable in 
every respect to every citien. This book, surely, was a golden opportunity 
to examine these problems in terms of particular legal topics and show what 
attempts have been made to solve the difficulties. The lack of such an 
approach is much more serious when one considers the amount of material 
already published on Nigerian law, particularly In recent years, which the 
author could have used as a besis for such a discussion. Apart from in the 
earlier chapters, the only references to other published work are to various 
of the authors own publications. On private law the author’s method is to 
paraphrase the relevant statutes, ignore the cases and published works and 
give only the barest outline of how the law has developed. A glaring example 
of this is the chapter on Land Law and Administration (Chapter 18). The 
reader ig referred to the author’s earlier work, Nigerian Lond Law and 
Oustom, the latest edition of which was in 1962, one cese and a quick digest 
of some relevant statutory material. As other writers have shown, the legal 
problems involved in Nigerian land Jaw are immense and this is to say 
nothing of the role which land law can and should play in a developing 
country and which, therefore, should merit some discussion. 

Another major criticlam of this work is the absence of any mention of 
Islamic law apart from a brief description of the Sharta Court of Appeal in 
Northern Nigeria. The seriousness of this can be judged from the fect that 
Islamic law governs family relationships in the Muslim communities of both 
Northern and Western Nigeria and land and commercial law among Muslims 
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in Northern Nigeria and that these communities represent a large proportion 
of the people of Nigeria. Surely such an important system of Jurisprudence 
should have merited a chapter on its own or, at least, Integration with the 
other topics of private law? 

It is only in the chapter on Commercial and Mercantile Law (Chapter 22) 
that apy attempt is made to relate the case law to the legislation. For this 
reason the chapter stands out as an example of how other topics should have 
been treated and should prove useful, particularly to a foreign businessman 
and his advisers. 

It would be possible to elaborate these criticlams in terms of every 
individual chapter on private law, but this must give way to a general 
criticism relating to the relevance of some of the chapters in the latter part 
of the book which seem to have been included merely to show that a particular 
branch of law exists in Nigeria. I refer in particular to the chapters on 
Laws relating to the Professions (Chapter 21), Industrial Law (Chapter 28), 
and the final chapter which deals with Nigerie under milttary rule. It is 
interesting to be told that “... goldsmiths have always been of considerable 
importance in the social life of Lagos and of the other large towns in the 
federation .. .” (p. 401), but is it relevant to what should be a discussion 
of the more fundamental principles of Nigerian law? The same goes for 
medical practitioners, dentists, midwives, etc. Industrial Law obviously is 
a topic which is important but not at the present time as there is virtually 
no case law on the subject, unless a would-be industrialist merely wants a 
convenient list of relevant statutory material The value of a chapter on 
Nigeria under Military Rule is doubtful, both as an attempt to write 
“instant” history and because the legal consequences of such rule cannot 
at present be evaluated. 

It is difficult to recommend this book to any category of readers; the 
Nigerian lawyer or student is already rovided for; the comparative 
lawyer or student will not find suficien or 
parative study while a general reader will realise that the general part of 
the book is out of date. It would be invidious 
comings at greater length, but 
For a book published in 1907 to talk 
overwhelming ascendancy of the Convention People’s Party under the 
charismatic leadership of Dr. Kwame Nkrumah” (p. 142), shows at best 
regrettable editing standards and at worst a disregard for the feelings of a 
neighbouring people who suffered under that very charisma. 


C. M. MoDowsz1. 


gi 
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NATHAN AND MARSHALL’S A CasrBoor on Tevusts. Fifth Edition. 
By Prorrssor O. R. MARSHALL. [London: Stevens and Sons. 
1967. i-xxx and 509 pp. (with index). Bound £4 10s. net. 
Paperback £2 2s. net. ] 


Naruaws Equity Through the Cases bas always been a powerful help to 
students in studying what they naturally regard as a daunting and difficult 
subject. The various branches of property law inevitably have a chill reputa- 
Hon. Their subject-matter seems, at least on the surface, to be largely 
divorced from all human colour except the acquisitive instinct and to register 
In students’ minds as something alien and repellent in tts complexity. 
The great effectiveness of Hqwity Through the Cases as a weapon against 
this discouragement rests on tts combination of exposition and case extracts. 
This goes as far as is reasonably possible to dispel for students the obscurity 
of the law without creating any pretence that it is not difficult. The trouble 
in the past has been that the scope of the book was uncertain. It was in 
practice mostly, but not completely nor officially, Trusts through the Oases. 
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tuted as 4 Oasebook om Trusts; and a separate casebook on the rest of 
ty by Mr. John Tiley is promised. Professor Marshall describes this in 
his new preface as “a change that I have long vlehed to make of confining 
this book exclusively to the law of trusts.” 


A Barris DIGEST OF INTERNATIONAL Law. By CLIvE PARRY, LL.D., 
of Gray’s Inn, Barrister-at-Law, Fellow of Downing College and 
Reader in International Law in the University of Cambridge. 
Vol. 2b. don: Stevens and Sons: 1967. xxv and 804 pp. 
including index £9 9s.] 


Tars volume, cited as 2b B.D.I.L, forms Chapters 7 (international waterways) 
and 8 (rights in foreign territory) in Part III (territory) of Phase One 1880- 
1914 of the British Digest of International Law, compiled principally from the 
Foreign Office archives and linked together with commentary. It is a fascinat- 
ing treasure house. In the nineteenth century, before the advent of the 
Legal Adviser to the Foreign Officer, the Law Officers needed to be experts 
in international law in addition to their other duties. The lapse of the affice 
of Queen’s Advocate, a kind of third Law Officer, in 1878 is much to be 
regretted. The chapter on international waterways discloses that in 1887 
Great Britain paid £1} millions to Denmark im return for the abolition of 
the Sound Dues, gives the documents relating to the Turkish Straits, shows 
how creditable to the British and Canadians the present arrangements for the 
St. Lawrence are, and discloses that Great Britain was originally opposed to 
the building of the Sues Canal (a French venture). Gibraltar, the Rhine, the 
Panama Canal and many others are discussed. The chapter on rights in 
foreign territory throws a lot of light onto the vexed juridical question of 
whether international servitudes can exist in international law. The North 
Atlantic Fisheries Arbitration 1910, the I.C.J. Goa case in 1960, and the 
demilitarisation of the Aaland Islands are all documented, as well as other 
economic rights such as logwood cutting in the Bay of Honduras and the 
gum trade in Senegal This beautifully produced volume stands as a remark- 
able tribute to Dr. Parry’s immense scholarship. But for his work and the 
generosity of the Internattlonal Law Fund much of this material might have 
been lost instead of being preserved and illuminated for posterity. 


Aro SaMumns. 
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~ THE COMPANY AS A SEPARATE 
LEGAL ENTITY 


Uxpre English company law the company is a separate legal entity. 
Yet, although this is a fundamental concept, it has proved 
extremely intractable to define and to describe satisfactorily. The 
difficulties experienced by the courts from time to time in separating 
the company as a legal entity from its members are evidenced by 
the remarkable range of judicial expletives or, in Younger L.J.’s 
phrase, “‘ term[s] of polite invective,” * which they have used on 
appropriate occasions to describe corporations, including, for 
example, ‘“ a mere nominee,” ‘‘ a mere fraud,” an “‘ agent,” “a 
trustee,” a “ mere device,” “a myth and a fiction,” * “a pre- 
tended association,” ? a ‘* bubble,” * an ‘‘ unreal ’’ procedure, ‘a 
cloak,” 5 “ an alias,” a name,” e an artificial legal thing,” a 
legal abstraction,” " ‘‘ mere machinery,” * “a metaphysical con- 
ception,” * “ a sham or bogus,” 1° “ an abstract conception,” ©’ a 
c6 simulacrum,” 1 a cloak,” a ‘© mere alter ego,” 14 66 an 
abstract being,” 7% a ‘f creature,” 1° “a screen” and even 


1 I.R.C. v. Sansom [1921] 2 K.B. 408 at p. 514 (C.A). 
2 Broderip v. Salomon [1 a ee 880, 881, 838, 880, MI. 
3 

9 


at p. 38. 
4 Re Carl Hirth [1999] 1 Q.B. 613 af p. : 
s At.-Gon. for Dome of Oanada v. Standard Trust Co. of New York [1011] 


* Re Darby $i1] 1 E.B. 98 at . 101. 

T Contt Tyre 4 Rabber do. (G.B.) Ltd. v. Datmler Oo. Lid. [1915] 1 
K.B. 808 at p. 916. 

8 Ibid., sub nom. Daimler Jo. v. Continental Tyre d Rubber Co. [1016] 2 A.O. 
B07 at p. 816. 

® Lennard’s Carrying Co. Lid. v. Asiatio Petroleem Co. Ltd, [1915] A.C. 705 at 
p: T16. 10 R. v. Grubb [1915] 2 K.B. 688 at p. 601. 

11 Houghton d Oo. v. Nothard, Lowe and Wills Ltd. [1928] A.O. 1 at p. 14 

13 B. BM. Co. Ltd. v. Domsnton Bank 8 All B.B. 555 at p. 5638. 

13 Gilford Motor Co, Ltd. v. Horne [ ] 985 at p. 065. 

14 Pegler v. Oravon [1952] 2 Q.B. 89 at p. 79. 

15 Austin Reed Lid. v. Royal Assurance Co. Ltd. (July 18, 1956, O.A., not 

; but cited [1956] 8 All E.B. 020). 
16 IT. R.O. v. Láthgows Ltd. (1960) 80 T.O. 270 ab p. 375. In the same — & 


om cae i Barolays Bank Ltd. v. I.R.0. 
[ ] Oh. 659 at p. 671, by Lord Evershed M.R.: ‘‘ The company is in this 
respect like a motorcar the sped and direotion of which is controlled by the 


17 Barclays Bank v. I.R.C. [1860] 8 W.L.B. 280 at p. 288. 
481 
Vou. 81 17 
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“ black sheep.” !* In Re Bugle Press Lid.,’* Harman L.J. added 
“a hollow sham ” and an “‘ elementary .. . device,” going on to 


elaborate in more picturesque language *: «c . the transferee 
company was nothing but a little hut.. .” whose legal existence 
could be likened to “‘ the walls of Jericho ’’—‘* The minority share- 


holder has nothing to knock down, he has only to shout °! and the 
walls of Jericho fall flat.” The apparent need to resort to such 
terms indicates an unexpected degree of uncertainty on the part 
of the courts on some occasion when dealing with the separate 
existence of the company.” 

Relatively few writers on English company law have made a 
determined attempt to unravel what R. S. Welsh has called * “* the 
perplexities of corporate personality.” In most of the texts the 
topic of separate legal entity as such is either ignored or dealt with 
only in an indirect or cursory manner. Profeasor Gower in Modern 
Company Law ™ is the notable exception, although even here sepa- 
rate legal entity is considered more elaborately in relation to its 
exceptions than to its substance. The term “ Irfting the veil,” 
which is sometimes employed to describe exceptions to the concept, 
is derived from usage in the United States ** and has been adopted 
by a number: of writers in this country but not, as yet, by the 
courts. It, too, lacks any precise and generally accepted definition. 
At least three separate and distinct meanings may be attributed to 


18 7.2.0. v. Sansom, , at p. $14. Younger LJ. SpA e 
himself the practios which. Fo denreceied: of using such terms. 

19 [1961] Ch. 270 at pp. 266-280. 

20 Ibid., at p. 288. 

41 Presumably wkhjn earshot of the High Court. 

22 Of. also a ‘‘front’’ in Clarkson Co. Lid. v. Zhelke (1067) 64 D.L.R. 457 ei 
p._ 458 and the American use of, o. q, '‘department,’’ ‘‘conduit’’ and 


23 “ Tho Criminal Liability of Corporations" (1046) 62 L.Q.B. M5 at p. 846. 
24 9nd ed., 1987, Chaps. 4 and 10. ` 

35 Ibid. Chap. 10, entitled ‘* Lifting the Veil." 

2¢ Nomenclature of this nature has not received universal approval in the U.S.A. 


H. W. Ballantine, for example, in 81 Oslif.L. Rey. et p. 498, criticised 
the use of such " customary iage '’' as ‘disregarding the 

fiction," because i+ ‘' serves no and obscures a clear of 
what the courts are doing and what is the basis of doing it.’” There is never 
theless an extensive literature on this topic in the U.8.A., m addition to the 
works cited by Gower a e 188, n. 1. Bes HE W. Ballantine, *' to 
Entity of Parent mdiary tions ” l4 ——— 12; 


f rations: ch ee the rate ity" as Regulatory 
Process ' (1948) 81 if. . Rev. 426; Q. Canfield, Tho Boope and Limits 
of the Corporste Entity Theory ” (917) 17 Col-L-Rev. 198; M. Redin, “The 


Endless lam of Oorporate (1988) 82 Ool.L.Rev. 648; 
Horowitz, ‘' i the Entity of tions "° (1980) 14 
Wash.L.Rev. 285; 15 Wash.L.Rev. 1. Bee also O. A, Maston, ''' One 
Man Companies’ and — _ Shareholders "’ (1988) 14 Can.B.B. 
668 ; and J. Cohn and O. 1 ene AD Veil’ in the Company 
| Tava of the iron Gchtivent” (1868) 12 LO Q. 180. lish literature 


includes — op. œit.; Palmer's — Law lst Hi 
Martin Wolf 


p. 512 ot seq.; Diss, J — aa ed —— 
Alec Samuels, ` Lifting the Veil ” [1964] J. BL. 107. 
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it. First, it may mean that there is a “‘ veil’? (or ‘‘mask”’ or 
“ curtain ’’) between the members of the company and outsiders 
which is, in this sense, ‘‘ lifted’? when ‘‘ the law goes behind the 
corporate personality to the individual members.” *" Secondly, a 
veil may be said to exist between the company and the members.” 
Thirdly, the term is. sometimes used in a sense implying that several 
“« economic realities’? may be joined, or one economic entity 
divided, by a corporate ‘‘ mask ” or “‘ veil.” = 

The fact that the concept of separate legal entity has often been 
formulated only in the most general terms may have very undesir- 
able consequences. It has’ been the underlying cause of the use of 
nomenclature such as that quoted above, concerning which Younger 
L.J. said °°: ‘I am quite satisfied that- the indiscriminate use of 
such terms has, not infrequently, led to results which were unfor- 
tunate ‘and unjust... .’’? More generally unless particular prob- 
lems can be answered by reference to principles, relevant precedents 
may not be cited and there is a. vety real danger that the law may 
evolve in a manner which is ‘‘ essentially haphazard and irra- 
tional.” 2. These consequences are apparent also where excep- 
tions are required, when, as it has been put,” “ the realities of 
the situation ” must prevail. At present there is no real consensus 
among writers, or indication from the courts, as to either the number 
of the categories of exceptions or of their extent.** For example, 
Professor Pennington, on the one hand, takes the view that four 
inroads have been made on the principle of the “ separate legal 
personality ’” of companies.’ Professor Gower, on the other hand, 
considers that there are a far larger number of such cases or 
“ circumstances in which the law disregards the corporate 
entity.” ** From such divergent views the conclusion might well 
be indicated that the difficulties for the law associated with the 
separate existence of companies are similar to the well-known prob- 
lem of the elephant, as being something which is extraordinarily 


37 Gower, op. oit. p. 1838. 
28 Bee, 6.g., Hs use by K. W. “Weddachurn 
Rights and the Bale in Foss v. ay Tam- Maven Rish 98 at p. M. Of. 
also the same writer's ‘‘ Compan poy, ar pression of 
j " [1986] O.LJ. 189 and Oubelenaat® as 28 
M.L.R. 668. Pavhdes v. Jensen 71088] — 565 and Berendsen v. I. R. C. 

[1058] Ch. 1 are usually cited as examples in this context, 

eu ni Pe ee en Gane A. A. Berle, '' The 


Theory of Enterprise Entity” (1047) 47 Ool-L.Bev. Of. Merchandise 
Transport Lid. v. British Transport Hon [1062] 2 Q.B. 178. 

$0 T. R.O. V. — 1921] 2 K.B. 493 s p. MA. 

31 Gower, op. 


33 Tunstall 7. Stoigman [1900] s 9 All E.R. 417 at p. 421. 
33 Of. the treatment of sa this evokes cited dn ote GA above: ana by 
enningion, Company Law, ed., 1967, Chap. 2. 


a Ibid. p. 42 

4 Gower, op. ‘alt. p. 188. Cf. K. W. Wedderburn [1988] O.LJ. 152 at p. 155: 
“What is tly is a eee from which li can predict when 
the courts and will not, the veil of the entity '’; and (1980) 


98 M.L.R. 668 at p. 666 : “There is an urgent n for some principles to be 
injected into this ares of law. 


484 THE MODERN LAW REVIEW Vor. 81 


difficult to define in legal terms although in practice everyone who 
ought to probably realises what it is when he comes in contact with 
it. 

As well as being of fundamental importance the separate legal 
entity concept is also of pervasive effect, for a great part of com- 
pany law is derived from, or related to, it. Each instance in which 
it is recognised or applied adds another facet to its scope but the 
essential elements of the concept appear to be founded by three 
principles or groups of principles being those established to 
settle the three basic legal issues of the company’s existence. These 
issues are, first, what is the extent of the company’s legal compe- 
tence; secondly, what is the nature of its legal capacity; and, 
thirdly, m what manner is its capacity to be exercised? Only when 
the principles answermg these questions are considered together is 
their full significance apparent. Only when they are considered 
separately can the nature of the numerous exceptions which have 
been made be properly appreciated. - 


Toe EXTENT OF THE Company’s LEGAL CAPACITY 


Companies differ from any natural person in that they can only 
acquire or be subject to a very much more restricted range of 
rights and liabilities than natural persons.** The former are subject 
to ° “ an original limitation and circumscription of their powers by 
the law,” the underlying principle being that the company should be 
empowered only to the extent necessary to enable it to carry out its 
objects or purposes. A practical rather than a theoretical approach 
has been adopted by the courts to the required scope of these powers 
as is clearly illustrated in Lord Shaw of Dunfermline’s description 
of the company **: ** It is a creation of law convenient for the pur- 
poses of management, of the holding of property; of the association 
of individuals in business transactions... .’ 

This principle i is given effect by a twofold limitation. First, the 
law requires companies to state their objects on incorporation and so 
to adopt themselves a restricted capacity.** Secondly, the common 
law imposes its own limitations upon corporate capacity. 

Effect is given to the former restrictions by the law relating to 
ultra vires. Corporations, at an early stage in the development of 
English company law, were viewed as having general powers similar 
36 For this reason the description of companies as the alter ego of their con- 

trolling shareholders is true only m a vary loose sense 
—— _ Railway Carriage 


a6 Beimlor Co, Ltd. v. Continental Tyre d Rubber Co. (G.B.) Ltd. [1916] 3 AO, 


807 at p. 820. 
20 Companies Act 1048, s. 2 (1) (0). All statutory references infra, unless otherwise 
indicated, are to this Act. © intended restrictive nature of s. 3 (1) (o) is 


easily avoided: vier ents op. ot. Obap. 5, papery UP. 82-85; and more 
recently the decinon of the Court of Appeal in Houses Lid. v. ity Well 

Ltd. [1966] 2 All E.R. 674; noted by K. W. Wedderburn at (1966) 
W M.L.B. 678. 
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to those of natural persons.*° Once a chartered corporation was 
created it had, in Coke’s view, full powers, and clauses defining its 
objects were not necessary but only declaratory in effect.*! The 
evolution of the doctrine of ultra vires, originating, apparently, in 
proceedings instituted in 1720 by the South Sea Company, which 
employed as its banker a company incorporated to manufacture 
sword-blades,“* reversed this state of affairs for statutory companies. 
The powers of the latter became strictly limited by law to those 
necessary, either expressly or by implication, to allow them to carry 
out their expressed objects.‘? At a relatively late stage in the 
development of modern company law, in Ashbury Railway Carriage 
and Iron Co. v. Riche,“ it was held that the rules applicable to the 
construction of powers conferred by Parliament upon statutory cor- 
porations were appHcable also to the construction of the self-imposed 
limitations adopted by registered companies in their memoranda of 
association. Lord Selborne described the mability of companies to 
make contracts ‘*: 
** for objects and purposes foreign to, or Inconsistent with, the 
memorandum of association . . . [as resting] on an original 
limitation and circumscription of their powers by the law, and 
for the purposes of their incorporation, [rather than]. . . upon 
some — or implied prohibition, making acts unlawful 
which otherwise they would have had a legal capacity to do.” 
Street summarises the effects of this doctrine upon the principle 
of separate legal entity in the following terms *': 
A corporation is commonly styled a ‘1 person,’ but the 
Pp a ‘ person ° is applicable to it by analogy; and 
e analogy fails when it is thus clearly stated that this legal 
person is wanting in much that belongs to a natural person— 
that its course of existence is marked out from its birth; that it 


has been called into being for certain ial purposes; that it 
has all the powers and capacities, and only those, which are 
expressly given it, or are absolutely isite for the due 
carrying out of those ; and that the obligations it 


affects to assume which do not arise from or out of the pursuit 
of such purposes, are null and void.” 


The recommendations of the Jenkins Committee on ultra vires, 
if adopted, will alter the present position by confinmg the operation 


40 Sutton's Hospital Cass (1618) 10 Oo.Rep. la at ge Wa, 30b; and see 
Baroness Wenlook v. Rewer Des Co. (1867) 86 Gh.D. 674 at p. 685, per Bowen 


LJ. 

41 Sutton's Hospital Case (supra). This continues to be so for chartered companies. 
Of. Lord Denning’s description of the powers of chartered societies: Institution 
of Mechanical Hngineers V. Cane ] A.C. 606, at p. T24—725. 

. B. Holdsworth, Hi of English Law, Vol. » Pp. 218-217. 
Hastern Counties Ry. v. Hawkes (1855) 5 H.L.0, 88L 


Or w could, after the Companies (Memorandum of Association) Act 1890, 
s. 1, be added ar substituted by special resolution. 
Supra, note 87. 

41 H. A. Street, The Doctrine of Ultra Vires, 1980, p. 4. 
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of the memorandum to the definition of the authority of those 
empowered to act for the company vis-ù-vis its members.“ 
Independently of the doctrine of ultra vires, however, there are 
restrictions upon the extent of the company’s legal capacity at com- 
mon law which would operate, apparently, even if express objects 
clauses were not requisite. English law refuses to impute to com- 
panies those characteristics of natural persons which appertain to 
their human and social nature, and which may form the basis of a 
vast range of individual rights and duties. In particular, at law 
a company is recognised as having no physical attributes and no 
mind of its own. The most forthright statement of the company’s 
limitations in this respect is that of Buckley L.J. in the Court of 
Appeal in Continental Tyre and Rubber Co. (G.B.) Ltd. v. Daimler 
Co.**: 
‘“ The artificial legal person called the corporation has no 
pan existence. It exists only in contemplation of law. It 
neither body, parts, nor passions. It cannot wear weapons 
nor serve in wars. It can be neither loyal nor disloyal. It can- 
not compass treason. It can be neither friend nor enemy. 
Apart from its corporators it can have neither thoughts, wishes, 
nor intentions, for it has no mind other than the minds of the 
corporators.”’ 


Subsequently this statement was approved by the House of Lords ** 
and in part expressly adopted." A company, Lord Parker 
observed,” “is not a natural person with mind or conscience,” 
For Lord Shaw of Dunfermime **: “ An incorporated company 
cannot with propriety have such terms [as allegiance and loyalty] 
applied to it as if it were a mind subject to emotions or passions or 
a sense of duty.” 

In Lennard’s Carrying Co. v. Astatic Petroleum Co. °* Viscount 
Haldane L.C. asserted that a company °° * has no mind of its own 
any more than it has a body of its own.” ** It is not ‘* a being who 
has eyes and eers,” according to Lord Dunedin in Houghton & Co. 
v. Nothard, Lowe and Wills." Again, in Citizens Life Assurance 
Co. v. Brown," Lord Lindley rejected any suggestion that a state 
of mind could exist in, or should be imputed to, a company, as 


48 Report of tha C Law Oomensites (Omnd. 1749, 1962), paras. 85-42. 
This re is referred — as the Jenkins Report. 
49 [1915] 1 K.B. 898 at p. 
ub nom, Daimler Oo. Lid. v. Continental Tyre ond Rabber Co. (G.B.) Lad. 
916] 2 A.O. 807. 51 Ibid. at pp. 844-845, per Lord Parker. 


se Cf. Lord Wright in Sov — (V/O) v. Van Udens P n h En Agentuer 
— ) [1948] A.O. 208 at p. 285: & corporation 
differs from an individual] in that the latter can, in theory at least, withdraw 
himself from the enemy country, whereas a corporation depends for its 
functions ns and existence on the laws of the state under which it is incorporated.” 
eee l at p. 14. 
ss [1904] A.O. 428. 
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it appeared to their Lordships ** “‘ to introduce metaphysical subtle- 
ties which are needless and fallacious.’’ ** 

Blackstone’s description of the effect upon the company’s legal 
capacity of the exclusion of any attributes of mind or body was 
that °; 

“ Tt can neither maintain, or be made defendant to, an action 
of battery or such like personal injuries: for a corporation can 
neither beat, nor be beaten, in its body politic. A corporation 
cannot commit treason, a felony, or other crime, in its corporate 
capacity . . . it is not liable to corporal penalties, nor to 
attainder, forfeiture, or corruption of blood. . . . Neither can 
it be committed to prison; for its existence being ideal, no 
man can ap rehend or arrest it. And therefore also it cannot 
be outlaw . « » Neither can a corporation be excommuni- 
cated. .. 3 = 


The recommendations of the Jenkins Committee to mitigate the 
effect of the ultra vires doctrine upon outsiders contracting in good 
faith with corporations were not apparently intended to alter in 
any way the basic common law Kmitations on the extent of corporate 
legal capacity.*? Companies are no more likely in the future than 
in the past to be indictable for murder, capable of marriage, 
eligible to vote, or liable to National Service.“ 


50 Thid. st p. 426. 


*¢ Similarly it has been said thet æ com Gh ee Le 
an intention ”: R. V. Grubb [1915] aE at ee thet it *‘ is incapable 
of malice or of motive": Abrath v. N. i Ry. y (1888) .Oas 247 at p. 251; 
that it ‘‘ cannot poasib] have a oom ‘Enewladgs E E : Pharmacontical 
Sootety v. London epply Association (1890) 5 A -Cas 857 at 

Oe cad shat ai O Was Be soul io be tego oe bade be : Stopnsy 
orporation Vv. eas eve a . 21. 

61 Blackstone's Commentaries, — Vol. . 416477. 

$2 Pollock O.B. in M Co. v. Hawkins (1850) 4 H. 


& N. 87 stated that w Sa Out Ot a old ee 
respect of an imputation of murder, or incest, or wudultery, because it could 
not commit those crimes ”’; Lopes L.J. in South Hetton Coal Co, Ltd. v. 


poration conld not sue in respect of a o of corruption or of an assaclt 
because a a 

v. Cory Bros. & Co. Lid. [1927] 810 it was held that a company could 

not be indicted for m nee or- lor the: Menee fof inficting geroni 

eDonnell [1965] 8 W.L.B. 1188 that it could 

not be indicted with one director only for conspirecy because in such circum- 
stances there could not be two or more independent minds. 

© Jenkins Report, paras. 85—49. 


L.O a corporation certainly cannot be & p , undar the 

provisione of the Pharmacy Aoi: Phormacratial 8 yv. London 4 
Supply Assoctation (1880) 5 App.Cas. 857 at p. i ee 

to Lord Hewart O.J., can it a motorcar: Gri v. Studebaker L 


] 1 K.B. 102 at p. 105; while Avery J. kas held thas it cannot pass the 
l examination for solaitors, gers Aad o, or be 
so admitted, under the e Bolicitors Act 1982: Law Society vV. 


United Service Barean [1984] 1 K.B. 848 at p. 849. Lord Meher M.R. 
has noted that ‘a company as such cannot have indecent or manners ’’: 
South Haetion Coal Co. Ltd. v. North-Hastern News As Ltd. oS. 


1 Q.B. 188; and Lord Loreburn that '' s com cannot eat or al 
De Beers Consolidated Mines Ltd. v. Howe [1906] A.C. 455 at p. 
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It follows, therefore, that if a particular object or purpose is 
authorised in its memorandum, and lawful, a company may exer- 
cise the powers necessary to effect it. If, however, the purpose is 
illegal, or appropriate only for a natural person, the company will 
not be held to possess legal capacity. While these two categories 
are usually clear, borderline situations can occur and have done so 
most frequently in connection with corporate benevolence in the 
form of gifts for charitable, political or other purposes. As the 
company has no mind it cannot-itself form a charitable intention and 
usually it is not expressly empowered to give away its property. It 
would have been logical for the ‘law to have determined that such 
acts are not within the ambit of the company’s legal capacity. 
Instead, however, rules have been adopted under which, in general, 
a company may lawfully make gifts of its property where they can 
be Justified as being reasonably incidental to its business, made bona 
fide, and for the benefit of the company.** To some extent these 
tests are questions of degree and where a proposed donation is more 
than incidental, such as where it is excessive in amount in relation 
to the company’s profits or assets,‘ or where its primary purpose 
is the benefit of someone other than the company,"* the courts have 
refused to hold that it is: within the company’s legal capacity.* 
Although often considered in terms of the duties of directors or 


+s Moet companies are established for commercial purposes and the making of 

gita must necessarily reduce their profits. Cf. Lord Simonds in Sruth's 

tato Estates Hig — Ege ete 608 — o... money 

has been laid ont for of reducing... ing profit, e purpose 
difficuk to ascribe to s dae ie 

ss Hutton v. West Cork Ry. (1888) 98 Oh.D. 654; Hoans v. Brunner Mond 4 


Oo. Lid. [1981] 1 Ch. 869; Re Les, Behrens d Co. Lid. [1982] 2 Oh. 48; 
Parke v. Dasly News Ltd. [1962] Oh. 997; Re W. d M. Rotth Ltd. (1987] 1 
All BR. 487. - 


$7 As o.g., in Parke v. Daily News Lid. (supra). 
‘t Hutton v. West Cork Ry. (supra); Re Lee, Behrens & Oo. Lid. Grii i 


Parks v. D N ows (supra); Re W. & M. Roith Lid. (supro). 
Analogous problems arise in tax law as to payments of an excess amount 
or at an undervalue by companies, which confer gratuitous benefits 


upon’ the recipient. Sales at an undervalue may be held to be outside the 
course of trade, i.s., outside the of the compeny: Petrotim Seouritess 
Lid, v. Ayres [1964] 1 All E.B. 960 (C.A.); Ridge Seouritess Ltd. v. I.R.O. 
[1064] 1 All H.R. 275; and mmuilarly with more complex transactions: Bishop 
v. Finsbury Secunties [1966] 8 All 2B 105; Cooper v. Sandsford Investments 
Ltd, [1967] 1 W.L.BR. 1851. Payments which are so axcessive as to be 
ispositions may be held to be invalid: Ridge Seowrities Ltd. v. 
. R.O. (supra); or the excess amount disallowed as a deduction for tax : 
Johnson Bros. & Co. v. I.R.0. [0784 2 K.B. 717; Copeman v. William 
Flood & Sons Lid. [1041] 1 K.B. ; L. G. Berry Investments Lid. v. 
Attwooll [1964] 1 W.U.R. 608; and similarly if a payment is made otherwise 
than for benefit of the compeny: Dracup v. Dakin (1057) 87 T.C. 877. Ths 
objects or purposes of the company are also relevant in det whether 
. peyment made for political purposes is within the dourss of its trado and 
deductible: Boarland v. Kremat Pulai Lid. (1958) 85 T.O. 1; Morgan v. 
Tats d Lyle Lid. [1955] A.O. 91; and Joseph L. on & Sons Ltd. v. 
Chamberlain [1962] T.B. 927. 
6 The prima facie validity of donations for political and charitable b 
companies has now been recognised by 4he legislature; Companies hot 1967, 
s. 1V. 
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the application of ultra vires in its usual sense,’ these issues essen- 
tially involve the vtres of the company at common law.™ 

Unlawful acts may, of course, be carried out, ostensibly in the 
name of the company, by its officers and others. To minimise the 
need to resort to “‘ metaphysical subtleties ’”? the intended policy of 
the law, as expressed by the Patton Committee, in relation to 


directors, is that * * . . . the responsibility of directors for wrongful 
acts contemplated by the Companies Acts has been the responsibility 
of natural persons . . .” This common-sense approach applies 


generally. As far as possible where questions of illegality, physical 
action and mens rea arise in connection with company affairs the 
defendants will be the natural persons directly involved or respon- 
sible.”* 

The extent of the legal capacity of the company as a legal person 
is, therefore, very much more restricted than that of a natural 
person. It is kmited by the doctrine of ultra vires, applied as a test 
of construction to the terms of the company’s memorandum, and by 
a related common law principle of longer standing applied to deter- 
mine the proper and lawful scope of the powers the company 
requires to give effect to its objects or purposes. As will be seen, 
exceptions are made in both categories, but such extensions of the 
company’s capacity are greatly minimised, for example, when 
illegality 1s an issue, by dealing with the natural persons directly 
responsible for an act or omission on the part of the company as 


being personally Hable for its consequences. 


Toe Natur or THe Company’s LEGAL CAPACITY 


To the extent that a company is properly authorised to act, what is 
the nature of the legal capacity which it may exercise? Is it 
“real,” or “fictitious ’’? The terms “ fictitious’? and “ arti- 
ficial,” as sometimes used to describe companies can only be 
understood by taking account of the twofold nature of the corpore- 
tion. It consists both of an association of members, which may 
themselves be corporate bodies; and of an entity possessing 
independently of its membership the legal capacity to exercise 
proprietary, contractual and other powers. Clearly, as an associa- 
tion of members it has as real an existence as any other formally 
constituted society, and the above terms must therefore refer 


ro Bee K. W. Wedderburn, *‘ Ultra Vires or Directors’ Bona Fides?" (1967) 
80 M.L.R. 566. 
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primarily to the nature of its legal rights and obligations. It may be 
thought, for example, that when a company ‘* owns ”’ or deals in 
property, or enters into service, sale or other contracts, it does so not 
in its own right, as a natural person may do, but merely for or on 
behalf of its members and for their benefit. This being so, the 
company in reality exists simply as the agent of its members, or as 
a trustee for them, of property and contractual rights and obliga- 
tions which in a true sense, taking into account “ the realities of the 
situation,” belong to those members. 

It follows that on appropriate occasions the courts may or ought 
to disregard the fiction and deal instead with the company in its 
true nature as the agent or trustee of its members. To deny this 
proposition is not to assert that a company can never be the agent 
or trustee of its members or directors. It can, of course, act as an 
agent or as a trustee for any other person or persons, including its 
own members and directors. Whether or not it is acting in such 
capacity does not depend on the existence of an independent mmd 
to control the company, as was shown in Lee v. Lee’s Atr Farming 
Litd.,’ but on whether the proprietary, contractual or other rights 
in question are, as a question of fact, being exercised on behalf of 
its members.’® f 

While this is undoubted, it does not affect the wider proposition 
that, irrespective of true legal agency, a company may always be 
held to be the agent or trustee of its members in appropriate circum- 
stances. In other words, in reahty, or in substance, all the pro- 
prietary, contractual or other rights which may be in the apparent 
or ** fictitious ° ownership or possession of a company are in fact 


T4 [1961] A.C. 12% 
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held or exercised by it on behalf of its shareholders. This proposi- 
tion, if it represents the law, must be of fundamental importance 
and there is, it seems, considerable authority in its support. The 
cases which appear to establish that a company may be the agent of 
its members in this wide, general sense may be grouped under four 
heads : 

(a) the case of ‘ 100 per cent. ownership ’’; 

(b) wholly owned subsidiary companies; 

(c) subsidiary companies trading abroad; and 

(d) other ‘* miscellaneous ’’ decisions. 


Dicta in certain cases suggest that a company may be the agent 
of its members where one shareholder beneficially owns the entire 
share capital ™* including, for example, in Pegler v. Craven ™ and 
Devlin J.’s somewhat guarded comments that " “. . . the proposi- 
tion might in loose talk pass muster in the case of the 100 per cent. 
shareholder.” But it is a proposition which does not appear ever to 
have been applied to decide a case, and which is contrary to the 
decision in Salomon v. Salomon & Co. Ltd., where the six minority 
shareholders were all, to all intents and purposes, the mere nominees 
of Salomon, the majority shareholder. The House of Lords never- 
theless specifically rejected the suggestion that the company was the 
agent of the latter. Further, the dicta to this effect in Pegler v. 
Craven *° were subsequently discussed and rejected by a unanimous 
Court of Appeal in Tunstall v. Steigmann.** 

Subsidiary companies constitute a special case within the pre- 
ceding category, for by definition ** they must always be controlled 
by another company. Again, however, the existence of complete 
control does not, of itself, establish that the subsidiary is the agent 
of its holding company. This is confirmed by William Cory & Son 
Ltd. v. Dorman Long & Co. Ltd., Ebbw Vale U.D.C. v. South 
Wales Traffic Area Licensing Authority “ and Merchandise Trans- 
port Ltd. v. British Transport Commission.** 
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There is a separate line of authority concerning the tax Habilties 
of subsidiary and parent companies where one or other is carrying 
on business outside the United Kingdom. All but one of these cases 
was decided about the turn of the century and while they are 
obsolete with regard to the point of income tax law involved they 
have nevertheless been regarded as authority for the proposition 
under consideration. 

An Knghsh company in Bartholomay Brewing Co. v. Wyatt ** 
owned all but seven of the 10,000 shares of an American company 
carrying on a brewing business. It was held that the latter was not 
carrying on business for the former, and was liable to tax only on 
the income remitted as dividends to the United Kingdom. Shortly 
after, in the four Apthorpe cases,” the courts affirmed findings by 
the General Commissioners that businesses carried on by companies 
in the United States of America ** were in fact carried on by their 
English parent companies, or were carried on by the American com- 
panies only “ technically ”? as their own but in fact as agents for the 
English companies. The latter consequently were assessable to tax 
not on the amount of the profits remitted to the United Kingdom 
but on the whole of the profits earned in the United States. 

Subsequently, on similar facts, the Court of Appeal reverted to 
the remittance basis for taxation in these circumstances. An 
English company in Kodak Ltd. v. Clark ** held 98 per cent. of the 
shares of an American company which the Commissioners found 
was ‘“‘ for all purposes the agents of the English company. * Both 
Phillimore J. at first instance and the Court of Appeal di 
the Apthorpe cases on the ground that the American company which 
they had to consider had minority shareholders who were mostly 
“ independent ”?” persons.” They therefore held that the American 
company, although loosely described as an “‘ agent,” was a separate 
legal entity,®* and that the English company was liable to tax only 
on profits remitted to the United Kingdom. Subsequently, again 
in Gramophone & Typewriter Lid. v. Stanley *? a German company 
was wholly owned by an English company but Walton J. at first 
Instance ** refused to adopt the reasoning of the Apthorpe cases and 


ee 8 T.O. 218, 
Jones Brewing do. v. Apthorpe, infra; U.S. aE Oo. Ltd, v. 
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Kodak v. Clark. The foreign company was a separate and distinct 
legal entity in his view and not ** “* a mere alias, or a trustee, or an 
agent.” This reasoning was upheld by the Court of Appeal and asa 
result therefore the English company was liable to tax only on the 
profits remitted. 

It is no longer profitable to attempt to reconcile these conflictmg 
decisions. The question of whether or not a subsidiary carries on its 
undertaking on behalf of its parent company was fimally decided 
under this line of authority by I.R.C. v. Sansom,*® where it was 
held that if a subsidiary is dealing with its own assets and business 
it is not the agent of its holding company. Scrutton L.J. observed 
in his judgment in the Court of Appeal that English companies had 
been purported to own all the assets of American companies in the 
earlier cases °*: ‘* although it was never quite clear how they did 
s0.” Once this issue is determined the only remaining question is 
whether or not the subsidiary company is within the tax jurisdiction 
and this is not a question of agency but of residence, as has been 
finally determined by the decision of the House of Lords in Unit 
Construction Co. Lid. v. Bullock,’ where it was held that three sub- 
sidiary companies in Kenya were m fact controlled by the board ‘of 
directors of their holding company in England ** and that, in con- 
sequence, each of the subsidiaries was resident, and liable to tax, in 
England, on the whole of its profits.** 


94 Ibid. + p. 872. Walton J. expressly excluded an agency relationship even if 
there were control af 100 per cent. ot the company’s capital. 

95 [1991] 2 K.B. 492 (0.A,). 

%6 Ibid. at p. 508. 

97 [1980] A.O. 851. 

#6 The management contro] test for residance purposes had been established by 
the decision of the House of Lords in De Consolidated Mines Lid. v. 
Howe [1906] A.O. 455. 

99 The converse situation to that under discussion arose in Firestons Tyre d 
Rubber Oo. v. Liswellin [1957] 1 W.L.R. 464, in which an English company 
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Finally, there are two decisions of apparently general application 
not falling within any clear line of authority. In Smith, Stone & 
Knight v. Birmingham Corporation’ Atkinson J. endeavoured to 
define circumstances in which a company might be the agent of its 
members in holdmg that a parent company could claim compensa- 
tion for disturbance, on a compulsory requisition of premises, to the 
business of a wholly owned subsidiary, as its agent. Whether the 
company was the agent of its members was stated to be a question 
of fact in each case, determinable, it was suggested, by six criteria. 
The first related to the ““ ownership ” of profits and the remaining 
five to various facets of control of and by management, ‘f control ”’ 
itself being divided into ‘‘ capitalist control ’’ and “ functional con- 
trol.” > Atkinson J. purported to derive authority for his reasoning 
from certain dicta in Gramophone & Typewriter Co. Ltd. v. 
Stanley > and I.R.C. v. Sansom‘ and from two of the Apthorpe 
cases," all of which have been considered above. In addition, he 
cited San Paulo (Brazilian) Ry. v. Carter’ as support for the propo- 
sition that an English company could be taxed on the profits made 
by a subsidiary company carrying on business elsewhere as its agent. 
But this was not an accurate analysis of the facts in that case 
because the appellant company itself carried on business in Brasil 
and did not derive its income from a subsidiary there. None of the 
decisions referred to therefore appear to provide sound authority 
for the proposition Atkinson J. sought to establish.” The result is 
contrary to Salomon’s case and other authority, being in particular 
completely inconsistent with the incisive reasoning of Devlin J. in 
Bank voor Handel en Scheepvaart N.V. v. Slatford.® 

In Re F.G. Films Lid.’ an English company with a capital of 
£100 was the de facto subsidiary of a large American film com- 
pany.’° It purported to have made a film in India and applied to 
the Board of Trade to have it registered as a British film. The 
Board refused to register the film as ‘f made ” by an Enghsh com- 
pany and on appeal Vaisey J. affirmed this ruling. The decision 
was simply that on a straightforward application of the statute to 
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the facts the English company was not the ‘‘ maker ”?” of the 
film, but Vaisey J. remarked that the company’s actions were 
those of a “nominee of and agent for an American com- 
pany.” 11 It seems clear, however, that the latter term was used 
descriptively and no attempt was made to define the relationship m 
question in any precise legal sense. 

Isolated decisions which appear to establish that the company is 
a trustee of its property for its members have been equally unsatis- 
factory. Assets held on trust may be invested in a company or 
companies but the company is not a trustee of such property.” 
This is so even if the trustees of the property are also members of 
the company and directors, for the Court of Appeal in circumstances 
of this nature in Butt v. Kelson |? has expressly affirmed the sepa- 
ration of the trust and the company. The plaintiff, a beneficiary 
under a family trust which held the majority of the share capital of 
a private company, was not, in Romer L.J.’s words,'* “*... 
entitled to call upon these directors [who were also the trustees of 
the settlement] to use their powers as directors as though they held 
those powers on trust for the plaintiff... .” The Abbey Malvern 
Wells Ltd. v. Ministry of Local Government and Planning * only 
superficially suggests a contrary view. All the shares in the plaintiff 
company were vested in a charitable trust and, in addition, the 
management of the company was linked by the articles of association 
with the trustees of the settlement. Although certain land was 
owned by the company it could not be used in any manner for 
purposes otitside the provisions of the trust deed. For this reason 
Danckwerts J. held that the land in question was “‘ Jand an interest 
in which is held on charitable trusts.” The company was not held 
to be a trustee of the land for its members but the-decision turned 
on the ground that the status of all its members, as trustees, was 
relevant and material for the purposes of the statutory planning 
requirement.** 

Transactions in the form of mutual trading between club mem- 
bers have a number of special legal aspects and in Trebanog Working 
Men’s Club and Institute Ltd. v. Macdonald ** the appellant was 
incorporated under the Industrial and Provident Societies Acts and 
had been convicted for purchasing and selling liquor to its club 
members without a justice’s licence. The court affirmed that in 
these circumstances the members have a common interest in such 
property of the club and no sale had therefore taken place within 
the meaning of the relevant licensing legislation. It was stated also 
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496 THE MODERN LAW REVIEW Vor 81 


that no valid distinction could be drawn between the various legal 
entities, an individual, a body of trustees, or a company formed for 
the purpose, who or which may be entrusted with the duty of hold- 
ing the property on behalf of the members, This decision is unex- 
ceptional and the earlier case of Wurzel v. Houghton Main Home 
Delivery Service Ltd.,* where such a distinction was made, between 
an incorporated trustee and an unincorporated trustee, appears to 
be unsound.’ 

The only conclusion which can be drawn from this discussion, 
therefore, is that a company can never be the agent or trustee of its 
members unless, exceptionally, this relationship is * established 
substantively,” ie., by clear evidence that it is acting on their 
behalf as, for example, that its shareholders do have legal or bene- 
ficial interests in property in its possession.2° Lord Macnaghten in 
Salomon v. Salomon & Co. Ltd.,™ stated this principle generally ™: 

“ The company is at law a different person altogether from the 
subscribers to the memorandum; and, though it may be that 
after incorporation the business is precisely the same as it was 
before, and the same persons are managers, and the same hands 
receive the profits, the company is not in law the agent of the 
subscribers or trustee for them.” 


The House of Lords decided in effect that the Habilties in the form 
of debts as well as the assets of Salomon & Co. Ltd. belonged to that 
company and not to its shareholders. Any other view must involve 
what Lord Halsbury termed ‘‘ a very singular contradiction ” * 

“ Either the limited company was a legal entity or it was not. If 
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it was, the business belonged to it and not to or Salomon. If it 
was not, there was no person and no thing. . 

The shareholders in any company cannot exercise any rights in 
respect of property owned by their company simply because they 
have no estate or interest In that property. Conversely, as estab- 
lished by Salomon’s case,** the company has no estate or interest in 
the property of its members. This fundamental principle has often 
been restated. In I.R.C. v. Sansom ™ it was alleged that a com- 
pany was the agent of its controling shareholder for the purpose of 
avoiding liability to super-tax. The Court of Appeal rejected this 
contention, for, in Lord Sterndale M.R.’s words 7° An agent can- 
not make a loan to a principal out of the principal’s assets; it is not 
conceivable; it cannot be done.” In the Court of Appeal’s decision 
in Firestone Tyre and Rubber Co. v. Llewellm** Jenkins L.J. 
stated that a subsidiary company could not sell its property as the 
agent of its parent company, for ° “‘ it is a legal impossibility for 
a person to sell his own goods as agent for another.’ And in Bank 
voor Handel en Scheepvaart N.Y. v. Slatford » Devlin J. described 
the proposition that ?* “ property owned by a company belongs to 
its shareholders, or alternatively is held or managed by the company 
on behalf of its shareholders ” as being “‘. . . beyond the reach of 
sustained argument. It seems to me to be contrary to all authority 
and principle.” In Walton J.’s simple truism °’ ** The property of 
the company is not the property of the shareholders; it is the pro- 
perty of the company.” *’ 

This principle is, or should be, apphed in appropriate circum- 
stances as a matter of course. In Tunstall v. Steigmann *? a land- 
lady opposed an application for a new lease on the ground that she 
intended to occupy the premises herself although her intention was 
that a company in which she beneficially owned all the shares should 
occupy it. The application was granted, Wilmer L.J. observing *? 
‘¢ |. . the landlord and her company are entirely separate entities. 
This is no matter of form; it is a matter of substance and reality.” * 
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Similarly, Lee v. Lee’s Air Farming Ltd.™” was concerned with the 
separation of a company’s contractual and other non-proprietary 
rights and liabilities from those of its members. Lee was governing 
director for life, and sole director of the respondent company, its 
controlling shareholder and its principal employee as a pilot. 
Following an accident causing his death, his widow brought a claim 
against the company and the question arose of whether or not in 
these circumstances Lee could be a “ worker ” for the purposes of 
the New Zealand Workers’ Compensation Act 1022. The New 
Zealand Court of Appeal held that the existence of the two functions 
of sole effective manager and sole employee in one person was incom- 
patible with the necessary element of control required to establish 
the relationship of master and servant.’ The Privy Council 
reversed this decision, holding in effect that Lee’s duties as govern- 
ing director were owed to the company and constituted one of its 
assets. Likewise as an employee Lee’s contract of employment 
was with the company and his services in this capacity were also 
part of its assets. Hach contract was an independent and distinct 
transaction, entered into'in separate capacities by Lee, and in each 
capacity full privity of contract subsisted. Lee, as manager, was 
not therefore ‘“ controlling’? himself as an employee; as an 
employee he was being controlled by the company through its 
director. When the company’s existence and rights were recognised 
in this way Lee’s status as “a worker,” within the meaning of the 
Act, was no different in law from that of other employees and his 
widow's claim was, accordingly, successful. 

Lee v. Lee’s Air Farming Ltd.” confirms Salomon v. Salomon 
& Co. Ltd. m making it clear that the number of shareholders and 
the nature of their interests in the company are irrelevant conmdera- 
tion with regard to any issues relating to, or derived from, the 
proper recognition and separation of the company as a legal entity. 
In his fimely reasoned judgment in the Bank voor Handel case," 
Devlin J. showed that this principle must be applied with universal 
effect. He stated that if a company may ever, on any occasion, be 
the agent, in the wide sense under consideration, of one or more of 
its shareholders who have full powers of control, it does not matter 
whether they have a 100, 90 or 51 per cent. holding, or even less in 
the case of de facto control, because ** “If... the company holds 
its property on behalf of any number of shareholders who may at 
any time constitute the majority . . . [this] is the same thing as 
saying that it holds the property on behalf of any or all of them.” 

It follows that while companies as legal persons can only acquire 
and exercise a much narrower range of rights and powers than 
natural persons of full capacity, to the extent that they are so 
empowered, their legal capacity is identical in nature with that of 


35 61] AC. 14. 
36 Los N.Z.L.R. 38. 
37 aee 1 Q.B. 248. 

38 Ibid. at p. 277. 
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such natural persons. In other words, the proprietary, contractual 
and other powers which a company may possess are in no sense 
derivative from or dependent upon its members. While there are 
exceptions to the principles of separate legal entity which limit and 
restrict the extent of corporate capacity there are, it is sug- 
gested, none to this principle, and the company, therefore, can 
never be a true agent or trustee for its members in respect of its own 
affairs, and its dealings in or use of assets of any nature which 
belong to it.*° 


An essential corollary 


When individuals transfer assets to or invest money in a com- 
pany they lose, as has been seen, all proprietary and other interests 
in that property. The rights and powers so relinquished are reformu- 
lated and reconstituted in another form of property created for this 
purpose. Jn return for their tangible or intangible assets share- 
holders receive the rights conferred upon them by their shares, and 
their proprietary rights are limited to their property in those shares. 
The shareholder, in Cohen L.J.’s description,“* ‘‘ has no property 
in, nor right to, any particular asset. He has only the right to have 
all the assets administered by the directors in accordance with the 
constitution of the company. .. 4 In Lord Porter’s words “: 
“. .. in the case of land the owner possesses a tangible asset, 
whereas a shareholder has mo direct share in the assets of the com- 
pany. He has such rights as the memorandum and articles give him 
and nothing more.” © This is an essential integral part of the 
concept of corporate legal entity because it makes possible the com- 
plete seperation of the property and rights of the company from 
the property and rights of its members. It achieves this by a 


39 Subject perhaps to the '' statutory aes ” discussed infra. 

40 Hood-Barrs v. I.R.0. [1946] 3 All E.R. 768 at p. 7785. 

41 The pont has been made in more pi ue language 
Power without Property, 1080 st p. 68: ° Gwnarakip of «share 


43 Short v. Treasury Commissioners POTA eee eee 519. 

43 It has been expressly held that a Ider cannot bring any action against 
an outsider in of leaseholds or chattels real owned by his compeny: 
Pegler v. Craven 52] 2 Q.B. 69; and that the personal ilithes of share- 
holders must be disregarded in connection with the enforoament of choses in 
action owned by the company: E.B.M. Co. Lid. v. Dominion Benk [1987] 
8 All E.R. 855; nor can a shareholder be allowed to enforce or claim com- 
—— nally on & choses in action owned by the company: Roberts v. 

oventry 


own 29. 
[1948] Ch. 452, where a controlling shareholder was joined with his compeny 
plaintiff to enforce rights — T latter. Similariy a shareholder 
com f : M 
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duphcation of assets through the creation of shares as a new form 
of personal property. Through this duplication of interests in 
respect of the same assets “‘ The corporation is not a mere aggre- 
gate of shareholders,” 4t and ‘‘ The undertaking is something 
different from the totality of the share-holdings.’’ “* The importance 
of the separate and independent existence of the proprietary and 
other rights of companies which is so made possible hardly needed 
the emphasis of Lord Russell of Killowen in E.B.M. Co. Ltd. v. 
Dominion Bank *: 

“ Their Lordships . . . believe it to be of supreme importance 

that the distinction should be clearly marked, observed and 

maintained between an incorporated company’s legal aa 

and its actions, assets, rights and liabilities on the one 

and the individual shareholders and their actions, assets, rights 

and liabilities on the other hand.” 


THe PROCEDURAL CAPACITIES OF THE COMPANY 


The third basic problem to be resolved in establishing the concept 
of separate legal entity was that of the procedural capacity of the 
company. As stated earlier the company is more than an entity 
capable of the ownership of property. It is also an association of 
persons, all of whom individually possess their own standing at 
law. In consequence it became necessary to decide whether, the 
company’s capacity to act at law was to be dependent upon, or 
related to, that of the Individuals who comprise it, as is the case, 
for example, with the trust, or whether it was to have separate and 
independent procedural powers. The development of two rules in 
the nineteenth century decided this issue in favour of the latter 
alternative. First, it was decided that the company’s members 
have no capacity to act themselves, or in the company’s name,‘*** on 
its behalf or for its benefit. Secondly, outsiders dealing with the com- 
pany may rely on its capacity to act itself as a party to any trans- 
action within its powers and need not inquire as to either the legal 
capacity of its members or the regularity of its internal affairs. 
These rules were confirmed by the well-known decisions in Foss v. 
Harbottle +" and Royal British Bank v. Turquand “ respectively. 
They have been considered very fully elsewhere *® and only their 
relationship to and importance for the concept of separate legal 
entity need be noted here. 


44 Plitoroft's Case (1882) 21 Ch.D. AO A lipped yt cal 
45 Evershed L.J. in Short v. Ae ommisnonsrs [148] 1 K.B. 116 at p. 122. 
Of. se ee ee R.0. [1804] 1 Q.B. at pp. 528 and 580. 
46 [1987] 8 All B.R. 555 at pp. 564565 
44e4.6., apart from the derivative action: so 6.9. Gower, op: oit. pp. 581—588. 
4T 2 Ha. 461. 
656) 6 E. & B. 827. 
49 Bee, 6.g., Gower, op. cit. pp. 141-160 and pp. 5236-588; Powell, The Law 
of Ag , 2nd ed., 1061, pp. 106-09; K. W. Wedderburn, ‘' Shareholders’ 
— Directors’ Powers: a Judicial Innovation ?'’ (198 80 M.L.B. 77; 
aT ‘' Contracts with Companies '’ (1950) 75 L.Q.R. 460; (1960) 
73 LOR 
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The decisions in Foss v. Harbottle and Mosley v. Alston °° 
established that ** the proper plaintiff in an action in respect of a 
wrong alleged to be done to a company or association of persons is 
prima facie the company or association . . . itself.” °' The company 
and the company alone must act, and be acted against, to enter into 
and enforce its rights and obligations. The rule applies to actions 
by and against the company and visd-vis both outsiders and its 
own shareholders. It establishes another facet of the concept that 
a company has an independent and separate legal existence."? 

Secondly, outsiders or third parties dealing with a company deal, 
in law, with that entity and not in any sense with its members. The 
rule laid down in Royal British Bank v. Turquand “‘ mitigated * 
the difficulties which might confront outsiders in transacting busi- 
ness with a company by providing that they may assume in their 
favour that the internal affairs of the company are in order.™ Its 
effect is that the outsider contracts with one -independent legal 
person, the company, and not with a complex association com- 
prising numerous separate persons. Because of these rules third 
parties cannot deal with, or institute proceedings against, the 
members of the company, qua members, and usually have no need 
to do so, and members cannot act, as such, against third parties. 
The rights of both, in or against the company, are separate from 
and independent of each other and from the rights of the company 
itself. 


Tue CONCEPT oF SEPARATE LEGAL ENTITY 


The principal, effects of the formation of a company are twofold. 
First, its shareholders, and their transferees, become members of an 
association and are granted rights as such. Pre-eminent among 
these are, usually, powers of control in the-widest sense of an 
entitlement to participate, by voting, in the management of the 
company through the appomtment and removal of its directors, the 
distribution of profits and other decisions of the company in general 


meeting, and also by the power to enforce the company’s regula- 
tions.** Secondly, and consequently, the members relinquish all 


5¢ (1847) 1 Ph. 790. 

51 Hdwards v. Halliwell [1950] 2 All E.R. 1064 at p. 1066, per Jenkins L.J. 

53 As Pennington points out, op. oit. at p. 583, ‘‘ This is a consequence of the 
company's soparsto legai personality, beetuse when tho oom , as a 
corporate person, sustains a legal injury, it does not follow all its 
members individually suffer a legal inj ot ng gr they have 
no grounds for suing." See also K. W. Wedderburn, op. ot. [1957] O.L.J. 
194 at p. 196. 

53 The term used in the Jenkins Report, pare. 41. 

54 Another aspect of the rule ıs that the courts will not interfere with the 
interns] management of companies acting within their powers: see, 6.g., 
Burland v. Karls [1902] A.C. 88 at p. 98, per Lord Davey. 

55 See the recent discussion on Re Richmond Gate Co. Ltd. [1964] 
8 All E.R. 986 by K. W. Wedderburn at (1965) 28 M -R. 847, and D. 
Marshall Evans, Quantum Morwit and the Managing Director ' (1968) 29 


502 THE MODERN LAW REVIEW Vor. 81 


proprietary and other interests in the monetary or other considera- 
tion which they have given for their shares and which becomes 
wholly vested in the company. In effect, therefore, the members’ 
rights of ownership of their assets are completely reconstituted and 
the powers conferred by membership substituted for powers of direct 
control. ** 

This result is achieved by applying to the company three basic 
principles or groups of principles. First, the legal capacity of the 
company is restricted or limited in its extent, both by the objects 
of the company and, more basically, by the common law, to activi- 
ties which are both lawful and appropriate to the general scope of 
its purposes. Secondly, within the scope of its particular objects 
the company is accorded legal capacity for proprietary, contractual 
and other purposes which is of exactly the same nature as that 
possessed by natural persons of full capacity. This capacity is 
entirely separate from, and not derived from or related in any way 
to, the individuals who ultimately comprise the company’s member- 
ship. Thirdly, the company itself is accorded full and mdependent 
procedural capacity both vis-à-vis its members and outsiders. 

From the combination of these principles flow all the well-known 
practical aspects of separate legal entity. For example, due to its 
separate proprietary and other capacity the company may enjoy 
perpetual existence, its usefulness as an entity for accounting 
purposes is given a legal foundation, and the possibility is opened 
that its members may limit ther hability. 

Like the trust, the company enables the proprietary interests of 
natural persons to be associated and reconstituted in a manner 
which makes possible a real division of the ownership and control of 
property. Unlike the trust, however, the company may, to the 
extent it is empowered, itself possess full and independent capacity 
to exercise contractual, proprietary and other rights. Its combmed 
attributes make it the ultimately sophisticated legal entity, for 
within its appropriate sphere of activity it can itself undertake all 
that an individual person might undertake, and act in so doing in 
its own name and on its own behalf.*** 


Tre EXCEPTIONS TO THE PRINCIPLES OF SEPARATE LEGAL ENTITY 


It follows from what has been stated above that within the limits 
of their separate objects and the vires allowed at common law all 
companies possess identical legal capacity or legal capacity of the 
same nature. In each case this exists entirely separate from and 
otherwise totally unrelated to the status of the members, either 


56 Tt has been held in J.R.C. v. Olive Mill Lid. ] 2 AU BR. 180, by 
Buckley J., that this reconstitution is terminated moment that s ey 
goes into liquidation, for at this point of time it ceases to be the ben 
owner of its . See farther [1960] B.T.B. 70; [1968] B.T.E. 813; 
and [1087] B. 1. 

sea Cf. W. Wedderburn, '' Corporate Personality and Social Policy: The 
Problem of the Quasi-Corporation "’ (1965) 28 M.L.R. 62. 
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seyerally or collectively. Nevertheless, both the legislature and the 
courts have found it necessary, or desirable, to make certain excep- 
tions and to deal with some companies for certain purposes as if 
they were not entities separate from and independent of their 
members. These exceptions are of a varied nature but it would 
seem that an adequate attempt can be made to classify, and 
perhaps identify, them only if it is recognised that they are excep- 
tions to either of the two basic principles underlying the concept 
of separate legal entity. 

First, exceptions have been found to be necessary to the 
principles which delimit the scope of the company’s legal capacity. 
The consequences of the concept that a company as a legal person 
has no mind or body or other physical attributes are that it cannot 
be Hable for any tort which requires actual fault on the part of the 
tortfeasor or any crime which requires proof of mens rea, or any act 
requiring evidence of, for example, intent." While on the whole 
the strict application of this principle operates satisfactorily there 
are cases where acts take place which are clearly within the scope 
of the commercial or other proper activities of a company but the 
nature of the act, and the scale or effect of damage or other resulting 
consequences, are such that justice cannot be done unless the com- 
pany itself is held responsible. To achieve a measure of justice in 
these cases either the necessary elements of such acts or offences had 
to be modified when the defendant was a company, or alternatively 
the state of mind necessary to establish Kability had to be attri- 
buted to the company. This second alternative has been adopted 
even though, as is often the case, it has the result that the excep- 
tions so made abrogate at the same time both the doctrine of ultra 
vires and the common law limitations upon the extent of corporate 
powers.** 

Exceptions have been made under this heading, under which 
companies have been held Hable for tortious acts involving actual 
fault or privity,** for crimes requiring mens rea,” for fraud or 


5t The social and moral justification for the imputation of crime to corporations 
is open to debate: see Gerhard O. W. Mueller, ‘' Mens Rsa and the Cor- 
poration '’ (1987) 19 U.Pitt.L.Rev, 21; Glanville Williams, Criminal Law 
(The General Part), 2nd ed., 1961, pp. 882-885; P. O. Heerey, ‘ ‘ Corporate 
Orimmal Lisbilty—e Reappraisal "' (1962) 1 Tas.U.L.Rev. 677; H. Yarosky, 

‘“‘ Oriminal Liability of Corporations '’ (1964) 10 McGill LJ. 142. 

53 Of. Salmond on Jurisprudence, 12th ed., 1066, p. 815: “ How, then, can an 
illegal act be imputed to a corporation? If illegal, it cannot be within the 
limits of lawful authority; and if not within these limits, it cannot be the 
act of the corporation.’’ 

I° Lennards’ Carrying Oo. Lid. v. Asiatic Petrolewm Oo. Ltd. [1918] A.C. 708 
(compeny held liable for loss or damage caused by its ‘‘ actual fault or 
privity ''); The Lady Gwendolen [1965] 8 W.L.B. 91 (0.A.) (company held 
guilty of ‘‘ actual feuk "’). 

+° The leading cases are D.P.P. v. Kont & Sussex Contractors Lid. [1044] K.B. 
146; R. v. I.0.R. Haulage Ltd. [1044] K.B. 551; and Moore v. Bresler Lid. 
[1044] 2 All E.B. 815. 
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improper conduct,*’ and they have been held to be able to form and 
possess a required intent for civil purposes.’ These instances are 
nevertheless exceptional and the courts have indicated this clearly 
by leaving themselves a wide area of discretion in such cases, as the 
modern locus classicus in this area, the remarks of Denning L.J. in 
H. L. Bolton (Engineering) v. T. J. Graham & Sons Ltd., show **: 


**, . . the intention of the company can be derived from the 
intention of its officers and agents. Whether their intention is 
the company’s intention depends on the nature of the matter 
under consideration, the relative position of the officer or 
agent and the other relevant facts and circumstances of the 
case.”” 


Secondly, and much more importantly, it has been found neces- 
sary to disregard in some cases the separate proprietary, contractual 
and other rights and obligations of certam companies primarily to 
effect distinctions between companies with different types of mem- 
bership. In these cases the law ignores for particular purposes the 
reconstitution of the proprietary and other rights of shareholders in 
the company. Instead, for the purpose or purposes in question the 
members are, in effect, deemed to have some interest in the assets, 
rights or obligations of the company.“ There were two possible 
means of reaching this result. One was to treat the company as the 
agent or trustee of its members. Although directly contrary to 
common law principles, DevHn L.J. has observed that ** ‘* the legis- 
lature can, if it chooses, demand that the courts ignore all the 
conceptions and principles which are at the root of company law,” 


and to do so it may “‘ forge a sledgehammer capable of cracking 
open the corporate skull.” Parliament has apparently so far chosen 


this method in one instance only, to bring into charge to estate duty 
gifts made by a company of which the deceased at the time the gift 


*1 The term used by the Privy Council in Ptonesr Laundry v. Minister of 
National Revenus [1980] 4 H.R. 204 at p. 259. Fraud and conduct which 
is not strictly dishonest, bus nevertheless improper, or which is potentially 
possible as a means of aroi the effect of a | restriction, 6.9., as whore 
a shareholder might do or « pt to do an forbidden to his company, 
O TENA A TEE er ee en ae ta eee alomon Y 
Salomon d Co. Lid. (1807] A.O. W at pp. , per Lord Macnaghten; 
Pioneer L end Dry Oleaners Lid. v. Minister of National Revenus 

980] 4 All H.R. 254 at p. 250; Gilford Motor Co. v. Horne [1988] Ch 985; 

Bugle Press Lid. eo an Jones v. Lipman [1062] 1 W.L.R. 888; 
ae Transport . V. British Transport Commission [1962] 2 Q.B. 
178. 

62 H. L. Bolton (Hnginesring) Co. Ltd. v. T. J. Graham d Sons Ltd. [1987] 
1 Q.B. 150 (0.4.); Espresso Coffes Machine Oo. v. Guardian Assurance Co. 
] 2 AN B.R. 602, affd. [1059] 1 All B.R. 458; Betty's Oafds v. Phillips 
— [1957] 2 All E.R. 928 Cf. also Re Greater London Properties 
Ltd. [1059] 1 All H.R. 7328. 

63 [1987] 1 Q.B. 159 at p. 178 (0. A.). 

¢4 Exceptions onco created may affect not only the right and obligations of the 
company but also those of ary intadditien e be oe ia 
they may affect particular transactions to which the oompany or iis members 


may be paniy. 
«5 Bank voor Handel on Sohsopraart N.V. v. Slatford [1958] 1 Q.B. 248 at p. 978. 


e 
Serr. 1968 THE COMPANY AS A SEPARATE LEGAL ENTITY 505 


was made had control.** In this case the company is deemed to be 
the trustees of its assets for its members and for any other person to 
whom liability has been incurred otherwise than wholly and 
exclusively for the purposes of its business. This, the so-called 
“ statutory hypothesis,” was considered by the House of Lords in 
St. Aubyn v. Att._Gen. (No. 2),°’ where Lord Normand described 
it as a ** © fictional mutation,” Lord Simonds as ** “ a bewildering 
conception’? and Lord Radcliffe as" “a clumsy device”’; ceriti- 
cisms based primarily on the fact that the legal rights of share- 
holders are not analogous in any way to the interests of beneficiaries 
under a trust and as a result any realistic transmutation is impos- 
sible.”* 

While the legislature, in adopting this means of abrogating 
separate legal entity, is able to define the type of company to be 
affected, and to specify precisely the purpose for which such hypo- 
theses will be applied, the courts are unable to legislate m this 
way to define the scope of exceptions. Lord Parker in the Datmler 
Co. case ™ in 1916 foresaw the problems very clearly: 


“c Tt might possibly be contended that .. . 7> [an exception to 
separate | entity should be made when the shareholders 
in question] amounted to (say) one-half, three-fifths or five- 
eighths of the whole, but how if the one-half, three-fifths or five - 
eighths held only one-sixth, one-fifth or one-fourth of the 
shares? The Legislature might, but no Court could possibly 
lay down a hard and fast rule, and if no such rule were laid 
down, how could any one proposing to deal with the company 


¢¢ Finance Act 1040, s. 86, and epplied aleo in s. 44 (1B) (inserted by the 
Finance Act 1050, s. 46), and discussed by Wheatcroft, The Taxation of Gs 
and Settlements, 8rd ed., 1958, pp. 4/-48 and 141-147, and in 
detail in Dymond's Death Dutiss, 14th ed., 1965, Vol. 1, at pp. Q18 


eT [1952] A.O. 15. The “ statutory hypothesis '’ was considered but not applied 
In this case. 
68 Ibid, at p. 42. 
€» Ibid. at p. 24. He went on to consider the problem involved, at p. 80: “'It 
with any degree af woureoy the trusa which told. corerpen to set ont 
l egreo of accuracy the trusts which should correspond with the 
ihe aa aa GU hE rana aa l rard tw deanele for the legal 
eas Wh GHEE teed Cages a a a O 
cannot be transmuted into those of trustee and ooſtai que trust.” 
10 Ibid. at p. 51; and he elaborated further (tbid.): Ere ar stg EN 


y 
light on the extent ¢o which one is supposed to retain or to discard the 
eaa e PAE E hts of ordinary and other shareholders are 
wobject but which they may y control.’ 
aN relo nolanai of were for oertain 
Peet ASE a a a i a aa a present sjmiler prob- 


72 [1916] 2 A.C. 807 st pp. 846-847. 
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ascertain whether he was or was not proposing to deal 

with. . . [a company which was a separate entity for 

. the purpose in question or a company within an exception |.” 

A second method of abrogating the principle that. the pro- 
prietary and other rights of the company are entirely separate from 
and independent of those of its shareholders has been developed by 
the legislature and avoids problems such as those foreseen by Lord 
Parker. It is a means which has been used increasingly since 
1922," and escapes all of the objections to the use of trust and 
agency concepts in this context. Instead of resorting to distinctions 
based on alleged agency, or on legal and beneficial interests in 
property, it utilises an entirely different incident of ownership— 
powers of controk—as a means to separate companies into 
required categories. As types of control and the consequences of 
their existence can be precisely defined by the legislature when this 
method is used the law does not lose certainty. Rights or obligations 
can be created which apply with precision only to some companies 
and not to others. 

The nature of this method of abrogating this basic principle 
of separate legal entity may be illustrated from tax law where 
it has been most widely invoked. For the purposes of taxation, 
and as a consequence of its separate legal existence,’* *‘ The tax- 
payer,” in Lord Thankerton’s words, ‘‘is the company, and not its 
shareholders.’’ But certam companies may be dealt with for tax pur- 
poses as if their members owned or had an interest in their profits or 
other assets as is illustrated, for example, by Ungoed-Thomas J.’s 
recent description of the legislation relating to surtax directions 7: 
** the general design of the relevant sections [is] to treat the income 
of the company as the income of its members.’’ 

Among the main exceptions in this category are the grouping 
of holding and subsidiary companies" by the legislature,” 
and to a much lesser extent by the courts,” and the separate 


T4 The substituted wording replaces ‘‘the enemy.” 


15 The " five " test introduced by s. ZL of the Finance Act 1998 
pears to be the first use of thjs method. 
78 Laundry and Dry Oleaners Lid. v. Mindster of National Revenue 


1080] 4 All H.R. 254, at p. 259. 

TT I.R.0. v. OCoathew Inocstments Lid. [1965] 1 W. L. R. 588 at p. 500, and 
expressly approved by Willmer L.J. on appeal: ibid. at p. 50d. 

TS Defined by s. 154. See also Jenkins Report, paras. 148-166. 

T® Among the special obligations which are imposed upon subsidi — 
due to the nature of ir membership are requirements of ss. 27, 158, 
161, 166 and The Companies Act 1967, as. 5, 6, 14, 16-90. 

#0 The three leading cases under this head, decided by the House of Lords, 
are H. Ho (Wakefeld) Lid. v. Caddies [1055] 1 W.L.B. 858, where 
H was held that « holding company and its subsidiaries were to be treated as 
one for the of construction of a director's service agreement; Regal 
(Hastings) Ltd. v. Guliver [1949] 1 All B.R. 878 (a case of do facto control 
of the ‘‘submdiary'’ only), where the fiduci duties of directors of a 
holding company were hel to extend to their dealing with subsidiaries; and 
Scottish Co-operaiina Wholesale Society Lid. v. Meyer |959] A.O. 8%, 
in which there was held to be an obligation upon æ hol compeny to 
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treatment of companies controlled by a relatively small number of 
members or participators or under a common control for the 
purposes of income tax,"* surtax,™ capital gains tax *°' and corpora- 
tion tax," betterment levy,** and for exchange control * and 
enemy control legislation. *T Where the relevant legislative provisions 
apply, the company is no longer regarded as a legal entity entirely 
separate and ‘distinct from its shareholders. Instead for certain 
stipulated purposes the nature of its membership is taken into 
account and the company’s rights and obligations altered in 
consequence."® 


‘deal fairly with its subsi — Transport — v. 
British Transport Commission 178. Bee also —— Corn 
Trade Association v. Hurst [ iB. 800; Re Bulmor [1986] 8 All 
E.R. 611; Bird d Oo. Lid. v. “Oook & Son Ltd., 156 L.T. 415; The 


Roberta, 88 Li.L.B. 189; Connors Bros. Ltd. v. Connors [1040] 4 All H.R. 
170; all of which are discussed by O. Kahn-Freund, “ Some Reflections on 
Company Law Reform " (1044) 7 M.L.B. H at p. 55. 

$1 Special provisions apply to a com e cas te Win any once) 

or compan pay o anoa e w Hh 
which it controls i These provisions include the substitution of market 
value for actual value for income tax : LTA. 1089, s. 460; the 
substitution of market value for j calculations the Oapitel 

Allowances Act 1988, s. 78 and 7th Sched; and profits made by 
companies as e romali of transactions with sasooiated dealing companies are 
Britsk Tax Hnoyclo- 


, VoL 1, Chap. 12, especially pares. 1-1205 to 1-1911 inclusive. 
82 income derived a a a CE Agee 


a a pega ” among its “p a (Both defined FA. 
198b, Bohed. 18): F.A. . 70. 

iSite. jlo web lo ex Senditurs Ge. aharee int. @'clouacorepal is written down if the 
— transfers sasots at an undervalue; PA. Sched, 7, para. 18. 


8 provisions also apply to com which are '* connected 
Tetned bid. pare. AY, 0.9g., On the — aaa aie and to 
transfers of assets wil groups: F.A. 1985, Sched. 

s“ For close companies income tax (and eurtax) may bo, boa on the amount 
by which distributions fall below the regui 1065, ss. 77-78; 


restrictions are applied to the amount of directors’ en ae 
deductible for corporation tax: ibid. s. 74; loans to participants and their 
————— ibid. s. 75; income tax is chargeable 
on payments to and their associates for restrictive covenants: 

ibid, s. 76; and meaning of '' distribution '' is extended: ibid. Sched. Li 


9. 
85 Dispositions between memberi ol B grp o ee and between ‘‘ con- 
persons,’’ as defined by the Commission Act 1967, Sched. 18, 
— 5, may be disregarded for the purposes of Hability to betterment levy: 
5. "78 and Sched. 18. 

36 Treasury control is a to a wide range of transactions which may be 
entared into between lish residents and “foreign companies ” (as defined in 
the Exchange Control Act 1947, Sched. 2) which are controlled by persons resi- 
dent in the United Kingdom: ibid. s. 80. 

¢7 In particular, Seng enemy P An enemy is defined to 
* a hee eo, ga a who is an enemy with the 

Ne also Daimler Oo. Taa. ontinental 
— ond Rubber Co. (G.B.) * [1916] 2 A.O. 807; Kuonigh y. Donnerte- 
marok [1955] 1 Q.B. 515. 


es Not all definitions of com — to abrogate the concept of 
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Thirdly, exceptions have been made to the procedural rules 
discussed above. Again, these are very adequately dealt with else- 
where. *’ 


Law, THEORY AND TERMINOLOGY 


THe nature of the company as a separate legal entity, or legal 
person, has inspired a considerable volume of theoretical writing °° 
but the various theories advanced, ostensibly to provide a basis 
for an understanding of the legal nature of the company, have never 
been adopted by the courts. It seems clear from the above discussion 
that the reason for this is that no hypothetical or metaphysical 
explanations are required because the company’s existence is 
founded on legal principles which are as well established and as 
orthodox—if perhaps, taken together, more advanced—as those 
underlying the trust, partnership and other legal entities. Some of 
the descriptive or theoretical terms used with reference to companies 
tend, however, to be misleadmg. For example, it is inaccurate to 
describe companies as “ fictitious ” or * artificial ’’ creations, for 
both their rights and powers upon incorporation and their existence 
as associations are as real and substantial as those of any natural 
person, or other corporate body.*™* It is misleading also to refer to 
corporate ‘* personahty.” ‘“ Personality ” is commonly used to refer 

to the essentially human attributes of natural persons 
which, as has been seen, are the characteristics essentially lacking 
in companies and it is at least preferable, therefore, to refer to 
companies as, instead, “‘ entities’? or ‘‘ legal persons.” °”! 
Phraseology such as ‘* lifting the veil ”?” or “* piercing the veil,” as 
noted above, has been widely employed in the U.S.A., and some- 
times by Enghsh writers, to describe exceptions to this concept. 
The principles which have been suggested in the preceding discussion 


A P eres eee eee of contro] is upon the share- 


themselves, 06.7., appHcation of the stetnto 
a) affects goan the valustion of the d 
—— shares. rly relief from capital gains tax is 


vided for 
com- 
pan F.A. 1965, s. 84. Tho tat ol akal kean ai aid eA Ta 
e E ee g Unit Construction Co. V. Bullook 
[1960] A.C. 851. Definitions of the membership or control of a company as & 
Re rh —— 
companies, 6.g., the private company: s. 28 (1). 

89 Bee note 49, sapra. 
20 Bee, e.g., the works ated in note 26, su supra, and the discussion by F. Hallis, 
orsonality, 1990; M. Wolff, ‘'On the Nature of Legal Persons " 
—— 404 ; A. Nekam, The Personality Conception of the Legal 


, 1088; 1 lay D7 an lth ed., A tite . 10; B. Pound, 
ine 25 ; Theory ın Juris- 


dence " (1984) 70 L.Q-B yp. Pg ef aa Kelsen, General 
Theory of Law and State, 7 ‘Part — . 8; L. 0. Webb (Œd.), Legal 
Per and Polittoal Pluralism 


sonality 
ees Of. Winfeld on Tort, 8th ed., pp. 798-781. 
®1 Gimilarly it seams preferabl e to refer to the company in the singular rather 
than, as is often the case, in the plural, for it is both e single sssociation and 
a single entity at law. 
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as constituting the essential elements of separate legal entity provide 
a means of identifying and categorising these exceptions, and of 
formulating rules applicable to each category. It seems preferable, 
therefore, to describe the exceptions by reference to the principles 
rather than in generalised and imprecise terms. 


Toe COMPANY AND THE FUTURE 


There is no difference between the rights and powers which a com- 
pany may lawfully acquire and exercise within its objects and the 
same rights and powers when possessed by any natural person— 
the former are as real and “ non-artificial ’? as the latter. The 
company does differ from natural persons, however, in two major 
respects. First, the extent or range of the capacity with which it 
may be endowed is very much mote restricted than that of an 
individual. Secondly, its ultimate motivation is not that of one 
person but of an association of persons, who usually act by majority 
rule, and who customarily delegate the exercise of their powers 
of control over many of the company’s affairs to others. 

Essentially, therefore, the company is simply a means by which 
the property and associated rights of numerous individuals may be 
amalgamated and reconstituted for their more efficient and effective 
utihsation. It is a means provided by the law to this end. It 
follows that the value of property transferred to and subsequently 
acquired by it is neither increased nor decreased by the act of in- 
corporation. Nor, further, is the company capable by any means 
whatsoever of itself enjoying m any physical or real sense the 
benetits or advantages of ownership.”* 

Unfortunately a considerable degree of misunderstanding has 
become evident in recent times as to the nature of a company as a 
separate legal entity. Undoubtedly, as has been seen, for the 
business, commercial or other purposes for which it exists it is an 
independent and separate legal entity in every respect. But this has, 
or should have, no bearing whatsoever on the duties of companies 
compared with the duties of other persons, or on the obligations of 
company shareholders, as those who are ultimately entitled to the 
equity value of its undertaking. Nevertheless, there has been a 
tendency to deal with the company more and more as an end 
rather than as a means; or as being itself a participant in business 
instead of a mere business medium. 

These misconceptions are apparent in a number of instances. 
For example, companies cannot themselves commit fraud, although 
they may be misused by individuals for fraudulent purposes, as, of 
course, may other legal entities. Therefore, new powers required 
to deal with increasing financial dishonesty might well have taken 


93 Although, as has been seen, it may own tangible and intangible property, 
the entire value is always ultimately attributeble to or apportionable among 
ita members, creditors and others with clajms upon it. 
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the form of. measures of general application. Instead, in the Com- 
panies Act 1967, provisions were enacted to deal only with fraud 
effected through the medium of companies.®? One effect of this 
illogical limitation may be to ensure that trusts, partnerships 
and other media are increasingly used for such activities mstead 
of companies, thereby avoiding the new powers and making them 
to this extent ineffective. 

Secondly, there has been in recent years considerable discussion 
to the effect that the existing duties of companies, owed primarily 
but not exclusively to their shareholders and potential investors, 
ought to be extended, and new duties formulated, to their em- 
ployees, the consumers of their products and services, and to the 
community at large.** But the duties of the company as an employer, 
as a producer of goods and services, and as an association of.persons, 
are, and should be, no greater and no less than those of any other 
employer, producer or association. If, for example, employees or 
consumers ought to receive more or different information than is 
now made available to them, such requirements ought, again, to 
apply generally. | 

Thirdly, and of the most immediate importance, is the question 
of liability to tax. With regard to the incidence of taxation, as 
with its functions as a separate legal entity, the company is merely 
a commercial medium. Where companies are assessed in their own 
right to tax, therefore, the effect is simply to alter the burden of 
tax as between those interested in ther profits, i.e., the share- 
holders, and those interested in their prices, i.e., the consumers of 
their products and services, for companies are not and can never 
be the final users of consumer goods and services. The advent of 
progressive rates of taxation had unintended consequences whereby 
companies could be used to minimise the tax liabilities of higher- 
rate individual taxpayers. In principle this was an unjustifiable 
anomaly but equally it is unjustifiable, and irrational, to subject 
income derived through companies to liability to tax in excess of 
that which would apply if any other form of ownership of the 
income-producing assets were adopted.”* 

The company, therefore, is neither a super nor a supta-person 
and should not be dealt with as if it were. The principal dangers 
of such misconceptions of its nature as a separate legal entity are 
that it may be over-regulated in terms of the extent of legal 
control to which it is made subject, and that it may be discriminated 


or — Act 1067, ss. 100-118 and amendment of existing powers, ibid. as. 


94 Tt is possible thas a further general review of company law may be instituted 
to consider this topic; see H.0.Deb., Vol. TAL, o0]. B86. 
+s Corporation tax is open to criticlam on this ground because it has the effect of 
ing tex on income derived through companies sb a rate different from that 
ed on income from other sources, especially through the double charge on 
j uted company income, the different —— realised 
by compeni , and the farther charge on capital gains 
when soll their shares. 
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against in comparison with other legal entities. These dangers are 
already evident and unless checked must inevitably lead to a 
dechne in the value and usefulness of the company. 

At the present time alleged defects of Engtish law receive a 
great deal more attention than its merits. It is therefore easy to 
overlook real achievements, among which one of the foremost is 
the concept of the company as a separate legal entity. This pro- 
vides the community with an exceptionally valuable form of 
association and ownership. It offers a medium in which expertise 
in management and the use of assets can be combined with indivi- 
dual ownership and control. For the investor, the ordinary share, 
which results from the reconstitution or reformulation of property 
rights in the company, is clearly one of the most convenient and 
flexible forms of property ever devised. The existing and potential 
benefits to individual investors, company management and the 
community as a whole through the use of this means of facilitating 
business and commercial transactions can hardly be over- 
estimated." The evolution of the company as a separate legal 
entity is one of the law’s greatest contributions to business and 
commerce. 

B. C. Hunt has written of °’ * that brilliant intellectual achieve- 
ment of the Roman lawyers, the juristic person, a subject of rights 
and liabilities as is a natural person.” Although so anticipated, to 
some extent, the achievement is no less remarkable in English law 
where a corporate legal entity has been evolved which has shown 
itself to be fully adequate to meet the vastly greater and more com- 
plex needs of modern times and, so far, capable of adaptation and 
development to maintain its usefulness. 1t will be an mealculable 
loss if, through misunderstandings and misconceptions, the clock 
is turned back and commerce is driven into the use of other, less 
sophisticated and less advantageous business media. 


Murray A. Prceerma.* 


se Tt has been estimated, for example, that ately 40 per cent. of the 
value of all physical asscts in the United a4 the end of 1961 was 
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and my colleagues Mr. Andrew Park and K. W. Wedderburn have 
read the article in draft form and made a number of valuable comments, for 
which, again, I am indebted. Responsibility for the views expressed and for 
errors is entirely my own, 


LOCUS STANDI IN ACTIONS FOR A 
DECLARATION 


By Order 15, r. 16, of the Rules of the Supreme Court 1965, a single 
judge of any Division of the High Court is empowered to ‘‘ Make 
binding declarations of right whether or not any consequential 
relief is or could be claimed.” 

As has been made clear by several writers,’ the declaration is a 
remedy which has in administrative law for some time been enjoying 
an increasing popularity. On the other hand, it is a discretionary 
remedy which cannot be demanded as of right and it will, indeed, 
be refused if the court considers that some other remedy (in particu- 
lar, certiorari) is more appropriate.* As Dr. Yardley has shown m 
relation to proceedings for certiorari, prohibition and mandamus,’ 
the court’s discretion in granting one of these remedies may be 
exercised in such a manner as to regulate the nature of the interest 
that must be possessed by the plaintiff in order to justify pro- 
ceedings being taken by him; if the court considers an adequate 
mterest to be lacking, its discretion will be exercised so as to 
refuse the plaintiff a remedy although it might grant the same 
remedy on the same facts to a different plaintiff who i is able to show 
an adequate interest.‘ 

Like most other systems of law, English law does not favour 
the granting of an actio popularis, and therefore, as in the case of 
other remedies, a declaration will be refused unless the plaintiff 
can show he has a sufficient interest. The problem may resolve 
itself, however, in practice into how close, how serious or how 
personal must be this interest. This question is not made any easier 
of solution by the existence of the competing remedy of the relator 
action, where the Attorney-General at the relation of some person 
oi < interested ’? asks for an injunction or possibly only a declaration 

‘in the public interest.” Here it is a matter for the Attorney’s own 
discretion as to whether he will lend his name to the proceedings, 


1 See Lord Denning in his Hamlyn Lectures, Freedom under the Law (1949) at 
p. 126, and articles by G. J. Borrie at 18 M.L.B. 188 and by I. Zamir wf 
[1958] P.L. 841, and also the latter author's book The Declaratory Judgment 
(1962). 

2 Bee Punton v. Ministry of Pensions and National Insurance (No. 2) [1064] 1 
All E.R. 448. 

3 Two articles by this writer, at (1985) 71 L.Q.B. 888 and (1957) 78 L.Q.B. 584. 

4 Or locus stands; in America the same ides is Known as standing,” and in 
French droit administratif os “ iniórát pour agir," or ‘‘ smtérét,"’ simpliciter; 
in Belgian dro administratif, it is said that ‘' l'intdrét droit dire personnel " 
(Most, Précis do Droit Admenistratif Belgo, s. 528). 
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and this discretion will not be controlled by the court: as was 
said by Farwell L.J.,’ 

“ Tt is for the Attorney-General to determine whether he should 

commence litigation, but it is for the court to determine what 

the result of that litigation shall be. . . . That is to say, the 

court cannot say ‘ you ought never to have instituted these 

: it must listen to his application, and then ad- 

Judicate whether there should be an injunction granted or not.’’ 


Care should be taken therefore to exclude relator actions from 
consideration of the extent of the plaintiff’s interest in cases where 
he is asking for a declaration without the assistance of the Attorney- 
General. 

A further complicating factor is the existence of the alternative 
remedy of an injunction; in many of the leading cases concerning 
declarations an injunction is asked for in addition to a declaration. 
This complication does not, however, seem to be of the first im- 
portance, as the courts appear to take precisely the same attitude 
to the question of the locus standi of the plaintiff when an injunction 
is asked for as they do when the remedy sought is a declaration. 
Indeed, the locus classicus of comments on the standing of the 
plaintiff in an action challenging an act of a statutory body on 
the ground of ultra vires is an injunction case. In Ware v. Regents 
Canal Co.* Lord Chelmsford L.C. said (at p. 228): 


“ Where there has been an excess of the powers given by an 
Act of Parliament but no injury has been occasioned to an 
individual, or is imminent and of irreparable consequences, Í 
A — that no one but the Attorney-General on behalf of 
ublic has a mght to apply to this court to check the 
exorbitance of the party in the exercise of the powers confided 
to him by the legislature. If an individual has sustained no 
damage, and there is no reason to apprehend that he will sustam 
, notwithstanding his being nearer to the possible cause 
of injury than the rest of the public, he has no peculiar 
position or claim to entitle him to become a redresser of a 
public grievance or to complam of the disregard of the pro- 
visions of an Act of Parliament.” 


The action for a declaration asks for a “‘ declaration of right ”’; 
therefore one would expect the court to require the plamtiff to be a 
party to the “ right,” or for his legal “ rights ”’ to be affected 
or to be in jeopardy as a consequence of the administrative or other 
decision which it is sought to attack m the action. Thus, in a 
straightforward case arising out of contract" the plaintiff in such 
an action will normally be a party to the contract or a third party 
claiming to be entitled to enforce the contract, or possibly to be 


5 In Att. Gen. v. Birmingham, Tame ond Rea District e Board [1910] 
1 Oh. 48 at . 61; cited in Att.-Gen, v. Harris [1960] 8 Al B.B. 2907 a4 p. 211, 
both of which were ion cases. 

e (1858) 8 De G. & J. 
T As in Foley v. Classique Coaches Ltd. [1984] 9 KB. 1. 
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exempt from its provisions.* Declarations are not popular remedies 
in the law of tort, for obvious reasons, but the plaintiff may seek 
a declaration only, in a case where some question of title is in issue °; 
here again the plaintiff clearly has property “ rights ” to justify 
his action. In property law and the law of trusts, the declaration is 
a much more popular remedy, but even here the jurisdiction is 
confined to declaring the rights and duties of the plaintiff and the 
defendant inter s¢e.'* There must always be a real issue in dispute,?* 
that issue must be “‘ justiciable,” © and there must always be a 
defendant ‘‘ presently existing who has a true interest to oppose 
the declaration sought ” ™; or, in other words, there must be 
“ a proper contradictor.” 1 

Sometimes it is said that the plaintiff’s “ private rights ” must 
be affected, as in a case where a declaration was refused for want 
of locus standi, because (said Lord Westbury, L.C.) 15 “ I cannot 
see any private right which this incorporated Stockport company 
has in the matter. I do not see how the overleaping of their limits 
by the Manchester Corporation [this was a case where the plaintiff 
alleged that the corporation were acting ultra vires] inflicts any 
amount of private injury upon the plaintiffs so as to entitle them 
to seek redress in a court of justice.” In L.P.T.B. v. Moscrop,* an 
employee of the L.P.T.B., who was a member of the Y trade union, 
was not allowed to bring an action for a declaration to the effect 
that a condition in his terms of employment that he might be 
represented in cases of discipline by an official of the X trade union 
was unlawful because he was not also allowed to be represented by 
an official of his own trade union. Certainly the case turned on a 
construction of the Trade Disputes and Trade Unions Act 1927, 
but it is clear that their Lordships in the House of Lords were of 
the opinion that the plaintiff had insufficient interest to support his 
action : 


t Asin L. P. T. B. v. Mosorop [1049] 1 Alb E.R. 97; and see below. 
* See, for example, the unusual case of Loudon v. Ryder (No. % [1956] Ch. 428. 
10 A declaration ‘‘ of right” cannot be binding on ths publio at unless the 
Attorney-General is joined as plaintiff (see, for example, Taf Vals Ry. v. 
P i U.D.O. (1908) 69 T . 861, where @ declaration to the effect that 
the defendant had mghis to lay pipes in a certain way because it waa a public 
ears econ gee 
binding on other persons (the declaration in Dyson v. Att.-Gon. [1911] 1 E.B. 
410, to the effect that a resolation cf 4he House of Commons was insufficient 
jurtifiostion for the levying of income ‘ax on the plamtift, would not have 
prevented subsequent potential plaintiffs in the same sH#uation from bringing 
similar actions) 


11 The court will not answer eT questions: Re Barnato, Joel v. —— 
%40] 1 All E.R. 518; Re don Development Plans 1954 and 1959 [1987] 
AH B.R. 580. l 
13 Cor v. Green [1966] 1 All E.R. 288. 
13 Per Lord Dunedin (applying Scots lew) in Russian Commercial and Industrial 
Bank v. British Bank for Foreign Trade 11921] 9 A.O. 488 at p. 448. 
14 Ibid. 
15 In Stockport District Waterworks Co. v. Manchester Corporation (1865) 7 L.T. 
545 at p. 548. 
16 [1949] 1 All E.R. 97. 
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“ what special interest has the plaintiff to enable him to bring 
this action? We are not here concerned with an but his 
civil right, if any, under the section. I think it is p that 


there has been no interference with any private t of his, 
nor has he suffered special damage to from the 
alleged breach of the general prohibition. . . .?? 1 


Cases where a declaration is sought a on behalf of— 
some local government or other public agency are regulated, it 
would seem, by the same principles as those applicable to a private 
law situation ; it is still true that, even if we now have the begmnings 
of a “ system ” of administrative law,'* our public law is part 
of the general fabric of the ordinary law and is not a separate body 
of “ jurisprudence,’”’ as in France. In some cases in the public law 
sector, the locus stand: of the plaintiff seems to approximate to 
that expression of no very precise meaning beloved of the drafts- 
man when granting a statutory right of appeal, namely, a ** person 
aggrieved.” In the Privy Council case of Ait.-Gen. of Gambia v. 
N’Jie,® Lord Denning said *: “ The words ‘ person aggrieved °’ are 
of wide import and should not be subjected to a restrictive inter- 
pretation. They do not include, of course, a mere busybody who is 
interfering in things which do not concern him; but they do incinde 
a person who has a genuine grievance because an order has been 
made which prejudicially affects his interests.” Although, as we 
have seen, the words ‘' person aggrieved ’? do not appear in the 
rule giving the High Court jurisdiction to grant a declaration, that 
jurisdiction is something very like the explanation given to those 
words by Lord Denning, and the courts will expect of the plaintif 
who comes to ask for a declaration much the same 

interest. Thus, the landowner who wanted to know whether the 
operations he was carrying out on his land amounted to development 
for which planning permission would be required was allowed to 
ask for a declaration, even where some alternative means of ob- 
taining an answer to the same question was provided by the 
statute,*? and so was a former police officer who had resigned but 
was then dismissed in accordance with a procedure which he alleged 
(and was able to establish) did not observe the principles of natural 
justice.** 

On the other hand, it was doubted whether a would-be plain- 
tiff who was seeking to impeach the validity of a planning per- 
mission in respect of a particular parcel of land had a sufficient 
interest in the subject-matter when it transpired that he lived some 
ten miles away and had no greater or closer interest in the problem 
than the fact that he was a user of the highway which passed the 


17 Ibid. at p. 104, per Viscount Maugham. 
18 See per Beid im Ridge v. win [1968] 9 All E.R. 66 at p. 76. 
hep 


Su. 
; Granite Co. Ltd. v. Minister of Housing end Looal Government [1959] 8 
1 
33 Cooper v. Wilson [1987] 2 All E.R. 728. 
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site.” Again, in Gregory v. London Borough of Camden,** the 
plamtif landowner was held to have insufficient status to seek a 
declaration to the effect that a planning permission authorising 
development on land at the back of his garden was ultra vires the 
local planning authority. In this case Paull J. differed from the 
earlier case of R. v. Hendon R.D.C., ew p. Chorley,?" where 
the facts (so far as this issue is concerned) were very similar, but in 
the Hendon case the remedy sought was a certiorari, and the basis 
on which the court was asked to intervene was very different. So far 
as Gregory is inconsistent with Hendon, it is submitted that Gregory 
is more consonant with principle and is likely to be followed.” Ina 
recent case from Ceylon,**® the Privy Council held that the plaintiff, 
who had been a mayor of a town whose charter of incorporation 
had been wrongly (as it was held) revoked, had insufficient mterest 
to obtain a declaration to that effect, although it was an incidental 
consequence of the revocation that he had lost his status as mayor: 
“ The appellant was no doubt mayor at the time of its dissolution, 
but that does not give him the right to complain independently 
of the council. He must show that he is representing the council 
or suing on its behalf or that by reason of certain circumstances... 
the council cannot be the plaintiff.”’ *° 

Where the plamtiff is one of a large number of persons affected 
by the decisions, this will not affect his status; thus, a taxpayer 
required to pay a specific tax will be able to sue as he, in common 
with millions of others, will be affected and has an “ interest.” 31 
Also, a ratepayer, because of his Hability to pay rates, is apparently 
entitled to impeach the vahdity of a decision of the local authority 
that will have an effect (however slight) on the rates he will have 
to pay. This seems to follow from Prescott v. Birmingham Cor- 
poration,’ where a ratepayer successfully obtained a declaration 
to the effect that the local authority were acting ulira vires m 
seeking to allow old age pensioners to travel free on public transport 
in the city. The effect of this decision on the amount of the rates 
which Mr. Prescott would have had to pay was obviously very small, 


25 R. v. Bradford-on-Acon R.D.O. [1964] 2 All B.E. 408, per Widgery J. at 
. 406 ( certiorari case). 

26 ] 2 All R.R. 198. i 

aT ] 2 K.B. 606. 

238 The decision in Gregory is perhaps weakened on the locus standi point, because 
it seems clear that the plaintiff could not have succeeded on the mbstance of 
his case: seo, for example, Simpson v. Corporation of Hdinburgh, 1961 8.L.T. 
17. 

3° Durayoppah v. Fernando [1067] 2 All E.R. 152. The flaw in the Minister's 
decision dissolving the corporation in this case was e failure to observe the 

j J bar cal riom, and therefore, as their 
ips held, the decision was not a nullity but only voideble, As in 
Ridge v. OE a voidable decision oan be impeached only by the 


paa ee ; but apparently (al the decision did not establish 
point) a ‘* quality " of interest would have been sufficient to enable 
a plaintiff to impeach a decision which was a nullity ab initio. 
30 Per Lord Upjohn at E 180. 
1911 


31 Dyson v. Ati.-Gen. ] 1 E.B. 410. 
33 — 8 All H.R. 698. 
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but the question of his locus standt to bring the action does not 
seem to have been raised, nor is it referred to in the judgments at first. 
instance or in the Court of Appeal, nor in the report of the argu- 
ments of learned counsel. Many of the earher cases on vtres affecting 
local authorities have been relator actions with the Attorney- 
General as plaintiff ® (see above), and the “‘ declaration ” locus 
standi of the ratepayer-plaintiff could not then have been in issue. 
In New Zealand, however,** a declaration was refused to a rate- 
payer who claimed that his local authority were acting ultra vires 
in adding sodium fluoride to the public water supply for the purpose 
of reducing the incidence of dental caries among local residents; it 
was held that the plaintiff had not sustamed any mterference with 
any private right of his, and that therefore he could not sue 
except in a relator action with the assistance of the Attorney- 
General.** 

Of course a ratepayer has locus standi to question the amount of 
rates for which he personally may be liable,** but (m spite of 
Prescott v. Birmingham Corporation) it is unlikely that the English 
courts would ever accept as sufficient some interests that have been 
accepted by courts in other jurisdictions in similar circumstances. 
Thus, in France, a firm of travel agents were allowed to challenge 
a local by-law subjecting excursion charabancs to the same re- 
strictions as taxicabs,’ and a ‘* users’ association ”? was permitted 
to question the validity of an order withdrawing a tramway service 
from a particular district of Bordeaux.** In the United States the 
power of the federal courts to grant a declaration stems from 
the jurisdiction given to the courts in any “‘ case or contro- 
versy ’? by Article 8 of the Constitution, and in administra- 
tive cases the standing of the plaintiff depends on section 10 (a) 
of the Administrative Procedure Act 1946; ‘‘ any person suffering 
legal wrong . . . shall be entitled to judicial review thereof.” ©“ 


33 Att.-Gen. v. Fulham C jon [1921] 1 Oh. 440; Att.-Gen. v. Smethwick 
Corporation [1082] 1 Ch. 502; Att.-Gen. v. _reaford U.D.O. [1902] 9 AU E.B. 


decision of « auditor under s, 120 of the Act 1988, 
or by pee ee ee ee 
187 y of the same Act (see, 6.9., Grainger v. Liverpool Corporation [1954] 
1 All B.R. 888). 

34 Collins v. Lower Hutt City Corporation [1961] N.Z.L.B. 250. 


37 Cook et Fils, O.B., May 5, 1899; see Brown and Garner, French Administra- 
tios Law (1967) at D. 


38 — des Propristatres du Quartser Oroiz-de-Saguey-Tivok, 0.E., December 


tı In American state administrative law, is is provided in the Revised Model 
Biate Act, s. 15, that ‘ “a person who is aggrioved by a final decision in æ con- 
tested oase is entitled to judicial review,” and s. 2 of the Uniform Declaratory 
—— Act (which does not specifically refer to administrative rules, but 
so applied in some jurisdictions) provides that '' any person interested 


E 
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It is a matter for argument as to whether in the federal jaris- 
diction an adverse effect in fact is enough to give standing, or 
whether there must be a deprivation of a legal right **; a possible 
economic injury as a consequence of competition from a broad- 
casting station is apparently sufficient to give a rival radio station 
standing to question a decision of the Federal Communications 
Commission to grant a licence to the first-named station.“ It seems, 
on the other hand, to be established that a plaintiff will not normally 
be allowed to institute legal proceedings in order to protect the 
rights of another.“ In a more recent case, however, a circuit court 
of appeals held that representatives of the listening public had 
sufficient standing to intervene as parties in a proceeding held by 
the Federal Communications Commission, and to contest the re- 
newal of a licence to operate a television station.“ This may be 
contrasted with the Canadian case of Cowan v. Canadian Broad- 
casting Corporation,** in which the plaintiff, a Toronto resident, 
claimed a declaration to the effect that the C.B.C. were acting ultra 
vires in transmitting French language programmes only, to the 
exclusion of programmes in the English language (which had 
previously been transmitted), from their broadcasting station in 
Toronto. In this case the Ontario Court of Appeal, relying 
principally on Ware v. Regents Canal Co.“ held that the plaintiff 
had insufficient locus standi; ‘ a plaintiff, in attempting to restrain, 
control or confine within proper limits the act of a public or quasi- 
public [sic !] body which affects the pubic generally, is an outsider 
unless he has sustained special damage or ‘ can show that he has 
some special interest, private interest, or sufficient interest.’ ’’ +* 
The Canadian approach, rather than that of the American 
federal courts, is the one most likely to be acceptable to English 
courts; thus, in Thorne v. B.B.C.** the statement of claim was 
' struck out as disclosing no cause of action, where a plaintiff sought 


under ẹ deed, will, written contract or other writings constituting a contract, 
or whose rights, status or other al relations ore sleni ee oe muni- 
cipal ordinance, contract or have determined any question of 
construction or vwahdity arising under the Instrument, statute, ordinance, 
contract or franchise and obtain a declaration o ee ' status or other lagal 
relations thereunder ’’ (italics are the present au seo State Administra- 
tive Law by Frank E. Cooper, 1085, p. 246. 

43 See K. O. Davies, Admanistratsve ne Treatise 5 29.01. 

F.0.0. v. Sanders Bros. Radio Station, 800 U.B. 470 (1040). 

tt Tuleston v. Ullman, 818 U.B. 44 (1948), where a physician was held to have 
insufficient standing to challenge the validity of @ state prohibition on the 


* 
a 


a of advice about the use of contraceptives, although he alleged the 
prohi ition would affect adversaly the health of some of his This 
case differed from the earlier decision in Pierce v. Sooist Eile , 268 U.B. 


510 (1 but is now more erally acospted in the f Spline. 
ts Tho appellants argo a thee Ths y pe e e e Ga teed. because (it 
was alleged) the station vided a disproportionate amount of commercials 
and entertainment, and did not give a fair tation of controversial issues, 
ictdarly on racial matters: seo Office of Communication of United Church 
of Christ v. F.0.0., 889 F. 9d 904 (1066), noted in Annwal Survey of American 
, 1966, Part I, at p. 2. 46 (1 56 D.U.R. (2d) 578. 
47 Supra. 18 Per Schroeder J.A., at p. 560. 
4° [1967] 1 W.L.R. 1104; [1967] 23 All E.R. 1995, O.A. 
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an injunction against the B.B.C., alleging that they had broadcast 
racial abuse, although he could not show that he personally had 
suffered any injury. 

Zamir °° makes the pertinent observation that ‘f no formula 
generally applicable has been provided by legislation,” as a means 
of determining the requirements that must be met to give a person 
a standing in a declaratory action; and ‘“‘ the judges have been 
careful not to tie their hands by an exhaustive definition of locus 
standi.” With that few would disagree. 


CONCLUSION 


To what extent can we venture to state prmciples which may be of 
assistance in deciding whether a prospective plaintiff has sufficient 
locus standi in this context? 

(1) In the first place, it seems clear that the “‘ interest ” for a 
declaration must be at least as ‘f real ” as it is for certiorari, and 
possibly it must be ‘f more g0.” 

(2) By “ reality ’’ of interest is meant some interest by reason 
of the plamtiff’s legal rights bemg affected, his hability to pay a 
tax the validity of which he is questioning, his property rights, or 
by reason of bis personal position vis-a-vis the public agency whose 
action he is questioning (as in the instance where he needs to know 
whether planning permission is required or some notice served on 
him is valid or invalid). 

(8) In a case where the plaintiff is seeking to invalidate some 
decision of a government agency he will need to have such an 
interest as above mentioned if he is alleging that the decision is 
voidable only.*! 

(4) In spite of the propositions already adumbrated, a rate- 
payer-plaintiff, as such, may have sufficient interest to impeach the 
validity of some act of his local authority, at least where that act 
has financial consequences.*? 

(5) But if the would-be plaintiff is asking for the answer to a 
hypothetical question, he will never be held to have a sufficient 
Interest to justify his taking proceedings, as the court cannot be 
used as an expert consultant. 

Further than this, one can only say that, Hke an elephant, an 
‘‘ interest ’? is a difficult animal to describe with exactitude but 
comparatively easy to recognise when one meets one. 

J. F. GARNER.* 


50° Declaratory Judgment P: 245-246. 

51 As in Ridge v. Baldwin T 64] 8 All B.B. 64; it is suggested in Daraya 
v. Fernando (note 28, supra) thas no one but Mr. Ridge himself would 
—— —— the action of the watch committee in 
eci i . Ridge, rding a to a hearing 

sa It is, surely, doubtful whether, even in the face of Prescott v. Birmingham 
C (supra), @ ratepayer as such would in this country be held to have 

ient standing, where the decision impeached could not possibly affect the 

amount of the rates he would be liable to pay. 

* IID., Professor of Public Law, University of Notéingham. 


MORALITY AND THE INTERNATIONAL 
LEGAL ORDER 


99 1 


“ La paix servira mieux la justice que celle-ci ne servira la paix. 


Way should the structure of the international legal order affect its 
content, in particular its ability to embody principles of morality ? 
It is the aim here to attempt an answer by examining certain aspects 
of the Eichmann affair which have hitherto received little attention. 
In the process the significance of De Visscher’s words will become 
apparent. 

On May 11, 1960, Adolf Eichmann, who had been living in 
Argentina for some time under the name of Richard Klementz, was 
taken to Israel by certain Israeli nationals. It is not clear whether 
Kichmann left voluntarily or under duress or how far those who 
removed him were acting with the authority of Israel. What is 
clear is that the removal of Eichmann from Argentina was performed 
without the knowledge or authority of Argentina. For this reason 
Argentina submitted to the Security Council a complaint alleging 
that by effecting the seizure Israel had violated Argentina’s terri- 
torial sovereignty. After some discussion the Security Council 
adopted on June 28, 1960, a resolution ° condemning Israel’s action. 
As a result of this resolution Israel and Argentina agreed to settle 
their differences and on August 8, 1960, published a joint statement ° 
to that effect. With Eichmann’s subsequent trial, conviction and 
execution we are not here concerned.* The issue of Kichmann’s 
removal from Argentina and the Security Council’s handling of the 
matter alone gives rise to some interesting problems of the present 
adequacy of international law. 

In an article § which appeared shortly after the above-mentioned 
events Professor Silving argued at length the case for the acceptance 
into international law of the principle of inexigibility, taking the 
Eichmann incident as an example of the desirability of such a 


1 De Visscher, Thdortas ot Réalitds on Droit International Pubkio, 8rd ed., rev. 
1960, p. 448. 

3 UN Doc. 8/4849. For the text of this resolution see the Appendix. 

3 The joint statement was as follows: ‘‘ The Governments of Israel and the 
Republic of the Argentine, imbued wrth the wish to give effect to the resolution 
of she Becurity Council of June 28, 1960, in which the hope was expreased that 
the traditionally friendly relations between the two countries will be advanced, 
heve deaded to ae closed the incident that arose ont of the action 
taken by Israeli which infringed fundamental rights of the State of 
Argentina.” See Papadatos, The Eichmann Trial, p. 60, note či. 

4 Hor discussion of these citations see, inter aka, Fawcett (1962) 88 B.Y.B. 181 
and Papadatos, note 8, supra. 

5 55 A.J.LL. 807, henceforth cited as ‘* Silving,’’ reprinted in Mueller and Wise, 
International Crmenal Law, p. 200. 
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principle. Inexigibility requires that in certain exceptional cases 
positive law shall yield to the demands of morality. The operation 
of this process is described as follows: 


“ The ethos of humanism calls for consideration of a wide 
variety of human needs, aspirations, and demands. Were such 
ethos to be generally introduced into law h the medium 
of natural law, that influence would be widely felt. Obviously, 
the type af ethics advocated in this paper affords no principle of 
Hmitation. A comprehensive humanistic policy ought to be 
incorporated into law through the normal processes of creation 
of ‘€ positive law.’ The minimum natural law to be admitted 
outside of the framework of such processes, and indeed excep- 
tionally in contravention of positive law, must be subject to a 
clear, erably external, limitative test, which would 
effecti reduce the number of qualified ‘ natural law’ 
demands to a necessary minimum. It is submitted that such 
a test ought to be that of an overwhelming recognition by the 
civilized nations of the world that the interest in issue is itself 
morally justifiable and that under the circumstances of the con- 
crete case that interest is exceptionally mtensive—indeed so 
intensive as to warrant unigue treatment. This feature of 
overwhelming recognition of the justifability of the contents of 
the interest involved gives that interest the character of a 
‘natural law’ value. Moreover, the concrete situation must 
evince such disproportion in strength between the natural-law 
interest and the positive-law claim as to make sacrifice of the 
former to the latter appear as a surrender of the spirit of 
justice to its letter, evo in the conscience of a majority of 
av people the sentiment which Edmond Cahn has aptly 
named man’s ‘ sense of injustice.’ ”’ § 


Inexigibility is, then, a carefully circumscribed principle not 
intended to supplant the normal processes of creation of inter- 
national law and consisting of two elements, a general recognition of 
the moral validity and intensity of the claim and an evident dispro- 
portion between the natural-law interest and the positive-law claim. 
In Professor Silving’s submission the application of such a principle 
to the facts of the Eichmann abduction would have caused the 
Security Council to exonerate Israel] from any violation of the 
sovereignty of Argentina. While prepared to challenge the asser- 
tions that Israel was directly implicated in Kichmann’s removal and 
that such removal was not voluntary, Professor Silving argues that 
even if Israel’s version of the events be discounted in favour of 
Argentina’s so that Kichmann’s removal was assumed to be both 
forcible and officially organised the inexigibility principle would and 
should have operated to exonerate Israel. 

This then is the thesis. Two questions at once arise. How far 
would inexigibility be acceptable in international law? What light 
does the Eichmann incident cast on the problem? 


€ Silving, pp. 309, 810. 
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I. SHOULD [NEXIGIBILITY BE INCORPORATED INTO 
' INTERNATIONAL Law? 


A preliminary comment on the form of this question seems apposite. 
The form of the question is intended to imply that inexigibility as 
such is not yet a principle of international law. Although, as we 
shall see, certain rules of international law may be interpreted as 
examples of the operation of the inexigibility principle there is as 
yet no example of the acceptance of the principle as such in the 
traditional sources of international law. No doubt if-one were pre- 
pared to define “ law ” by its content rather than its source it would 
be possible to argue that inexigibility is a necessary principle of all 
legal systems whether acknowledged as such or not. Professor Hart 
has, in the present writer’s submission, demonstrated the 
inadequacy of such a position.” Since Professor Silving’s advocacy 
of inexigibility proceeds on other grounds it is not proposed to 
examine the merits of this thearetical approach to the problem. 

In a section entitled ‘* Methodological Investigations ” * Pro- 
fessor Silving demolishes the case against inexigibility in so far as 
it rests on assumptions about the essential nature of law and a legal 
system. To this end it is shown that “‘ it is neither logically nor 
socio-psychologically possible to eliminate the impact of natural law 
upon positive law.” ® So far from being repugnant to the nature of 
law the incorporation of morality into law is shown to be an 
inevitable process. There is here much with which one can agree 
and yet there is more to the problem of mexigibihty than its con- 
ceptual aspect. Inquiry must also determine how such a principle 
would work in practice. And it is here in our submission that the 
argument for inexigibility in international law ———— a fatal 
obstacle. 


Inemigibility in municipal law 

It is doubtless true that as Professor Sitving shows mexigibility 
is not unknown in municipal systems. Some continental systems 
accept inexigibility as a principle of law. Though the Anglo- 
American legal systems do not, they do contain certain legal rules 
which have clearly been influenced by the same factors as have led 
other systems to adopt the inexigibility principle. Thus the Anglo- 
American rules of law governing, for example, frustration of con- 
tract and self-defence might be justified on the ground that it is 
generally considered unfair or unreasonable for the law to demand 
conduct which is actually or virtually impossible. Such a justifica- 
tion embodies concepts which bear an obvious resemblance to those 
advanced by Professor Sitving as relevant to the mexigibility 
principle, i.e., a general consensus as to the moral validity of the 


T Ges Hart, The Concept of Law, Chap. IX, and 71 H.L.B. 606. 
$ Silving, pp. 847-858. 
° cit, p. B54. 
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claim and an evident disproportion between the natural-law interest 
and the positive-law claim. Though such an analysis of rules of 
municipal law is an over-simplification it is suggested that in such 
cases municipal systems, without recourse to arguments based on 
morality or natural law, apply the same kinds of ideas in practice 
as those systems which apply inexigibility as a principle of law. It 
is equally true that the subject’s actual or virtual inability to act 
otherwise than he did is allowed in some cases to exonerate him only 
partially (¢.g., kiling under provocation) or indeed not to excuse 
him at all (offences of strict liability). Adopting an inexigibility 
analysis one may say that here compliance with the general rule is 
still wholly or partially demanded on the grounds either of lack of 
consensus as to the moral validity or intensity of the claim or lack 
of the requisite disproportion between the natural-law interest and 
the positive-law claim. Whatever the reason may be (and there 
may of course be reasons for a rule which an analysis in terms of 
inexigibility does not disclose) it is clear that a court which finds 
itself in a potential inexigibilty situation must first determine the 
facts where these are in dispute and must then examine, though not 
necessarily in these terms, the question of whether the case before it 


as a matter of law requires a complete or partial dispensation from 
the general rule. 


Inemigibility in international law 

So far then we have seen that the mexgibility principle or the 
ideas embodied in it operate successfully in municipal law. Many 
problems of international law can be illuminated by reference to the 
experience of municipal systems and the problem of inexigibility is 
no exception. It will be the argument of this paper that the success- 
ful operation of inexigibiity in municipal systems rests upon 
features of the structure of municipal law not to be found in inter- 
national law. The structural difference between international and 
municipal law is well brought out by Professor Falk’s comparison 
of horizontal and vertical] systems of legal order : 


‘‘ There is vertical or hierarchical order among formally un- 
equal centers of legal authority: there is horizontal or non- 
hierarchical order among equal centers of legal authority... . 
Compared to the domestic legal order, the international domain 
exhibits a low degree of centralisation of authority. The 
international community lacks adequate institutions of impar- 
tial interpretation and enforcement to provide authoritative 
delimitations of state legal competence. To achieve inter- 
national order, it is therefore necessary to rely upon a 
horizontal distribution of authority and power among indepen- 
dent states.” 1° 


It is proposed to examine three areas where this structural 
difference is most apparent and to assess the implications of each 


10 Falk, The Roles of Domestio Cowrts in the International Legal Order, pp. 21-23, 
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structural difference on the possibility of successfully incorporating 
the inexigibility principle into international law. The three areas 
are (a) the fact-finding process, (b) the law-developing process and 
(c) the dispute-settlng process. 

(a) The fact-finding process: here international law is generally 
admitted to be defective.’ No regular machinery for the determina- 
tion of controversial questions of fact yet exists. This is relevant to 
the inexigibilty question in two ways. First, just because in many 
disputes there will be doubt about the facts it is important to ensure 
that in those disputes where the facts can be ascertained the law is 
clear too. Yet it will be argued under (b) below that precision is 
just what the inexigibility principle lacks. Secondly, inadequate 
fact-finding processes obviously offer the law-breaker considerable 
freedom. Since this is so, there is good reason to reject a proposed 
principle of law which, it will be argued under (c) below, would 
offer even further scope for such action. 

(b) The law-developing process: the decentralisation of much 
important decision-making is important too when we consider 
whether inexigibility in international law could ever evolve in the 
way that principles of inexigibility have evolved in municipal law." 
Here too the answer would seem to be no. Professor Silving 
recognises the fundamental importance of precision of definition 
and careful delmeation of principle in this area: 

““. .. in order to keep natural law within the confines of 

exceptionality, it is necessary to formulate a test of the 

‘ exceptional,’ which could be effectively utilized in opposing 
indiscriminate claims to exceptional treatment. The — 
law of the postwar era has developed such a test for differen- 
tiating the exceptional from the normal case. This test affords 
an assurance that the sepa aa will — used as a prece- 
dent for sition in a no situation. Itisa v 

test, in — sense: it postulates (a) ce ee 

law exclusively within the framework of a minimum concept of 


11 The General Assambly of the United Nations has devoted soms meee to 
this problem recently. See resolution 2104(XX). The recent 
on & South Arabian town under the ct the United Kingdom gere 
Onna al illustrative of present b 
of fact-finding. When an impe ial investigation can be preven on the 


ground that, as the Sovies Union put it, ‘'. . . the United dom's alarm 
1s without foundation, nothmg but a fabrication, ” an allegation which one 
rea assume impartial inve ion would be well suited to 
thetic FOTE i present fact-finding processes 1s apparent. 

— ey T raa 4 
12 There is a of being misled here by indiscriminate adoption of the 


— yed by McDougal and others. There are no doubt in inter- 
national iaw many ‘ authoritative decisjon-makers'' bus such terms should 
not blind us to the fact that in contrast to municipal law the “ suthoritative 
decision-makers '’ of international law are for the most part also the 
subjects of that law. Such decision-makers necessarily employ a somewhat 
different perspective from their in munia w and on this 
account may not always appropristely be entrusted the same kinds of 
decisions. makes an analogous point ın (1956) 89 Hague Receuil 88, 
note 1. 
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that law, and (b) general agreement on the justiflability of the 
moral demand. It should be noted that the test is couched in 
limitative negative language. The source of moral judgment is 
not an ambiguous * sense of justice,’ but a clear and limitative 
‘ sense of injustice ’—indeed a ‘ sense of flagrant injustice.’ ’’ * 
For this reason it is possible for Professor Silving to conclude that 
s“ It is significant to note, though the principle of ‘ supra- 
statutory law ° has been in force in Germany for many years, 
there has been no evidence of its abuse by the courts, in the 
sense of application to situations that are not truly excep- 
tional.” l4 
It is seriously to be doubted whether inexigibility would fare so well 
in international law. But, it may be said, surely it would have been 
possible for the Security Council in the Eichmann case to have 
defined mexigibilty in the above terms, why would this not dispose 
of the problem of definition? There are two reasons. First, how- 
ever carefully the Security Council had defined inexigibility it is 
doubtful if states would feel for long restrained from opening 
Pandora’s box and supplying their own definitions. Since such 
definitions would be resorted to when some apparent breach of the 
rights of another state had been committed, such unilateral definition 
would be a fruitful source of international dispute. Secondly, even 
if by a remarkable display of self-restraint states confined their use 
of the inexigibihty principle to the terms laid down by the Security 
Council such a definition, as Professor Silving is the first to admit, 
would be no more than a starting-point: ‘‘ Though words have 
hmits of ‘ meaning,’ they are never entirely unambiguous, and 
within the scope of their ambiguity the law interpreter must choose 
between varieties of meaning.’ '* 

In the light of the fact that in international law the law inter- 
preter will usually be a state interested in either asserting or denying 
that a particular situation raises a question of inexigibility, the effect 
of admitting a principle such as inexigibility into a decentralised 
system of order can be predicted. It is of course possible that some 
problems will come before the central organs as the Eichmann inci- 
dent came before the Security Council. But it is to be doubted 
whether such a highly political body is really an appropriate or an 
acceptable forum for the evaluation of moral issues or the progres- 
sive development of a legal principle which rests on such an evalua- 
tion. The International Court of Justice could no doubt perform 
such a task but seems unlikely ever to be given the opportunity. 
For resort to the Court, already rare, would hardly be enthusiasti- 
cally indorsed by the state invoking the inexigibility principle the 
essence of which is that there should be granted a special dispensa- 
tion from the observance of an admitted rule of law. 


18 Op. oit. p. B50. And see Hart, The Concept o and the 
following significant index entry: ‘‘ Certainty of ka s66 J— 
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Nor could recourse to the Court really be expected on the part of 
the state against which the inexigibility principle was invoked. 
Few states would be willing to jeopardise their legal position by 
giving the Court the opportunity to declare that by reason of the 
inexigibility principle their opponent’s argument was well founded. 
As Dr. Jenks has said : 

. . . it is one thing to go to a tribunal without being certain 
that you will necessarily win but reasonably confident that the 
matter will be handled on the basis of general principles which 
you accept and it is an altogether different matter to go to a 
tribunal with a feeling that some new element which you regard 
as totally unorthodox and outaide the limits proper for the judi 
cial development of the law is liable to be injected into the 
consideration of the matter in an unpredictable manner.” 1° 


Would not such a feeling be rather common if the Court were Hable 
to invoke the inexigibility principle? A court which lacks compul- 
sory jurisdiction must tread warily in exercising a law-creating 
function or it will soon find it has no busmess. There is evidence 
that this fear has inhibited the Court’s development of rules of law. 
How much more strongly then would this factor of non-compulsory 
Jurisdiction militate against the adoption of principles, however 
narrowly defined, based on morality or natural law. It is true that 
some states are subject to the compulsory jurisdiction of the Court. 
But at a time when the decline of the optional clause represents a 
growing reluctance to accept the Court in its role as an exponent of 
international law it is difficult to see how the Court could develop 
international law by applying inexigibility, a new and fundamental 
principle, without exacerbating this decline. 

(c) The dispute-settling process: in the Security Council debate 
the representative of Argentina, Dr. Amadeo, said: 

“ The law is not always on the side of the sentiments of the 

multitude; often it is unpopular. But its v fragility 

demands that precautions be taken to protect it. Not even by 

way of exception can its violation be justified.” 1” 


And: 


** One single breach in the juridical order will cause the whole 
structure to fall.” 1 


Professor Silving argues that this is a suggestion that any legal 
exemption or change in the law would be conceptually repugnant 


16 Jenks, The Prospects of International Adjudioation, p. 106. It is rue that as 
Dr. Jenks goes on to say over-emphsasis on the dangers of innovetion can 
stokify the law. Our point is simply that states would not be prepared to 
take to the Court cases in which a decision based on inemgibilty might be 
given. One cannot therefore envisage the Court playing a useful law-develop- 
ing role in this area. 

17 Op, ot. p. 819 (Professor Silving’s translation). 

18 Op ot. p. 818. 
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to the notion of law. It has been conceded above that any such 
suggestion is ill-founded. With respect, however, to Professor 
Silving’s interpretation, it is more convincing to read Dr. Amadeo’s 
statement as an observation not about the nature of law in general 
but about the practical possibilities of operating a principle of 
inexigibility in international law. As we have already seen, the 
absence of fact-determining and law-determining agencies of the 
appropriate kind are two serious drawbacks to inexigibility. The 
third which is closely related to the second is the absence of an 
acceptable forum for the adjudication of claims. For, as we have 
seen, the courts in municipal law operate not only to find the facts 
and lay down the principles by which future conduct may be guided 
but also to decide particular controversies relating to the scope of 
any alleged exemption. Thus if A asserts that his contract with B 
is frustrated B does not have to take A’s word for it, if he is in any 
doubt he can refer the question to a court for authoritative decision. 
But in international law the absence or impotence of impartial 
organs operates to prevent the determination of controverted claims 
with the result that exaggerated claims can often be made with 
impunity. 

It is true that the observation of Grotius that ‘f. . . a right does 
not cease to exist because it may be abused by evil men,” +° made 
with reference to humanitarian intervention, can be applied to 
international law generally. Nevertheless, though the possibility of 
abuse must obviously exist in regard to any principle of a horizontal 
legal order, such a possibility cannot be dismissed as unimportant 
or irrelevant. More particularly, when the question concerns the 
recognition of a new principle of law the possibilities of abuse must 
be weighed against the alleged advantages of the proposed principle. 
How far would inexigibility be open to abuser The principle of 
self-defence is instructive. 

The abuse by states of the principle of self-defence to justify 
aggressive acts furnishes a good example of how a legal principle 
may be used to buttress unfounded claims.*° The similarities 
between self-defence and imexigibility are obvious enough. Each 
justifies conduct which would otherwise be an infrmgement of a 
general prohibition. Of the two, however, inexigibility would seem 
to be the more open to abuse. For inexigibility is not just another 
principle of law. However narrowly defined it is a very funda- 
mental principle excusing conduct which contravenes the general 
rule. And the general rule here is potentially any general rule. It 
therefore operates as a legal justification for the infringement of any 


19 ‘*. |, non ideo statim jus esse desinit si quid a malis usurpeéur’’ (De Juras 
Beli ao Paois 3.25.8.4.). 

30 See, for example, Bohan's argument that the United States claim to intervene 
in Santo Domingo in the exercise of the right of self-defence demonstrates 
'' the possibilities for the misuse of international law as an instrumené for the 
self-righteous justification of illegal aots ”’ ( (1968) 60 A.J.LL. 809). 
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part of international law.’™ In a system where excessive claims 
cannot be readily controlled it is easy to see how the law-breaker 
would use inexigibility to throw a cloak of apparent legality over 
his conduct. Such abuse would be easy when all that is required is 
unregulated reference to the concepts of consensus and overwhelm- 
ing natural-law interest. There is no reason to believe that states 
would scruple to narrow the notion of consensus so that the states 
whose views were considered important were those with the same 
special interests as the state invoking the principle.” 

The controversial principle of rebus sic stantibus is another 
instructive analogy. This principle is again ane which offers 
tempting possibiltties for abuse. The International Law Commis 
sion, alive to these possibilities, in its draft on the law of treaties »? 
has proposed measures to prevent such abuse. Thus, besides a nar- 
row definition of the principle in Article 89, Article 62 contains 
procedural provisions to apply whenever the principle is invoked. 
Article 51 of the Charter represents an attempt to place similar 
procedural safeguards on the principle of self-defence. These pro- 
visions surely make it clear that it is thought necessary to try to 
forestall abuse of those principles of international law which. offer 
exemption from observance of the general rule. Yet no suggestion 
is made by Professor Silymg as to how abuse of the inexigibility 
principle might be checked. 

If inexigibility is, as has been argued, so open to abuse, the 
effect of accepting it mto international law would be to confuse 
legal argument “ and to encourage unlawful conduct by providing 
a legal principle which could apparently justify it. These must 
surely be counted fundamental objections since it is admitted by 
Professor Silving that the cases to which imexigibility would 
genuinely apply are very few indeed. 

To avoid misunderstanding, the point which is being made here 
is not that until international law conforms to a vertical model it 
can hardly claim to be law at all or that one should make the 
mistake of identifying ‘* progress in the stabilisation of international 


31 It could perhaps be argued (though Professor Bilving does not appear to support 
this) that some rules of international law were by heir very impoctence 
incapablo of — by the inexigibikty principle. Hven so, how- 
over, the same problems of lew-determination and lsw-enforcemeng would arise. 

33 This way of thinkmg is apparent in Cuban Lew No, 851 suthorising the 

bation of American interests in Cuba which states, inter alia: "it is the 
d of the peoples of Latin America to strive for the recovery of their native 
wealth by wresting it from the hands of the foreign monopolies and interests 
which prevent ther development, politioal interference, and impai 
the sovereignty of the under-dev counties of America "’ (ques in 
Higgins, Confict of Interests, p. 68). 

33 Bee Report of the Internationa! Law Commission on the work of its Bighteenth 
Session, A/ON.4/191, July 28, 1986; reproduced in (1987) 61 ATLL. 858. 

M Buch confusion is a semous matter since ‘A main fonction of international 
law is to establish an agreed system for the communication of claims and 
counterclaims between international actors and thereby to structure argument 
in diplomatic settings ’’ (Falk (1066) 60 A.J.LL. 788). 
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relations exclusively with centralisations of authority and power.” ** 
For recognition of the value of a horizontal system of order is com- 
patible with, indeed necessitates, the rejection of particular rules 
which seem to require for their functioning elements characteristic 
only of a predommantly vertical system. Inexigibility is, it is 
suggested, such a principle. Professor Falk is careful to point out 
that while it is a mistake to minimise the potentialities of a hori- 
zontal system yet there is a need for “ vertical control of the 
national resort to force.” 7* Once it is accepted that resort to the 
use of force in a predominantly horizontal system cannot readily be 
controlled, the admission of the inexigibility principle which would 
weaken still further the system’s already inadequate vertical con- 
trols can hardly be contemplated. Professor Silving’s observation 
that “ . . . self-defence has been admitted into the fragile structure 
of international law without so far causing it to collapse ” 2” is not 
really apposite. For it is surely not necessary to show that Dr. 
Amadeo’s prediction of the collapse of international law is likely to 
be fulfilled if it can be shown that the probable disadvantages of 
adopting the imexigibiity primciple outweigh any advantages. 
This, it is suggested, has been done. In any case, can it seriously 
be argued that self-defence in international law has operated so 
satisfactorily as to warrant emulation? It would rather seem that 
this doctrine exhibits the limitations of a horizontal system of order 
and though doubtless necessary can hardly be advanced to justify 
the incorporation into international law of a principle of imexigibility 
which would operate as a general, and not merely a particular, 
exemption from law observance. 

The greatest concession towards the view advanced here is Pro- 
fessor Silving’s rejection of the doctrine of necessity in international 
law: 

** Since the principle of < weighing interests ’ calls to mind the 
process applied in the application of the ‘ necessity principle ’ 
it may be pertinent to state that the acceptance of the latter 
im international law at this time would constitute a real danger. 
‘ Necessity,’ as defined by penal laws, justifies sacrifice of a 
lesser interest belonging to another in to safeguard one’s 
own more valuable interest. Even in well-organised national 
Jaws, provided with efficient instrumentalities of adjudication, 
this principle based on the idea of ‘ self-help,’ ought to be 
strictly limited. It has certainly no place in international! law, 
which does not at present possess an effective machinery for 
adjudging and controlling acts of this type.’ * 


In other words ‘* necessity ° is rejected as too dependent on the 


a5 Falk, Tho Role of Domestio Courts in the International Legal Order, p. 28. 
Falk mghétly criticises this commonly adopted attitude towards international 
law. 

26 Falk, op. cit. p. 28. 

47 Silving, p. 820. 

a8 Op. ott. pp. 820, 821. 
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vertical elements of the legal order.”™” It is not explained why 
inexigibility should be different. 


U. Tae EICHMANN LYOIDENtT 


It has been argued above that the imexigibility principle is not 
suited to the horizontal structure of international law. Three 
aspects of the Eichmann incident will now be examined to illustrate 
the difficulties which appear when it is sought to apply inexigibility 
to a specific case. 

(a) The moral consensus: in determining whether there was a 
moral consensus Professor Silving’s reference to the ‘* reaction of 
mortal men everywhere ” is not really helpful. For as Professor 
Silving recognises elsewhere, though it is meaningful in some con- 
texts to regard the individual as a subject of international law, 
states are still the principal subjects on whom decision-making 
rests. It is therefore the attitudes of states rather than ‘“‘ the 
reaction of mortal men everywhere,” however that might be 
assessed, which are what really matter. The Security Council 
Resolution can arguably be said to express a moral consensus that 
Eichmann be tried, though it is implicit m what has been said above 
about the suitability of the Security Council as a forum for the 
application of the inexigibility principle that attempts to deduce 
moral attitudes from the result of the vote in a political body are 
fraught with difficulty. Nevertheless, even granting that a moral 
consensus that Kichman be tried was manifested it is not at all 
clear whether there was a moral consensus on the distinct question 
of whether Israel was morally entitled to violate Argentina’s sove- 
reignty to obtain custody of Eichmann. It is certainly apparent 
that states were not prepared to give legal effect to any such con- 
Sensus. 

(b) The morality of Israel’s action: the seizure of Eichmann 
from Argentina may be explained from the moral aspect im either of 
two distinct ways. Either it may be said that Israel was morally 
justified in effecting the seizure, in which case the seizure is taken 
as the vindication of a moral value, or it may be said that the seizure 
was to be excused, in which case emphasis is placed not on the 
value vindicated but rather on the absence of any real alternative 
course of action. Whichever approach is adopted it is clear that 
what is sought to be explained is a derogation from the competing 
general moral obligation to obey the law. In resolving the conflict 
the following are important considerations. 

If Israel’s action is sought to be justified there must be set 
against the universal interest in the bringing to justice of a 
prominent war criminal the precedent value of the breach of the 
moral obligation to obey the law which this involved. As G. E. 
Moore pointed out: 


28 Cf, Busa, P Fascicnli 8-4, 205, where the cese for the 
necessity le is No real socount is taken of the distinctive 
nna E law. 


® 
Serr. 1968 MORALITY AND THE INTERNATIONAL LEGAL ORDER 6581 


‘ . . . the universal observance of a rule which is erally 
useful has, in many cases, a special utility, which seems 
deserving of notice. This arises from the fact that, even if we 
can clearly discern that our case is one where to break the rule 
is advantageous, yet, so far as our example has any effect at all 
m encour similar action, it will certainly tend to encourage 
breaches of the rules which are not advantageous. We may 
confidently assume that what will impress the imagination of 
others will not be the circumstances in which our case differs 
from ordinary cases and which j our exceptional action, 
but the points in which it resembles other actions that are really 
criminal. In cases, then, where example has any influence at 
all, the effect of an exceptional right action will generally be 


to encourage wrong ones.” 2° 


This has an obvious relevance to alleged exceptions to the general 
moral obligation to obey international law. For the precedent 
value of action is greatly enhanced in a horizontal system of order 
characterised as it is by the absence of central institutions to 
enforce obedience. 

If the question is whether Israel’s conduct is to be excused rather 
than justified it is necessary to examine the pressure on Israel to 
effect the seizure. It is clear that Israe] had very strong reasons 
for wanting to obtain custody over Eichmann and put him on trial. 
When examining the value of this interest it is, however, worth 
noting that stronger examples of mexigibility can be imagined. 
The doctrine of self-defence permits a state to act in self-preser- 
vation. Response to attack may be compared to a reflex action. 
Unleas force is used the state’s existence would be seriously jeopar- 
dised. Frustration of contract rests on the notion that the law 
will not usually demand the impossible. Israel, though as we have 
said her interest was great, was not in either a “‘ reflex action ” nor 
an “‘ impossible” situation. Observance of international law, 
though difficult, would have been possible. Israel’s action was in 
fact more Hke an act performed under extreme provocation, an 
area where in English law at least the infringement of law is 
recognised as of diminished importance but not completely 
excused.*? 

(c) The interest of Argentina: in assessing Argentina’s interest 
Professor Silving concludes that the allegation of infringement of 
sovereignty exhibited a regrettable *‘ ‘ thinghoodbound ’ conception 
of international law ”’ which the Security Council endorsed.*? That 


20 G. B. Moore, Principia Bthioq, $ 99. 

31 Professor Silving recognises Israel's true position by ssying that conformity 
with international law was only '' relatively’’ imposmble. See Silving, p. 326. 

33 The following illustrate what is meant: *'... in the humanities, in ethics 
and ın law, we are still deeply ingrained in a world of ‘ things,’ of the concrete 
and tangible, although @ ead toward abandonment of this orientation is 
increasing! — Personality values not tied to external, visible and 
tangible objects are emerging slowly. In international law this 
process lags behind that obecrvable in — legislation. Thus, for 
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is to say, the real interests at stake were ignored in favour of a 
mechanical application of crude principle. What is the relevance 
of this criticism? Professor Silymg quotes Whitehead to the effect 
that “‘ It is the task of reason to understand and purge the symbols 
on which humanity depends.” *? 

Quite so, but is it the task of the Security Council? Suppose it 
is admitted that Argentina had no “ real” interest which was 
infringed by Israel’s action, in the sense that neither Argentina’s 
international standing nor her internal stability was adversely 
affected. It is to be noted first of all that this argument is a good 
illustration of the ew post facto vice of the inexigibility principle. 
For though we assume no damage was done to any real interest 
of Argentina it cannot be denied that there was a real risk of some 
damage. The inexigibility principle, however, encourages the 
taking of such risks by the assurance that, provided no such damage 
occurs, the infringement will be excused. It is all very well to say 
that if actual damage occurs inexigibilhty will not apply but by then 
it is too late. The promotion of world order would not be served by 
a rule which encouraged the taking of such risks.** In the second 
place there seems no reason to doubt that Argentina considered that 
a vital interest of some kind was jeopardised. Territorial sove- 
reignty is a subject on which, as the Security Council debate 
demonstrated and Professor Silving admits, states are notoriously 


example, while spying on another state in the course of an authorized stay 
th is widely ised, there is deep resentment when the wrong 
consists in & ‘touching’ of the éarritory of another estate for this 
i Tether than ‘ consequential ’ manner, 
‘ poversignty’ being apparently conceived of as a physical entity rather than 
as the realm of a people’s privacy ’’: Silving, p. . ‘“‘In order to adap 
itself to an age of science and to become a modem instrument for the protec- 
tion of all the values that are significant to comemporary man, international 
law must develop in e direction parallel to that of science. It must abandon 
ite inant orientation ¢owards comorete ‘things’ and incorporate a 
a a 
ethics of modern man, of 1 ethics focused on man’s dignity as a 
comprehensive ideal, concerned with al of man’s human characteristics, his 
irations, and his conflicts '': Silving, p. 308. 
33 Op. oft. p. AL 


4 Forcible removab can of course easly occasion «= breach of internal publio 
order. Here i is instructive to compare Bichmann’s removal from Argentina 
with the attempt of the U.A.R. to remove one Dahan from Italy. Dahan was 
drugged and strapped inside e crate which was taken to Rome airpors as 
“ diplomatic luggage.” The victim's shouts aroused the suspicions of Italian 
customs officials who were not convinced by the explanation shat the crete 
contained musical instruments. There was a struggle and en atemps was 
mede to make off with the crate on a lorry. The lorry was chased end 
caught and the crate opened. Italy protested as this breach of the principles 
governing diplometic immunity and declared the two embassy officials 
personas mon gratas. The U.A.R. counter-protested on the ground that no 
embassy official was present when the crate was opened but though denying 
knowledge of the incjdem withdrew the two officials concerned. fee Tha 
Times, November 10, 1964. Further examples of forcible sbduotion are 
discussed by Marchand (1066) VIE Journal of the International Commission 
of Jurists 248. 
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sensitive.** It is all very well to urge that an interest which is 
perceived rather than actual should be disregarded as a hangover 
from a less scientific legal age but it must be remembered that 
international Jaw, though it can shape the attitudes and actions of 
states, must in order to operate successfully to a very large extent 
also reflect the attitudes of states, though some of those attitudes 
may be thought legally unsophisticated. This is particularly so in 
an area which the horizontal structure of international law renders 
particularly sensitive. And territorial sovereignty is such an area. 
It does not take much imagination to envisage the danger of 
conflict had Eichmann been seized from the U.A.R. rather than 
Argentina and yet the “‘ real ’’ interest infringed would have been 
equally illusory. If world order is not to suffer the bringing into 
Hne of real and perceived interests must be a gradual process. Had 
the Security Council condoned action by one state im violation of 
the perceived interest of another state the protection afforded by 
international law would have seemed illusory to just those states 
which need it most.?* 


UI. CONCLUSIONS 


The above arguments yield the following conclusions: 

(1) Municipal experience in the operation of rules of law can be 
of great value to the international lawyer. But the operation of 
any particular rule of law in the municipal system must be assessed 
in the light of the important structural differences between inter- 
national and municipal law. 

(2) Inexigibility is a good example of a principle of municipal 
law which relies heavily on the vertical nature of municipal law. 
The predommantly horizontal structure of international law, at 
present characterised by very imperfect processes of fact-determina- 
tion, law-development and dispute-settlement, renders mexigibility 
unsuitable for incorporation into international law. 

(8) The result of incorporating the inexigibility principle into 
international law would be to confuse legal argument and encourage 
law-breaking. As against this the benefit of bringing into line legal 
and moral obligation in cases admitted to be very exceptional would 
be very small, 

(4) The Eichmann incident reveals the practical disadvantages 
of the inexigibility principle, particularly the risks it involves and 
the difficulty of evaluating a state’s conduct in moral terms. 

(5) More generally, Professor Silving’s argument for inexigibility 
is a result of a failure to accept the importance of the distinction 


3S The South American states have suffered more than most from foreign inter- 
vention. It is therefore not surprising that Argentina should aktach such 
importance to the concept of her territorial sovereignty. 

30 International law is not alone in exhibiting æ ‘‘thinghoodbound ' tendency 
in order to teke account of perceived interests. To steal a kiss is after all to 
run the risk of being sued for assault. Though whether this is ever & deterrent 
is another matter. 
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between legal and moral obligation. In some cases no doubt the 
moral obligation to obey the law is displaced by a stronger moral 
obligation to disobey. Even if the overriding moral obligation is 
generally recognised it is important to realise that it may not be 
possible or desirable to try to frame a rule to legalise such conduct. 
In our submission in cases of mexigibility in international law the 
distinctive horizontal nature of the system has just this effect. 
J. G. Mrrriiis.* 


APPENDIX 


“ The Security Council, 

Having examined the complaint that the transfer of Adolf 
Eichmann to the territory of constitutes a violation of the 
sovereignty of the Argentine Republic, 

Considering that the violation of the sovereignty of a Member 
State is incompatible with the Charter of the United Nations, 

P ee and the 
mutual protection of the sovereign righta of States are essential 
conditions for their harmonious co-existence, 

Noting that the repetition of such acts as that giving rise to 
this situation would involve a breach of the principle upon which 
international order is founded, creating an a ere of insecurity 
and distrust incompatible with the preservation of peace, 

Mindful of the universal condemnation of the tion of 
the Jews under the Nasis and of the concern of all people in all 
countries that Eichmann should be brought to appropriate justice 
for the crime of which he is accused, 

Noting at the same time that this resolution should in no way 
be interpreted as condoning the odious crimes of which Eichmann 
is accused, 

1. Declares that acts such as that under consideration, which 
affect the sovereignty of a Member State and therefore cause 
international friction, may, if repeated, endanger international 
Bone and security ; 

2. Requests the Government of Israel to make appropriate 
tion in accordance with the Charter of the Uni Nations 
ane the rules of international law; 


sete eats the nese e that the traditionally friendly relations 
betw tina ad ierk will be advanced.’’ 


*pa, B. O. ; Lecturer in Law, Ea e AE ET I should like to thank 
my colleague Mr, K. W. Patchett for his many helpful suggestions while this 
article was in preparation. 


PRORATING IN THE ENGLISH LAW OF 
FRUSTRATED CONTRACTS 


Aw as yet unresolved problem in the law of frustration is the legal 
position of a trader who has entered mto a number of contracts to 
supply goods to customers prior to the occurrence of a prima facie 
frustrating event which results in the trader not being able to per- 
form all these contracts in full but leaves him able to perform either 
some in full or all in part. This could arise where a merchant 
undertakes to supply goods from a defined source to his customers.’ 
Suppose this merchant has entered into contracts to supply 1,000 
tons of the goods to each of five customers and, as a consequence 
of a partial failure of supply, resulting from a crop failure or cattle 
epidemic or an outbreak of hostilities, he only obtains a total of 
1,000 tons to fulfil his commitments. Assuming that the circum- 
stances of supply are perfectly well known to the customers and 
accepted by them as basic to the agreement and that the merchant 
is in no way at fault for having misled his customers or entering 
into more contracts than he could reasonably have expected to fulfil, 
what then, m the absence of a clearly applicable exemption clause, 
is his positionr One solution might be that he should apportion 
200 tons apiece to each customer and, although a customer could 
not be compelled to accept such a reduced quantity, the merchant 
would be regarded as discharged from further Hability.2 Another 
and much harsher solution would be to say that the trader should 
perform one of his five contracts as he has sufficient goods to do that 
and in respect of the four other contracts be liable for breach of 
contract on the footing of self-mduced frustration, since his own act 
or election in allocating all the goods to one amongst the contracts 
was the immediate cause of his not being able to perform the others.? 


1 Bee Tonnants v. Wilson [1917] A.O. 495 (chemicals from Germany); Pool 
Shipping v. London Coal Co. of Gibraltar [1989] 2 All H.R. 488 (coal to come 
from bunker depot in Gibraltar); the example based on Howell v. Coupland 

876) 1 Q.B.D. 258 (potatoes to be grown on specified land) in MoHlroy and 

sthams on Impossb of Performance at p. 240; illustrations to § of 
the Restatement of Contracts (Gargovol oaii vessel and Gadde to be cesduced 
in @ specified factory). 

2 McRiroy and Willams, op. ot. p. Al; Restatement of Contracts, § 464; 
U.C.0., s. 2615 (b). 

3 This would follow from some of the 1 in Maritims National Fish v. 
Ocean Trawlers [1985] A.O. 524 at p. 580: “' It is immaterial to speculates why 
they erred to put forward for Hoences the three trawlers which they 

selected. or is it material, as between the appellants and the 
ents the a Slab ean Sega AP Sel ecb aera 
which they gave the preference... . easence of frustration is thats # 


4 
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An intermediate solution which might be available when the con- 
tracts had different dates for performance would be for him to 
perform the contract with the earliest delivery date and be regarded 
as discharged by frustration in respect of the others.* 

In the United States, where this problem has attracted more 
attention than in this country, the first of these courses has been 
favoured. This form of proportionate rationing amongst all affected 
parties, or ‘© prorating ” as it is termed, is accepted in the American 
Restatement of Contract * and the Uniform Commercial Code * and 
its detailed application is examined in Corbin on Contracts." 

Corbin approaches the question of prorating as primarily a 
principle to be applied in construing broad exemption clauses which 
purport to excuse parties because of the operation of * causes 
beyond their control ” or the like.* Should the causes not eventu- 
ate in a total ceasation of supply the party relying on the excuse 
should be liable to make a partial delivery and the other party to 
accept his appropriate quota.’ Corbin goes on to argue that the 
principle of prorating should be applied whether or not an express 
exemption clause has been included in the contract since the 
‘“ fundamental assumptions °’ on which contracts are made are the 
same whether or not there are express provisions in the contracts 
and risks should be allocated on the basis of these shared assump- 
tions. 

“ By so doing the requirements of justice according to the 
prevailing mores of today will be more effectively fulfilled. It is 
not justice to throw the risk of uncontempla contingencies 
upon a contractor merely because it would have been so in older 


its charter had been frustrated. Held, this was self-induced frustration. 
MoEHlroy and Williams et p. 289 point out ¢hat rati might possibly have 
been, but was not, raised in the case. Treitel, Contract ed.), p. OH, as 
ihai if oven ane al she dhie oaned De aged O (heveroallance (the 
reports do not make this clear), then they may have been guilty of an 
improper preference. ren an iis baris tho aso Seni opan iF COIN. 
Bee MoElroy and Willams, op. cit. pp. 280-240; Button and Shannon, 
Contracts (6th ed), p. S25 (q). 

* Beo por Lord Finley in Tonnants v. Wilson (supra) st p. 508. 

5 § 464 (1): “ Where a promisor makes two or more bargains and facts then 
exiss or subsequently occur thae on grounds of impossibility proveni the 
imposition of s duty to perform all the promises m their entirety, or that 
discharge a duty to do so that has arisen, but partial performance capable of 
retable apportionment to the several bargains is possible, the promisor is 
under a duty to make such apportionment and is otherwise discharged, exoept 
as stated in subs. (2).”’ 

€ U.0.0., s. 2615 (b): ‘ Where the causes mentioned in para. (a) (frus- 
4rating events) affect only a part of the seller's capecity to perform, he must 
ellocate production and deliveries among his customers but may s his option 
include regular customers not then under contract as well as his own require- 
ments for further manufacture. He may so allocate in any manner which is 
fair and reasonable." 

T VoL VL, § 1842, pp. 406-415. 

8 Thid. pp. 400-410. 

® Ibid. p. 411: ** The buyer is bound to take and pay for his fair quota; . 


a 
Szrr. 1968 PRORATING IN ENGLISH LAW OF CONTRACTS 587 


times and because he was not advised by counsel in preparing a 
written contract.’’ 1° 


The Restatement and the Uniform Commercial Code, as has 
been seen, are in accord with this, regarding prorating as a rule of 
general law as distinct from a mere aid to construction. 

For English law McElroy and Williams on Impossibility of Per- 
formance argue strongly for the adoption of prorating ** and point 
out that it seems to have been adopted in the construction of 
exemption clauses by the House of Lords in Tennants v. Wilson ** 
and by Branson J. in Pool Shipping v. London Coal Co. of Gib- 
raltar.? In Tennant’s case the appellant suppliers of magnesium 
chloride found that the outbreak of the 1914-18 war had the effect 
of very severely reducing the quantity of the chemical available in 
this country, as considerable quantities had previously come from 
Germany. The suppliers therefore claimed to be released from con- 
tracts entered into before the outbreak of war under an exemption 
clause which was expressed to allow them, inter alia, to suspend 
deliveries ‘“ . . . pending any contingencies . . . preventing or 
hindering the manufacture or delivery of the article.“ A majority 
of the House of Lords held that the shortage which had occurred 
because of the cutting off of the German supplies ‘‘ hindered 
delivery ’’ within the meaning of the exemption clause and rejected 
the contention that if the suppliers had ignored their other contracts 
and concentrated all their available supplies to perform the contract 
sued on they would have had a sufficient quantity for this contract 
and were, therefore, not hindered in its performance. Lord Haldane 
seid 14: 

“ ,.. I do not see how the erage could have lawfully 
delivered to the respondents without also delivering propor- 
tionately to the other firms with whom they had entered mto 
similar contracts. They were either bound to all their 
customers equally or they were not bound to any of them.”’ 


Lord Dunedin took the matter a little further, saying **: 


‘‘ They [the respondents] say, however, that if the appellants 
had supplied them in preference to all others there would have 


10 Tbid. p. 400. There is a between this argument and the development 
of the general doctrine of ion. In Paredins v. Jane (1647) Aleyn 26 the 
court refused to hold a discharged by mu ing Impossibility for the 
reason that “when the by his own creates a duty or 
upon himself, he is to m it Sri s 
have provided against it by his co .“ What in 1647 could only be 
achieved b aope eee ee a ee 
Taylor v. Ualdwell (1868) 8 B. & 5. 928. 

11 At pp. 240-842. 

18 Sepra. 


13 Oy McElroy and Williams also cite Halton v. Chadwick (1918) 84 T.L.R. 
— ; (1919) 85 D. L.R. 690 (H.L.) but this was a case of rationing 
ided by wartime regulations. 

14 [1917] A.C. æ pp. 511-812. 

18 Ibid, at p. 315. 
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been sufficient for them. It is obvious that if this is a good 
answer each of the other contracting ies could have made 
it m turn, damages would have been due to all, and the clause 
would be no protection whatever.” 


Lord Wrenbury made an interesting comparison with insolvency 
after demonstrating the same point made by Lord Dunedin, say- 
ing 16 e 

“* A trader is insolvent notwi mg that he is able to satisfy 
one creditor if he is not able to satisfy all his creditors. A 
merchant has a short supply notwithstanding that he is able to 
satisfy one customer when he is not able to satisfy all.” 


Strangely enough, it was the only dissenter,?’ Finlay L.C., who 


sketched out most fully the possible consequences of applying pro- 
rating to the construction of the contract.’* He said: 


** It is unnecessary to consider what would have been the 
result if the purchasers under the other sixteen contracts had, 
like the respondents, insisted on their right to deliveries. Prob- 
ably it would be held in such a case that the deliveries 
would fall to be made in the order of priority as they fell due, 
and that, in the event of delivery being due under several con- 
tracts at the same time, the amount which it was ible to 
obtain to implement the contracts would fall to divided 
among them pro rata, and that as regards any balance remain- 
ing undelivered there would be a prevention within the meaning 
of the clause.” 


Thus all members of the House were agreed that in appropriate 
circumstances the totality of a merchant’s commitments could be 
taken into account in considering his liability and two members, 
Lord Finlay and Lord Haldane, explicitly favoured prorating as a 
solution to the problem of short supply. 

The second authority cited by McElroy and Williams, Pool Ship- 
ping v. London Coal Co. of Gibraltar,'* involved a contract by 
which the defendants undertook to supply Welsh and Durham 
bunker coal from their depot at Gibraltar to the plaintiffs’ ships in 
1987. An exemption clause provided that 


“ In the event of any cause or circumstance beyond the 
control of the sellers. . . which prevents. . . the normal work- 
ing of this contract, sellers be entitled to relief from all 
obligations under this contract... .” 


16 Ibid. at p. 526. See also to the same effect Lord Loreburn at p. 510, Lord 
Adkinson at p. 520 and Lord Shaw of Dunfermline æ p. 528. 

17 He took the view that since other customers of the appellants were not insisting 
on the performance of their contracte the quantities of chemical thus made 
available in fact lef a sufficient supply which should have been applied to the 
performance of the respondents’ contract. 

18 [1917] A.O. at p. 608. For the basis on which quotas should be allocated in 
prorating see post, notes 8448. 

19 Supra. 
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Statistical averages showed that normally 18,600 tons per month 
of bunker coal were enough to stock the depot at Gibraltar. This 
proved misleading for the period March-June 1987 as a result of 
Government advice to public utilities in the United Kingdom to 
increase their stocks of coal and to a sudden and unexpected boom 
in shipping. The defendants obtained emergency stocks of more 
expensive foreign coal and supplied one of the plaintiffs’ ships in 
part from these new stocks and in part from ordinary stocks,” 
charging some £49 in excess of the original contract price. Branson 
J. held that in considering the meaning of the phrase ‘* normal 
working of the contract ” in the exemption clause he was entitled 
to take account of the defendant sellers’ commitments to other 
buyers, that the normal working of the contract had been hindered, 
and that the defendants were justified in the course they had taken, 
supplying in part out of normal stock and in part out of the more 
expensive emergency supplies. To this extent he did approve pro- 
rating, but he did not embark on any general exploration of its 
implications. 

These two cases might have seemed enough to establish pro- 
rating as an aid to the construction of exemption clauses which 
could, following the course of reasoning suggested by Corbin,” 
have been extended to contracts where no exemption clause 
appeared. A difficulty might, however, seem to have been placed in 
the way of this apparently desirable development by some remarks 
in the advice of the Privy Council in Hong Guan v. Jumabhoy.™ 
The facts were that the appellants, traders in Singapore, entered 
into a contract to purchase fifty tons of Zanzibar cloves from the 
respondents, who imported these cloves into Singapore. The con- 
tract was expressed to be “* subject to force majeure and shipment.” 
In December 1950 when the cloves were to have been shipped to 
Singapore the respondents did in fact ship fifty tons of cloves but 
they required 875 tons to fulfil their contracts with the appellants 
and other buyers. The fifty tons were allocated to these other 
buyers who had got ‘“ definite’ contracts not expressed to be 
& subject to force majeure and shipment.” = There seems to have 
been no question of crop failure“ and the report leaves the 
inadequate shipment unexplained. The arguments in the case 
centred on the “ subject to shipment ” clause. The respondents 
contended that its effect was to give them a free choice whether or 
not to ship the goods but that once the goods were shipped, if they 
had not been shipped in fulfilment of other contracts, then they 
were bound to make delivery unless excused by force majeure.” 


70 [1989] 2 All E.R. at p. 484. 21 Supra, note 10. 

22 [1960] A.C. 664. 23 Ibid. at p. 688. 

24 Ibid. at p. 685: evidence that the 1950 crop was three-and-a-half times larger 
than that of 1049. 

25 Ibid. at p. 701. They relied on the judgment of Porter J. in Hollis Bros. v. 
White Sea Timber Trust [1986] 8 E.B. 905, where the phrase ‘‘ subject to 
shipment " was not socompenied by any further phrase such as foros majours. 
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The Council Board rejected this contention, saying that it would 
have deprived the agreement of contractual force.** The Board 
took the view that since ‘‘ subject to shipment ’’ was coupled with 
‘* force majeure ” the effect of the ‘* double-barrelled ” *" condition 
was to protect the sellers if they had not been able to perform the 
contract through circumstances beyond their control and if they 
were unable to procure goods for shipment.** Since, however, the 
respondents had manifestly been able to procure fifty tons the Board 
held that the exemption clause did not apply,®* saying that in the 
absence of express provision to the contrary, the fact that the 
respondents had other contracts to fulfil was irrelevant. Lord 
Morris of Borth-y-Gest, who delivered the advice of the Board, dis- 
tinguished Tennants v. Wilson and Pool Shipping v. London Coal 
Co. of Gibraltar on the ground that it was the exemption clauses in 
those cases which had enabled the courts to look at a party’s other 
commitments.’ He continued: ‘* There are no words in the present 
contract which enable the respondents to excuse their failure to 
deliver by reference to ther other commitments.’’ 
Elsewhere 7! he said: 


‘* Their Isordships are clearly of the opinion that the res- 
pondents cannot be allowed to excuse their non-performance by 
reference to their other commitments or to to give those 
other commitments priority over the appellants’ claim. The 
contract of November 7 contams no reference to other contracts 
or to other commitments. Such other commitments were of no 
concern to the appellants.” 


It must be remembered, however, that so far as appears from 
the report, there was nothing in the nature of a frustrating event m 
Hong Guan v. Jumabhoy. Nor indeed was it a true case of pro- 
rating,** which in essence requires that lke cases be treated alike. 
In Hong Guan the respondents were seeking to give certain binding 
contracts an absolute priority over what the Council Board held to 
be another binding contract. On this view Hong Guan would seem 
to throw no doubt either upon the use of the principle of prorating 
as an aid to the construction of exemption clauses in appropriate 
cases or to its extension, on the reasoning suggested by Corbin,” to 


236 Ibid. at p. 700. : 

47 Ibid, at p. 600. Am example of an attempt to widen the protection of an 
exclumon clause in fact cing the oppomte affect. 

as Ibid. at pp. 600-700. 

2° Ibid. at p. TOL. 

30 Ibid. a4 p. 700. 

31 Ibid, at pp. 701-702. 


32 Tt is, however, of interest +o note that counsel for the « suggested at 
p. that one possible construction of the exemption clause was that the 
respondents should use due dli to ship and if, after having used such 

the 


diligence, they stil lacked a gh a Ahr art ada aah 
ppellants e Tespondent apparently made propor- 
tionaée delivery on a number of other contracts. Bee pp. 697 and 702. 

33 Supra. 
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cases where there is no express exemption clauss but partial frus- 
tration had occurred. 

The adoption of prorating would leave a number of important 
subsidiary problems to be solved. The first is the basis upon which 
distribution should be made. The Uniform Commercial Code in 
section 2-615 (b) gives the supplier a wide discretion, allowing 
allocation to be made on any basis which is fair and reasonable.** 
On the other hand Lord Finlay in his dissenting speech in Tennants 
v. Wilson suggested that contracts should take priority in accord- 
ance with their delivery dates, those with the earlier dates being 
performed in preference to those with the later, pro rata distribution 
only taking place when there were several contracts with the same 
delivery date.** No other member of the House referred explicitly 
to this problem, but Lord Haldane in saying that the appellants 
“ were either bound to all their customers equally or they were not 
bound to any of them ” ** and Lord Wrenbury in his analogy with 
imsolvency *7 seem implicitly to reject Lord Finlay’s approach. It 
may be that Lord Wrenbury’s analogy is a better guide than Lord 
Finlay’s application of qui prior est tempore potior est jure. In 
insolvency all creditors, whatever the repayment dates of their 
debts, are placed on an equal footing, subject to special categories 
of preferred and deferred creditors. The catastrophe supersedes 
any priority of time in the original transaction and all share on an 
equal footing m the distribution of a dividend.** Fixed dates of 
repayment, and delivery, may be regarded as based on the assump- 
tion that there will be enough for all and when this fails the dates 
fall with it, allowing all to share in what can be salvaged regardless 
of origmal temporal priority. This seems to be the accepted 
American view for proration ** and appears to have much to com 
mend it in that distmctions between the delivery dates of different 
contracts may be very narrow and based on fortuitous and arbitrary 
considerations which should not operate to give one party an 
absolute priority over another. Thus a customer may have asked 
for his delivery date to be postponed because there were heavy calls 
on his storage space or the like. It would not seem reasonable that 
such a customer should be called upon to rank behind another who 
had taken an earlier delivery date just because his storage space 
would be free or his sub-purchasers required earlier delivery in their 
turn. Furthermore, both Corbin and the Uniform Commercial Code 
stress that a supplier prorating may set aside allocations for regular 
customers not under contract at the time when the shortage 


34 Por text see supra, note 6. 

35 Supra, note 17 and 18. 

76 [1917] A.C. at p. 512. 

97 Supra, note 16. 

38 See Bankruptcy Act, 1914, ss. 80 and 38. 

38 See Corbin on Contracts, Vol. VI, a& pp. 418-415; Official Comment 11 to 
U.0.C., s. 2-615 (b). 
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occurred.*° This seems reasonable, but it is hard to see how this 
could logically be done if Lord Finlay’s temporal sequence were 
adopted as the basic rule. As the supply is short the earlier con- 
tracts will absorb the supply leaving nothing for the later. If 
allowance were then made for regular customers not under contract 
this would mean preferring persons without contracts to some with 
contracts, which seems absurd. Itis one thing to treat some persons 
without contracts on an egual footing with those who have com 
tracts. It seems quite another to give those without contracts a 
priority over some who have contracts. 

Apart from this question of preserving the good will of regular 
customers, Corbin suggests that there may be other cases where, to 
pursue the analogy with insolvency, a customer may be regarded as 
being in the nature of a preferred creditor. Thus in a shortage of 
heating materials it is suggested that a hospital may be preferred 
to an hotel, a home to a factory.“ 

Pursuing the analogy further, there may be fraudulent prefer- 
ences in prorating as in insolvency. Corbin points out that it the 
supplier makes further contracts with other parties, after the opera- 
tion of the partially excusing factor, in order to take advantage of 
increased prices resulting from shortage, these contracts must be 
ignored in the distribution.“ The Comment to the Uniform Com- 
mercial Code says of section 2-615 (b) that contracts made with 
regular customers after the operation of the frustrating event may 
be made at increased prices, but that care be exercised in making 
allocations when prices have increased and that “‘ in case of doubt 
his contract customers should be favoured and supplies prorated 
evenly among them regardless of price. Save for the extra care thus 
required by changes in the market, this section seeks to leave every 
reasonable business leeway to the seller.” © 

The buyer is not obliged to take the quota under either the 
Restatement “ or the Uniform Commercial Code “* and Corbin’s 
suggestion that as exemption clauses are to be construed as being 
for the protection of the seller it therefore follows that the buyer is 
normally bound to take the allocation ** would seem to run counter 
to the stress which has so frequently been placed in this country on 
the application of the contra proferentem “ rule to the interpreta- 
tion of these clauses and thus may not be a reliable guide. 


40 Corbin, op. oit. p. 414; U.0.0., s. 2-615 (b). Bee supra, note 6. This would 


be to preserve will. The importance of this was recogni 
ES re in tho mitigation case of Fray v. Kwik-Hoo-Tong ( 1920] 
1 . 400. 

41 See Corbin, op. at. VoL VI, p. 415. 43 Tbid. at p. 414. 


43 Bee citation and discussion ın Hawkland, Transactiona] Guide to the Uniform 
Commercial Code, Vol. 1, pp. 220-281. 

44 Bee McElroy and Williams, op. cit., at p. 28. 

45 Supra, note 48, and U.0.0., s. 2-616. 

46 Gee Corbin, op. ot. Volk VI, p. 411. 

47 Recently ed in the Hause of Lords in Swisse A 1 v. N.F. 
Rotterdamsche Kolen Centrale [1987] 1 A.C. 881 at pp. , HFT. 
See also Bramwell B. in Jackson v. Union Marine Insurance Co. (1874) L.R. 
10 O.P. at pp. 144-145: “' The exception is en excuse for him who is to do the 
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The final important subsidiary rule suggested in Corbin is that in 
the event of a supplier failing to deliver an allocation in a case of 
partial frustration the measure of damages should be the difference 
between the value of the customer’s quota on a reasonable distribu- 
tion and the value of any quantity which has m fact been delivered 
to him, together with the amount of any foreseeable consequential 
losses.“* This does not seem open to objection. 

The meagre amount of English authority on the problem of 
prorating is probably to be explained by the general prevalence of 
exemption clauses which make express provision for many, if not 
all, of the questions which would arise m practice. If the efficacy 
and scope of exemption clauses are limited by reforming legislation 
it may be that prorating will give rise to more frequent problems 
before the courts and American discussion and experience seem 
to point the way to solutions more satisfactory than some of those 
which could be derived from such English authority as there is. 


A. H. Hupson.* 


to save him from en action and makes his non-performance 

contract, but # does not operate to take away the right the 
ee ee if the non-performance had been a breach of con- 
tract, to retire from the ——— ... if one party may, so may the other.” 

48 Qorbin, op. of. Vol. VI, p. . 

* wia., LLB., Senior Lecturer in Law, University of Liverpool. 


REPORTS OF COMMITTEES 


ROYAL Com™assion oF Inquiry: COMPENSATION FOR PERSONAL 
Insurny IN NEw ZEALAND 


In September 1966, a Royal Commission was set up in New Zealand 
to inquire into the law relating to compensation and claims for 
damages for incapacity or death arising out of accidents (including 
diseases) suffered by persons in employment. Some may therefore 
be surprised by the title of the Report which the Royal Commis- 
sion, arguably going beyond its terms of reference,’ produced in 
December 1967. The explanation is a simple one. The three-man 
Commission, chaired by Woodhouse J., reached the conclusion that 
it was ‘‘ impossible to resolve the problems of industrial injuries 
in isolation.” Far from merely tinkering with the employee’s right 
of action at common law, or toying with absolute liability, or recom- 
mending minor improvements to the Workers’ Compensation Act 
1956, the Royal Commission boldly recommends a comprehensive 
social insurance scheme providing “ immediate compensation with- 
out proof of fault for every injured person, regardless of his or her 
fault, and whether the accident occurred in the factory, on the high- 
way, or in the home.” The negligence action for personal injuries 
should be abolished, and the 1986 Act repealed. 

Plainly, so radical a solution of the problem of adequately com- 
pensating the injured demands a careful evaluation not only in the 
land of its origin but in other common law countries. Whether 
Parliament will give effect to the scheme in New Zealand is very 
doubtful. The Government has been non-committal; the Law 
Society seems likely to be a vigorous opponent; the unions and 
the insurance companies are violently opposed; and no organised 
group is championing it. In default of better arguments, its oppon- 
ents will ask the question: ‘‘ who wante itr’? If this is a fair 
assessment of the state of public opmion, it is important that the 
Report should receive as much unbiased discussion as possible. 

The Commission would have been prepared to see the various 
categories of injury tackled separately, first industrial injuries, then 
those caused in road accidents, and then, at some future date, all 
others, had not a comprehensive scheme seemed practical. But 
we are assured in the Report that a scheme compensating injuries, 
at whatever time of the day they may occur, and whatever their 
cause, is practical. 

The common law remedy for negligence is condemned on several 
counts. First, the adversary system is said to hinder the rehabili- 

l Should the clause ‘' associated matters thet the Commission may deem to be 

Televant to the objects of the inquiry ” have been construed orusdom generis 

with the earlier clauses, in which the phrase “ın employment” appears four 

times ? 
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tation of injured persons after accidents,* while playing no effective 
part in preventing them. Any compensation scheme must serve the 
goal of complete rehabilitation, which is a consideration of ** over- 
riding importance.” ‘This is stressed again and again in the Report. 
Secondly, the fault principle cannot be used to justify the common 
law remedy,’ and is erratic and capricious in operation. Thirdly, 
this remedy produces “ a complete Indemnity for a relatively tiny 
group of injured persons; something less (often greatly leas) for a 
small group of injured persons; for all the rest it can do nothing.” 
Fourthly, it is cumbersome, inefficient and extravagant. Finally, 
it does not meet the five requirements of a satisfactory compen- 
sation scheme specified by the Commission.‘ 

Its criticism of the Workers’ Compensation Act 1956 (derived 
from an Act of 1900, which was modelled on the Workmen’s 
Compensation Act 1897 (U.K.)) forms an essential part of its 
reasoning. Maximum weekly payments here are $28—75 for a single 
worker, and the Act, contravening ILO Convention No. 121,* fixes 
mx years as the maximum period over which payments (usually 
commuted into a lump sum) may extend. There will be no 
disagreement with the view that these restrictions mean that the 
compensation payable in cases of total disability is artificially low. 
Moreover, the Act gives rise to far too many demarcation problems: 
exactly who are squeezed out by the definition of ‘ worker ’’; what 
accidents arise ‘‘ out of and in the course of the employment ”? A 
fundamental! flaw is that compensation rates depend on the severity 
of injury, without reference to the question whether loss in earning 
capacity is associated with it. Moreover, payments are levelled out. 
The man with a small injury does comparatively well; the man with 
an injury which will ruin his life is fobbed off with a paltry sum, 
and with nathing in respect of the seventh and subsequent years of 
his incapacity, even if total. 

We should, says the Commission, make a clean break with this 
system and its adversary techniques. An independent agency of 
government should handle a comprehensive loss-sharing scheme. 
Private enterprise should be banished from the arena. This would 


3 Possibly true, bué if facts be thought necessary to support this proposition, it 
remains nos proven. It is also hard to accept the Commission's view that the 
workers’ compensation system oan really do ‘nothing ’’ in the field of physical 
and vocational restoration of the injured. As a practical necessity, injured 
workers are compelled to obtain a medical certificate without delay after an 
accident. No doctor narrowly confines himself to the compensation issue. 

3 An argument which is more eemly advanced in New Zealand, where 

Injury actions are tried with juries, and sympathy verdicts tend to dilute the 

requirement that fault be proved. 

(1) Community ibility; (2) comprehensive entitlement, d.o., that 

injured persons d not be treated in different ways depending n the 

causes of the mnjury—this is said by the Commission to ‘' follow automa y” 

from (1), but does it?; (8) complete rehabilitation; (4) real compensation, 

1.8., “a realistic assessment of actual loss, both physios! and economic, fol- 

lowed by æ shifting of that loss on a suitably generous basis’; and (5) 

administrative effimency. 

5 Employment Injury Benefits 1964, Art. 9 (8). 

Vou. 81 19 
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reduce the costs of administration and avoid the duplication of 
organisation which is inevitable when there are sixty-two individual 
companies operating. With respect, this part of the Commission’s 
Report is extremely convincing. Why, given the drastic limitations 
of workers’ compensation, have the unions not even agitated in the 
past for improvements? Because, I suspect, they forgive (and will 
continue to forgive) all if their members are allowed to bring an 
action at common law with its entrancing vision of a pot of gold. 
What they forget is that only a small proportion of their members 
will be able to prove negligence or a breach of statutory duty. It is 
far from obvious why the success of a few (spectacular it may be if 
they are acquitted of any contributory negligence) justifies the 
relegation of the remainder to the untender mercies of the Workers’ 
Compensation Act. 

The Commission also notes the absurdity of double compensation, 
first at common law, or by way of lump sum under the Act, and 
secondly through social security—two systems operating indepen- 
dently and in enforced disregard of each other.* It rejects, however, 
the submission put forward by the Social Security Department that 
there should be a basic and uniform level of compensation for all, 
supplemented by means-tested economic and dependants’ allowances. 
There must rather be “an assurance of income-related social 
security.” T 

The general basis of entitlement under the proposed scheme 
would be “ bodily injury by accident which is undesigned and 
unexpected so far as the person injured is concerned,” excluding 
incapacities arising from sickness or disease. The International 
Classification of Diseases * is referred to by the Commission as a 
convenient way of distinguishing the injury conditions which should 
qualify from those which should not. This is an interesting new 
departure, but if and when it comes to drafting legislation this 
classification could hardly be incorporated by reference and one 
wonders rather uneasily whether the formula which is adopted, 
whatever it is, will give rise to a series of demarcation problems just 
as acute as those which can arise at present under the Workers’ 
Compensation Act. Exceptionally, it is recommended that certain 
work-connected industrial diseases should be covered—in deference 
to the status quo. This part of the report is disappointingly brief. 
The Commission asks that a medico-legal study group be set up to 
study the problems of the boundary. One wishes that the 


$ The Law Reform (Personal Injuries) Act 1048, s. 2, permite half the value of 
benefits received under the National Insurance (Industriel Injuries) Act 1965 
(U.K.) to be brought into account against loss of earnings in a common law 
action. If this is anomalous, it is much less anomalous than a system whereby 
— payments are made under two separate statutes. 

T p a eae a aa aeee the Rt. Hon. 
Douglas Houghton H.0.Deb. Vol. 701, col. 872 (1064). plas added. 

8 Manual of the International Statistical Classifloation of Diseases, Injuries and 
Causes of Death, WHO, Geneva (1957), p. 243. 
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Commission had itself had the time to delimit the contmgencies to 
be covered with some precision. As it is, the Report is open to the 
criticism that what it treats as details for the future to resolve may 
constitute quite major difficulties with the whole scheme. Since 
questions of ‘f law ’’ (whatever these may turn out to be) may go 
to the Supreme Court, according to a separate recommendation of 
the Commission, it is hardly clear that the administration of the 
scheme will be as efficient and un-“ legalistic ” as the Commission 
would have it. 

Of its very detailed recommendations about the calculation of 
benefits, probably the most significant are that automatic compen- 
gation should be the equivalent of 80 per cent. of lost income for 
periods of total incapacity (to give a margin for personal initiative 
in rehabiktation); that assessments must “ give all reasonable doubts 
in favour of the applicant ’’;®° and that compensation should 
generally be made by periodic payments which could be adjusted 
upwards, but never downwards, when circumstances change; that 
they should be automatically adjusted at two-yearly mtervals in 
order to meet changes in the cost of hving; and that the ceiling 
should be fixed at the very generous figure of $120 per week. Most 
people would thus collect their whole 80 per cent. What about lump- 
sum awards? Minor permanent disabilities should be compensated 
in that way, says the Commission, and there should also be a 
discretion to commute periodic payments, apparently in all cases, 
“ where the interests or pressing needs of the person concerned 
clearly would warrant this.” We are unfortunately not told what 
principle, if any, would govern the exercise of this discretion by the 
Board which would have ultimate appellate jurisdiction and preside 
over the administration of the scheme. Would it ultra- 
paternalisticalty make its own estimate of an applicant’s interests, 
or would it regard him as entitled to manage his own financial affairs 
and make his own decision? This is no theoretical dilemma, since it 
is all too likely that almost everyone will choose to receive a lump 
sum if he can get it. ; 

The scheme should be compulsory: no “ contracting out ” would 
be permitted. Its present cost is estimated at $88 million. The 
funds required should be provided by insured employers contributing 
at the rate of 1 per cent. of all wages and salaries; by self-insurers 
and motor-vehicle owners making much the same contribution as 
they make at present; by a slightly increased contribution from the 
Government; and by looking to two at present non-contributing 
groups, viz., (1) the self-employed and (2) motor-vehicle drivers, 
who would be required to pay an annual levy of $1-50 when 
obtaining their driving licences. These sources would provide a 
total of $41-8 million. Considering the comprehensiveneas of the 


* To appear in the statute (if so, unique?) or to be left as a standing administre- 
tive directive? 
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proposed coverage, the total extra cost involved, a mere $5:2 
milion, is almost unbelievably small. The estimated saving in 
administrative expenses partially accounts for it; the other main 
reason is that there would be a limitation of $25 on the weekly 
compensation rate during the first four weeks of a man’s incapacity. 
Prima facie, then, what is proposed certainly meets the practical 
requirement of cost, and does it without any obviously inequitable 
allocation of the load—if we except the insurance companies’ loss 
of business. 

As regards the very important topic of safety and rehabilitation, 
space permits us to-note only a few of the points made by the 
Commission. It endorses the measures promoted in Sweden by the 
Joint Industrial Safety Council. Union-employer collaboration over 
safety measures in factories will, it thinks, be easier if adversary 
methods of dealing with industrial accidents are removed. It firmly 
holds, too, that a system of merit or experience rating is ineffective 
as a means of promoting safety. It records its glowing approval of 
the Ontario system whereby the Medical Director of the Workmen’s 
Board and his staff keep in close touch with doctors throughout the 
province concerning treatments. This pattern should be emulated m 
New Zealand, and $200,000 should be set aside annually for the 
purposes of rehabilitation. 

From the objective viewpoint which it is fondly —— is one’s 
own, it is diffitult to find any really damaging criticisms to level at 
the Repart, breath-taking as its proposals are. As a fact-finding 
body it was not very successful. We are no nearer to a sociological 
evaluation of lumpsum awards than we ever were.“ We still have 
no clear idea of the extent of insurance companies’ profits, or of the 
slice of the damages cake that goes in legal costs, or of the incidence 
or significance of voluntary payments made by employers—which m 
some cases convert compensation received into a complete indemnity 
against loss of income during incapacity. With respect to the gaps 
in the information suppHed to it, it is appreciated that some facts 
were impossible or extremely difficult to obtain. The submissions 
presented to the Commission might have been more informative: 
too many were confined to unsupported generalisations, and to 
dubious value-judgments based on them. One must protest, 
however, about the Commission’s occasionally rather dubious use of 
statistics. For instance, its analysis of 864 common law actions 
commenced in the Wellington Supreme Court in 1962 and 1968 seems 
unsatisfactory. Sixty-one were brought to trial, and the plaintiff 


1¢ In addition, es the Royal Commission notes, there would be several important 
indirect ssvings, 6.g., the cost of unsuccessful litigation; the cost of all present 
public liabi surance, moma ct dhe a aa pelioy 


premiums 
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succeeded outright in only twenty-two of them. These figures do 
not in themselves demonstrate the inadequacy of common law 
actions, as is claimed. A much more searching analysis was called 
for here, including investigation of the adequacy of the figures at 
which a high proportion * of the remaining 808 actions were 
compromised. It is implied that a plaintiff who settles his case 
receives less than adequate compensation for his losses, but common 
experience suggests that plaintiffs do by no means badly. To 
examine only the ** thin ” and the intractable 4 cases actually taken 
to a hearing really distorts the picture. The Commission’s arguments 
for the abolition of the right of action at law nevertheless seem to 
be sufficiently strong to carry its conclusion, without recourse to 
statistical arguments. 

The Royal Commission is indeed to be congratulated on its 
boldness. It has, of course, tailored the solution which it offers to 
the New Zealand scene, most noticeably so in its estimate of 
mcome'and expenditure. But the philosophy of the Report may be 
exportable. Would it be too much to say that its acceptance in the 
United Kingdom would lead to benefits both more equitable and 
more generous than those available under national insurance? 
Three final questions: is it not inescapable that all injuries resulting 
in loss of production should be a community responsibility? If so, 
what conceivable purpose is served by distributing losses through 
employers and the owners of motor-vehicles? If the real aim at 
present is to reach insurance funds, why not institute one insurance 
fund and let claims be made on it directly? If we reach that pomt 
in our thinking, as the Woodhouse Commission has, the principal 
remaining problems will be how the cost of raising the fund will be 
distributed, and how its benefits will be allocated and administered. 
As for the narrowing of the role of the tort of negligence, this is 
likely to be a cause of academic rejoicing. Left to compensate 
property and pecuniary losses, its principles will more closely 
correspond with those actually applied by the courts. 


D. L. MArHreson. 


13 prea lo mad companies’ submissions indicated that 25 per cent. of claims are 
a oned. 
13 1.6., where the gap between the two medical prognoses proves unbridgeable. 
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THe LABOUR [INJUNCTION IN SCOTLAND 
THE disease of the “‘ labour injunction ’’ appears to have spread to 
Scotland. This important new outbreak makes desirable at least 
an abbreviated account of Square Grip Retnforcement Ltd. v. 
Macdonald.} 

The plaintiff company, one of seven companies in a group, 
manufactured steel reinforcement materials, used mainly for build- 
ing sites. It insisted on “* direct negotiation >? with its employees 
through its own works committees and, though it permitted workers 
to join them, it refused to negotiate with or recognise trade unions. 
It made all this clear in each worker’s manual of employment 
conditions. After great dissatisfaction over conditions of employ- 
ment, some 70 per cent. of the workers joined the union (T.G.W.U.) 
of which the defendants were officials. After abortive attempts to 
secure recognition ‚in which the Ministry of Labour’s conciliation 
officers played a part, the defendants made a list of demands (for 
recognition of the union and its shop stewards; for a procedure 
agreement on disputes; and for negotiation over wages and other 
conditions) saying that if these were not met in full there would be 
a strike, the company would be “ blacked,” and other union 
officers and the T.U.C. so informed. The company refused to nego- 
tiate, whereupon fifty-eight of its seventy employees withdrew 
their labour. Soon afterwards, various T.G.W.U. officials (including 
the defendants) attended at building sites where contractors known 
to be customers of the plaintiff company worked. Employees of the 
customers refused to off-load steel supplies from the plaintiffs so 
that the customers were forced to refuse delivery of those materials. 
There was also evidence in at least one case of a threat to a 
customer’s management that if supplies were accepted their workers 
would then strike. In confirming the interdict against the defendants 
for inducing breaches of the commercial contracts, Lord Milligan, 
in a prolix judgment, may be said to have touched mainly on the 


following points: 


(a) The breach 


The customers were in breach because it was their obligation to 
off-load the lorries under the contracts of supply made with Square 
Grip. There was, it is true, a clause in the contracts which allowed 
Square Grip to cancel in the event of a strike; but even the 
customers could not avail themselves of that clause as it was 


1 1988 S.L.T. 65 (Outer Honss) (No. 2). An imterim interdict had been earlier 
granted ew parte and continued by Lord Avonside: 1966 8.L.T. 282, In this 
action Lord Milligan granted a final interdict. 
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worded. So, a fortiori, it could not help the defendants.? This type 
of clause, giving one party or both parties to the contract an option 
to terminate (as was also the case in the Emerald contract), must, 
of course, be sharply distinguished from any clause or factor which 
prevents there being a contract or a breach at all. Breach is a 
critical part of the tort and where ‘“* there is not a contract the 
breach of which he could procure,” the defendant cannot be liable 
however much he induced anyone to do it.’ Here, however, the 
breaches were established. 


(b) Knowledge and intention 


Lord Milhgan found as a fact that the defendants “ all knew that 
the firms referred to on record were customers of the petitioners 
and that the materials were being sent to the customers in further- 
ance of contracts ”’; and “ although they did not know the terms 
of the contracts. . . . they all realised, or in any event must have 
realised, that blacking would injure the petitioners and would 
cause a breach of contract.” 4 In such a situation the necessary 
mental element is proved, unless the defendants can positively 
prove an intention not to cause breaches of contract, as in White v. 


Riley." 


(c) The inducement 
In regard to those customers where officials had directly 

approached a customer’s management, there had clearly been a 

direct inducement of breach and the tort was thereby established. 

But in most cases the officials had only informed the customer’s 
workmen (union members) of the position, though they knew that 
such workers had offered to black the plaintiff’s materials to help 
their fellow workers at that company. They had no authority to 
instruct these workers not to unload but they could ‘** exhort and 
persuade them not to do so ’’; and they were all “ anxious to do 
what they could to coerce the petitioners ’’ into recognising the 
union. In considering whether a person has induced another to do 
something, Lord Milhgan went on, their relative positions must be 
considered; and where one was ‘* desperately anxious ” to achieve 

a result even a ** suggestion ’? coming from him would suffice. So it 

was here.’ 

a Ibid. p. TL. 

3 MoManis v. Bowes [1988] 1 K.B. 08 at p. 127, per Blesser L.J. (contract 
determinable by induces at will); so too De Francesoo v. Baranem (1800) 45 
Oh.D. 480 (infant's contract vad; no tort). See too Morris L.J. in Thomson 
v. Deakin [1952] Ch. at p. 708: * If the contract . . . is lawfully terminated, 
then there is no violation." Nothing ssid in the Emesrald Case [1966] 1 
W.L.E. 691 concerning a ‘' heedless ”’ or '' reckless ” state of mind can affect 
this point, for where no breach is proved the torb cannot be constructed ont of 
mere subjective elements. [But see now contra, Stamp J., Torquay Hotels v. 
Cousins [1968] 8 All H.R. 48, noted post.] 

41088 SLT. at p. 72. 


5 [1021] 1 Oh. 1, especially per Warrington L.J. at p. 26. 
* 1988 B. L. P. at pp. 72 and 78. 
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It will be recalled that in Thomson v. Deakin,” warnings of the 
blacking given to the employers (there the plamtiff’s suppliers) 
were treated as a mere ‘* statement of the facts ”’ or “‘ advice.” If 
the tests used in Square Grip are applied it is difficult to see how 
such information can ever be imparted by union officials to a 
firm’s Management without it amounting to persuasive procure- 
ment. Even more alarming, it is difficult to see how, on such 
tests, union officials are able to do what has been done for 
decades—namely, inform their members that a company is 
“ black ” and in dispute with the union—without the risk of bemg 
liable for ‘‘ inducing ’? whatever these members chose to do. Again, 
in Thomson v. Deakin Jenkins L.J. was insistent that “‘ general 
exhortations issued in the course of a trade dispit such as ‘ Stop 
supplies to X’; ‘ Refuse to handle X’s goods’: ‘Treat X. as 
black ’ and the like ” were not necessarily wrongtal inducements 
because their object might be achieved by lawful means. Also, as 
the Court of Appeal decided, in mdirect inducement, where A is 
striking at the contract between X and Y by persuading B (usually 
X’s servant) to take action, it must be shown that B’s act is 
wrongful before A can be made Hable to Y. And it must be shown 
that the breach between X and Y is a “‘ necessary consequence ” of 
the act A induces B to do.’ 

None of these points is adequately dealt with by Lord Milligan. 
He appears to assume that the workers on the sites would have 
been in breach of their employment contracts, and rejects the 
idea that they acted ‘‘ spontaneously.” But since he later finds 
that there was a trade dispute in existence, his failure then to 
investigate the effect of the first limb of section 8 of the Trade 
Disputes Act 1906 * is odd. In truth, one passage suggests that he 
was persuaded that a section of Lord Pearce’s speech in Stratford 
v. Lindley ?° affects the authority of Thomson v. Deakin. Counsel 
for the respondents does not appear to have replied properly to the 
point.!! In Stratford, the majority of the Law Lords. undoubtedly 
treated the facts before them as indtrect inducement (defendants 
persuading customers’ workmen to leave barges, thereby bringing 
about breach of the plaintiff’s contracts with customers). But Lord 
Pearce (with whom Lord Donovan expressed general agreement) 
treated the case as one of dtrect inducement by reason of the letter 


T [1952] Oh. 646 a pp. 685-686, per Evershed M.R. (there was no ‘‘ pressure, 
rrusaion or procuration "of the mapplias). 
8 |1952] Ch , per Jenkins L.J. at p. 607 and at p. 606. See too Evrershed 
.R. at pp. 681-682 and p. 687; Morris L.J. — 12. Bee the previous note 
of whish tis, ants 


— formed the secon , on Daly Mirror Ltd. 
v. Gardner 87 .L. R. 1280 (0.A.) in (1 81 M.L.B. 440, especially 
at 


® ering acts done in furtherance of s trade dispute not actionable on ths 
— only «hat they ınduce breach of a contract of employment. See infra, 


1 | ALO. at 
+ [ioo] A-0; a, p. 388, 19 (where. tha “contusion oE TetinGea of diteco, and 
indirect inducement is most marked). 
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sent by the union defendants to the customers via their trade 

association. The defendants, he says, 
“ made it clear to the association ... which in effect represented 
the hirers [the customers] . . . that the hirers could not return 
the barges to the plaintiffs. The fact that an mducement to 
break a contract is couched as an irresistible embargo rather 
than in terms of seduction does not make it any the less an 
inducement.”’ 


Therefore, when Lord Pearce comes to causation, he naturally holds 
that it is enough in this case of direct inducement if the defendants 
intended to procure a breach and did so as “‘ a reasonable conse- 
quence ” of their acts. But he adds very carefully: 


‘‘Thomson (D. C.) & Co. Ltd. v. Deakin was a somewhat 
diferent case from the present. In that case: < There never was 
any direct action between the defendants . .. and Bowaters 
Bon supplera] with the object of persuading or causing 
— to break their existing contracts with the plaintiffs 

Upjohn L.J. [1952] Ch. 646 at p. 662). In a case where 
Nia defendant does not communicate any direct pressure or 

ion to the contract-breaker but merely procures in- 

‘a situation which causes the breach I am inclined to 
agree with the dictum of Jenkins L.J. that it must be shown 
that breach of the contract ... ensued as a necessary con- 
sequence. ... But that is not this case.” ¥ 

Thus, so far — casting doubt on Thomson v. Deakin (as Lord 
Milligan seemed to think) Lord Pearce in Stratford inclined to 
agree with it, though he distinguished it. Thomson v. Deakin is 
not mentioned by any other Law Lord. 

It is submitted therefore that Lord Milligan’s judgment diverges 
from the law of England in so far as it fails to distinguish direct 
from indirect inducement of breach of contract. Thai is not to Bay 
that the defendants might not anyway have been found liable in 
Square Grip; for they may well have engaged in wrongdoing 
sufficient to make them liable for indirect inducement of breach of 
the supply contracts (although the better view is that inducement 
of breaches of employment contracts does not constitute such 
wrongdoing in furtherance of a trade dispute by reason of section 8 
of the Trade Disputes Act 1906).** But on the correct premises 


13 [1965] A.O. at p. 888 (italics added). 

13 The fact that Lord Pearce treated Stratford as a case of direct inducement is 
also proved by the fact that he found ıt unnecessary to decide whether the 
eonan Ce te 835). 
Whereas the finding that thay had so acted was ental to the other Lew 
Lords’ speeches, resting upon indirect inducement or breach of the hiring 
contracts. 

m a E pers v. AS OADE eae as 

t unreported), For other judicial — 
M.R. and Salmon L.J. in Stratford v. Kg = Mg 
in 


a 808—905 ; Pace (1005 8 ML, et p 
] AO. at p. 1911 (see — 211) and U — 
om v. Deakin [1003] _ 682 663. Contra: B M.B., 
Thomson v. Deakin [1952] Ch. —— ; Lord Pearce, Stratford v. Lindley 


[1965] A.O. at p. 888. 
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Lord Milligan would surely have argued his judgment differently ; 
for he criticises the defendants for not calling the. customers’ 
workers to give evidence about their alleged *‘ spontaneous ”’ acts," 
whereas the burden was surely- on the plaintiffs to prove (in the 
instances of indirect inducement) that these workers acted wrong- 
fully. Certainly, however, Lord Milligan must be right when he 
decides that the second limb of section 8 of the Trade Disputes Act 
1906 cannot protect defendants against whom there is proved the 
tort of inducing breach of commercial contracts.’* To the authority 
which he cites should be added Rookes v. Barnard, where their 
lordships decided that this part of the section applied only to 
c interference ’? which was not tortious, thereby (as Lord Ever- 
shed said) rendering this part ‘‘ nugatory.” | As interpreted, the 
section (like the Act of 1965) has no bearing on breach of 
commercial contracts. 

Since the above was written, the Report of the Donovan Com- 
mission has been published.** A fuller note on that Report will 
appear later; but three interim points may be made about its 
recommendations relevant to, the Square Grip case. First, the 
Report itself accepts that the Thomson case is good law and that 
indirect inducement of a breach of contract is not unlawful if 
“no unlawful means have been counselled or used.” ** The odd 

ion recently repeated by commentators that by reason of 
the Stratford decision we have now reached “‘ the end of the road 
for a puzzling distinction, first made in D. C. Thomson & Co. Lid. 
v. Deakin [1952] Ch. 646, between a ‘direct’ and ‘ indirect’ 
inducement of a breach of contract,’’** is certainly not accepted 
by the eminent authors of the Report (including Lord Donovan 

Secondly, the Report accepts the view that, in order to restore 
the balance of liberty for industrial action, it is necessary to amend 
the Trade Disputes Acts 1906 and 1965, so as to protect, in trade 
disputes, inducements of the breach of any contract (not merely, 


15 1968 S.L.T. at p. 74. 
ane See a Coen i A ee ee ee ee, 
ane ee — is “an interference with the trade, business or employment of 


wea ‘at pp. 1162, 1198, Bee too Lord Pearce at p. 1286. 
x posk Commission on Trade Unions and Employers’ Associations, Report (1968 
Omnd. 8698, H.M.8.0.) 
19 Ibid, para. 981 5). Bee too para. 801 (4). 
20 Gee Guest and 84 L.Q.R. 310 at p. 811. The same authors 
stato at p. 812 that in the Stratford case ‘‘ only Lord Upjohn . showed 
interest in whether the means used were unlawful in themselves." 
— to [1905] A.O. at pp. 825, 827-820, 842 per Lord Beid, Viscount 
Lord Donovan thet each of them referred to the use of 
colawfal meane and, no doubt for tek reswon, found it ann even 
to mention the Thomson case, as 16 was obviousl ished on that 
ground. As for Lord Peerce’s view, see notes f relevant tert 
tti Ons resson why the distinction between adrei” and" ndiea 
oee aa cing a a nite) adir o CLG ai 
M.L.B. at p. 445. 
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as now, contracts of employment).?! Clearly, after cases such as 
Square Grip, such amendment is essential to preserve the most 
elementary right to organise strikes or other types of activity 
hitherto available to groups of British working people. On the 
other hand, a majority of seven Commissioners wish to restrict the 
protection of the amended section 8 to trade unions, employers’ 
associations, and persons “* acting in an authorised capacity on 
behalf of a registered trade union or employers’ association.” »2 
The arguments of the minority of five against this restriction carry, 
it is suggested, the greater weight.* Thirdly, the Square Grip 
decision illustrates one of the many ways in which Chapter XIV of 
the Report has failed to take account of the new tendency on the 
part of at least some members of the judiciary to develop the 
common law in ways which have effects inimical to rights which 
have been considered for decades basic trade unions rights. Thus, 
the Commissioners, in sanguine Ropi say in their discussion of 
this tort: 


s (1) Mere advice is not inducement (of a customer)... (2) 
Such advice will not constitute an inducement to break a 
contract even if it calls attention to the possible dangers for 
the customer of continuing to deal with the employer in 


dispute.” * 

Lord Milligan was ready to call any suggestion or advice an 
** inducement ” if the defendant was ‘* desperately -anxious ” to 
achieve a given result. In the Stratford case, the Law Lords 
clearly were ready to give a wide scope to the term. It seems 
a pity that the Donovan Report does not, at the minimum, 
explicitly recommend that the judges should by statute be com- 
pelled to accept the legality of communications from a trade union 
by way of both information to its members about disputes with 
employers and warning or advice to customers or suppliers of the 
employer in dispute. Square Grip (amongst other cases) shows 
that such a statute is urgently required to preserve the traditional 
balance of strength in collective bargaining. 


K. W. WEDDERBURN. 


Inpucine BREACH OF CONTRACT WITHOUT THE BREACA 


Tae Cinderella of the modern law of torts’ is, almost daily, 
becoming more complex. The judgment of Stamp J. in The Tor- 


21 See paras. 878-804. 
42 Ths quotation is from Lord Tangley’s ‘‘ Supplementary Note "’ at p. 287 
only place where the proposal is spelt ea kee rr deen 
agenta,’’ Bee the main Report paras. 488, 800-808 
* Boo especially the brief but convincing comments of pera. 804, which goes some 
A T ER gravity of the majority proposal. 
1 Brest (1888) SI M.L.B. at p. 857. 
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quay Hotel Co. Ltd. v. Cousins and Others? is the most recent and 
most creative addition to. what is fast becoming a long line of 
modern authority. The case is another example of the so-called 
“ Labour Injunction ”? at work; it was a motion to continue an 
ew parte injunction awarded by Plowman J. and was argued on the 
basis of affidavit evidence. Such cases ° apparently never reach full 
trial proceedings and although described as only interlocutory * the 
judgments inevitably decide matters of great legal and practical 
importance. 

The Torquay Hotel Co. Ltd., owner of the Imperial Hotel at 
Torquay, through its membership of an hoteliers’ association entered 
an agreement in 1947 with the National Union of General and 
Municipal Workers (N.U.G.M.W.) and the Union of Shop Distribu- 
tive and Alhed Workers (U.S.D.A.W.) for the regulation of working 
conditions and wages. At all material times there also existed a 
Joint Trade Union Committee im the catering industry. The 
N.U.G.M.W., the U.8.D.A.W. and the defendant T.G.W.U. were 
represented on this committee. Before November 1967 the arrange- 
ments * of this committee excluded the defendant union from 
organising employees in residential hotels. In spite of these arrange- 
ments and probably because of the lack of activity by either the 
N.U.G.M.W. or the U.S.D.A.W. the defendant union had, since 
November 1966, made some ground in -organising labour im the 
Torquay area. At a later stage, because its powers of organising the 
catering industry were to be even further restricted, the T.G.W.U. 
resigned from the committee. 

By January 1968, catering membership of the T.G.W.U. m the 
area was large enough for it to set up a Torquay branch. 
Approaches were then made to the Hotels Association concerning 
recognition of the T.G.W.U. in the Torbay area and to Mr. Smith, 
managing director of the Torbay Hotel. Mr. Smith refused to meet 
with the defendant union, saying that he was already negotiating 
with the N.U.G.M.W. After the views of the T.G.W.U. members 
in the area had been ascertained the branch committee decided to 
invoke industrial action. The Torbay Hotel was picketed and 
within a few days ‘f was brought to a standstill.” ° 


ee eee ee eee 
and local ives of the union and the Transports and General Workers 
Union (T.G.W.U.). 


— J. . Stratford d Son Ltd. v. Lindley [1965] A.O. 200. 


e @ 


application and my findings of f conclusions of law depending on the 
facts can be no more shen [1968] 8 All E.R. at 48. 

5 Of. Spring v. N.A.S.D.9. [1066] 1 W.L.B. 585, defining analogous arrange- 
ments ‘ ‘as being a code of conduct made between persons of 
similar views '': per Sir tone V.O. at p. 592, i.s., non-contractual. 


Bee Wedderburn, Cases and Materials on Labowr Law, p. 967 at 86q. 
s [1068] 8 All H.R. as 61. 
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Mr. Chapman, manager of the Imperial Hotel, was reported in 
the local Press to have said ‘‘ that the Hotel Association was deter- 
mined to stamp out ” the intervention of the defendant union into 
the hotel trade. The inflamed branch members saw this as an 
attempt by Mr. Chapman to “‘ bring the union into discredit ”’ and 
to involve the management of the Imperial Hotel in the dispute." 
Pickets were immediately posted at the Imperial Hotel. 

The plaintiff brought an action for inducing breach of contract, 
interference with contract, conspiracy and intimidation. The court 
granted injunctions in relation to inducing breach of contract and 
picketing at the Imperial Hotel; the learned judge dismissed one 
claim for intimidation and found it unnecessary to make any finding 
in relation to alternative claims of conspiracy and intimidation. 

Space permits only a limited discussion of some of the issues 
raised in the judgment of Stamp J. 


1. Inducing breach of contract 


The Imperial Hotel had an existing contract with Esso Petroleum 
Co. Ltd. for the supply of oil. Esso was informed of the dispute and 
their Mr. Bevan pointed out to Mr. Chapman that there was no pomt 
in the Imperial Hotel ordering a fuel delivery under the contract 
which would be prevented from being delivered. Stamp J. was 
satisfled that the Imperial Hotel was forced to obtain its oil 
supplies from a more expensive source, Alternative Fuels Ltd.’ 

The contract 1° between Esso and the Imperial Hotel contained 
a force majeure clause. The defendants pleaded, and Stamp J. 
accepted, that the circumstances of the force majeure clause had 
existed and that the effect of the clause prevented there being any 
breach of contract between Esso and the plaintiff company. The 
learned judge then said: 

“ How then, so the defendants’ ar ent runs, can the 
defendants have induced a breach of itr To induce a man to 
do an act which under a contract he is entitled to do does not 


T Stam was not satisfied thet the union officials had properly understood 
Siac Suef EE (1968] 8 All H.B. 58. 

8 ENa all Gil tenkas Lites ate meban os Ihia Galena ion adil: 
[they] are not prepared to peas @ pioket or to make deliveries to premises the 
acim ae 4: ah 

[1988] 8 All B.R. 

® “Whose drivers, I gather, are not members of the defendant union ’’: [1968] 
8 All E.R. M. 

10 For details of which see [1968] 8 AN B.R. at 57. 

11 Ol. 10, which provided that “ Nether ariy harp De Danis eee oy s 


folfil any term of this ent if delayed, hindered or prevented 
by any circumstance w corer ahish dn noe Wik hin heir immediate control, 
incln . strikes, lockoutes, Seo depla of any kind . (or the threats 
of a i of any of the fo events) In the event of any of 
the fo ing circumstances matas shall be ai liberty to withhold, uce 
or snd deliveries . to such erteni as Esso im their absolute discretion 


may ñt and shall in no case be bound to purchase or for 
delivering from any other suppliers'’: [1988] 8 E.R. at pp. 57-58. 
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induce a breach and no tort is thereby committed. As a logical 
proposition there can, in my view, be no answer to it.” » 


For Stamp J. this was, however, an oversimplification of the prob- 
lem and he proceeded to extend tortious liability to interference 
with contract under the guise of considering “‘ the precise nature of 
the tort described as inducing or procuring a breach of contract.” 12 
Stamp J. saw the essence of the tort as involving a “‘ procure- 
ment of the violation of a right.” 14 With respect one would not 
dissent from this analysis but only inquire what is meant by “ a 

right ” in this context: 
s . prior to February 8, 1968, the plaintiff had the right, 
until the happening of one of the events specified in the force 
, majeure clause, to delivery of oil by Esso within a reasonable 
time after a request for delivery seems clear. On February 8 
that right ceased to be exercisable or was destroyed or was 
ed; the plaintiff company no longer had the ht to 
delivery within a reasonable time after an order for delivery. 
If the question then be asked: How did it come about that the 
plaintif’s right to delivery conferred upon them by the contract 
ceased to be a right to immediate delivery, the answer must, in 
my judgment, be by the effect of the action of the union officials 
on that day; and that action having continued after notice of 
the terms of the contract had been given there was, in my 
— a tortious interference with the plaintiff’s right 

the contract,” 15 


It is respectfully submitted that the legal rights of the plaintiff 
company can only be discovered by reference to the contract in 
question. The force majeure clause, previously agreed between 
the parties, operated to deprive the plaintiff company of a right to 
performance by Esso. The only remaining explanation is that of 
& right in the plaintiff to be protected against mere interference in 
business relations. But the learned judge purported to base his judg- 
ment on the tort of inducing breach of contract. Two authorities are 
cited for the proposition that although as between the parties to the 
contract there could be no action, there was nothing to prevent an 
action between one of the parties and an outsider in tort, i.e., situa- 
tions in which the rights of the plaintiff are to be discovered beyond 
the relationship between the contracting parties.'™ 


13 igs 8 All B.R. at 58. 


13 
ia pias 988] 8 All E.B. at 59; citing Quinn v. Léeathem [1901] A.O. cea 510, 
asperson V. Dominion Tobacco Co. [1928] A.C. 709 at p. 712 (P.0.) 

see 8 All E.R. 59. 

og Etre on eee the analysis of by Y learned judge to the following 
fact situation: Suppose X 2 o under a contract of service 
which provides for termination NE ——— 
PORS oa AS Be IT A miaa a, by an offer of higher — to terminate 
his contract by giving the notice could it possibly be said 
Gat Ohad erdlonly 2 interfered with Y's ‘‘right’’ to employ X? 
economy — — that would be a very curious resuk. 
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In Winsmore v. Greenbank 1° a wife left her husband and lived 
apart from him, during which time a large fortune was left for her 
personal use. The defendant, in order to prevent the husband from 
benefiting from either the fortune or from a reconciliation, enticed 
the wife away. It was held that the action on the case for entice- 
ment succeeded. Stamp J. concluded that although the wife was 
not liable to be sued the husband could still sue the enticer in tort, 
Hkewise the Imperial Hotel could sue the defendants even though it 
could not sue Esso. It is respectfully submitted that the reasoning 
of the learned judge is open to criticism. The husband could not, of 
course, sue the wife but that was because of the special nature of 
the marriage relationship. In both procedural and substantive 
terms such an action was inconceivable.’ One has only to examine 
Lumley v. Gye 1" to discern the true nature of Wtnsmore v. Green- 
bank 1*: “ . . . it was prima facie an unlawful act of the wife to 
live away from the husband; and it was unlawful, and therefore 
tortious, in the defendant to procure and persuade her to do an 
unlawful act; and, as the damage to the plaintif was occasioned 
thereby, an action on the case was maintainable.” ** Thus the 
analogy fails once it is appreciated that as between Esso and the 
Imperial Hotel there was no breach, or, to use more colourful 
language, no unlawfulness.** 

The other case referred to was National Phonograph Co. Ltd. v. 
Edtson-Bell Consolidated Phonograph Co. Lid.** In that case the 
defendants were on the plaintiff manufacturer’s stop-list and by a 
fraudulent misrepresentation induced a wholesaler to sell them some 
of the plaintiff’s products. It may be that as between the manu- 
facturers and the wholesalers there was no breach of contract,*’ yet 
the plaintiff succeeded. That was clearly a case of an intentional 
unlawful act aimed at and causing damage to the plamtiff. That 


16 (1745) Willes 577; 195 E.R. 1880. 

16a Ses, 6.g., Blackstone's Commentaries, i, 442, demonstrating the legal unity of 
the h and wife. 

ir (1858) 2 E. & B. 218; 118 BR. 740. Part of the ratio dooidondi of Lumley vV. 
Gye itself was the fact that Miss Wagner broke her contract with Lumley. 


18 [bid. at p. 288; p. 787 Wightman J.); see also at pp. 282-288; p. 755 
(Erle J.); at pp. ; p. 761 (Col .). Presumably the learned 
judges had in mind the then ent phy of Re Cochrans (1840) 8 

1. 680 the wife’s legal dutes towards the husband and his 


the wife would be a petition for restitution of con rights. Alterna y, 
until 1857, the husband could obtain matrimonial] rellef against a deserting 
wife in the ecclesiastical court. The for failure to return to the 
deserted spouse in 1745 could have been excommunication; in 1818 it became 
contempt and since 1884 have been no direct sanctions. See Bromley's 
Family Law (2nd ed.), pp. 150-152, 156-157. I am indebted to Mr. Craig 
Mardoch for di of this prod 


18 Rookes v. Barnard [1064] A.C. 1199. But seo now Morgen v. Fry, The Tomes, 
Jane 28, 1968. 

2 [1908] 1 Ch. 885 at pp. 968-860 (per Kennedy LJ.). 

11 Bee Kennedy L.-J., ibid. at p. 868, suggesting, rather strangely, that the 

innocence of the wholesslers prevented them from being in breach. 
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there are authorities to support such a finding is not disputed, 
indeed recent developments and commentaries point in that direc- 
tion.** There is, however, a very definite line to be drawn between 
lawful and unlawful interference; whilst the latter may be action- 
able the farmer, on the highest authority, is not.” 

At a later stage ™“ the learned judge concludes that there is 
“ another ground”? which entitles the plaintiff company to an 
injunction. He says that ‘‘ informing ” the tanker drivers of a 
dispute at the Imperial Hotel amounted in effect to an “‘ induce- 
ment ° to the drivers to break their employment contracts.™ 
“í Here the breach, though the indirect result of influence, was its 
almost inevitable result, the pressing of the button was as a practical 
matter bound to cause the explosion.” It is clear that Stamp J. 
is still referring to the tort of inducing breach of contract, for he 
uses the language of Thomson v. Deakin,” albeit in a confusing 
fashion, and cites Datly Mirror Newspapers Ltd. v. Gardner >" and 
the Square Grip case.* If this was meant as a reference to the tort 
of inducing breach of contract by indirect, unlawful means it may 
be relevant to decide whether or not a trade dispute existed.” 


12 Strest on Torts (4th ed.), Chap. 19, pp. 855-859; Dworkin and Harari, ‘‘ The 
Beaudesert Deqsion— the Ghost of the Action upon the Cass” (1967) 
40 A.L.J. 906, esp. at pp. and pp. 847-881. 

23 Allen v. Flood Naas ens A.O. 1, ng a y the fudgments of Lords Wateon, 
Gea a ea notions of @ "tort of malice." See 
Bowen v. Hall (188h) 8 QED. B r e tai E Russel [1808] 1 
B. TL5. — shat Allon, Blood peers) 8 ae law despite 

remarks of Lord Devlin in Rookss v. Barnard [1964] A.C, 1120 at 
pp. 1915-1816. Of. Royal Commission on Trade Unions ond loyers' Asso- 
orations 1966-1968 (Omnd. 8633) at paras. 805-000. Quaere whether s. 8, limb 
two, of the 1906 Act now has any meaning after Rookes v. Barnard (Supra). 

#4 71968] 8 All E.B, at 60. 

25 If that is & correct ing, and certamly the evidence on this point is very 

meagre, there would doubtless be a sufficient elament of unla eas for the 

tort of interference discussed above. Bui see now Morgan v. Fry, the Times, 

June 28, 1968 (0.A.) 

[1952] Oh. 646 (0.A.). It ig carious that al h this b Court of A 

authority was fully argued before him Stam = i dae ear a 

course of his judgment. The Salta (reader aie clea figments of 

academic imagination. 

a7 (1068] 9 W.L.R. 1280 (0.A.); Wedderburn (1968) 81 M.L.B. 440. 

n oo Ee Ltd. v. Macdonald, 1068 8.1.7. 65 (Outer House); 

edderburn (1968) 81 M.L.R. 550. 

29 As between Esso and the defendants, s. 8, limb one, of the 1908 Trade Disputes 
Act would then protect the defendants. Tt is wuggested thet in the climate of 
current judicial opinion the wording of the section would not protect the 
defendants in a Torquay Hotel situation, i.6., where the plaintiff was a person 
other than the employer (see, 6. T. Stratford & Son td. v. Lindley [1065] 
A.O. 260 at p. 888, per Pa A A of. Thomson v. Deakin [1952] Oh. 
646 at p. 687, vor Lond Hiverahed MR) The element of unlawfulness required 
for the tort would not have been extracted from the indirect means. In polisy 
terme this is a most unrealistic and absurd conclusion. What is, in effect, 
lawful for some is, at the same time, unlawful for others. See now 
tho romare of Lord. Denning MB. in Morgen v. Fry in O.A. (as yet un- 
reported) rejecting the vi Lord Pearce in J. T. Stratford d Son Lid, Y, 
Lindley (supra). 
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The terms of the injunction granted included a reference to con- 
tracts to be made in the future by the plaintiff company with oil 
supplers.*° 


3. Trade dispute ** 

Stamp J. was not satisfed that on the evidence before the court 
there was a trade dispute either at the Torbay or Imperial Hotel. 
Despite the width of language in the 1906 definition the matter 
appeared to the judge to resolve itself as a question of fact in each 
case; not so much as to the construction of the section but as to the 
motives of the defendants.*? There was only scanty evidence that 
employees at the Torbay were dissatisfled with their union repre- 
sentation ° but there was evidence of inter-union rivalry.** The 
“ primary and overriding purpose of the defendants was the 
advancement of the union’s power and prestige in rivalry with 
another union.” But if at the same time the union could have 
shown that it ‘‘ was making a genuine claim for bargaming status ”’ 
that might have produced a different result.** Stamp J. was even 
less impressed that there was a dispute at the Imperial Hotel.’® 


8. Other matters 


Stamp J. accepted the submissions of counsel for the defen- 
dant that picketing did not always constitute a nuisance.*” There 
must be a ‘“‘ substantial interference ” with the use and enjoyment 
of property before nuisance is committed.** The plaintiffs failed to 


30 71968] 8 All H.R. at 60. In issuing this of the injunction Stamp J. 
considered a published statements the defendant Pedley to be important: 
“tho hotels won't know what hit . The town is gamg to blow up, we 
shall get oil supplies out off at hotel in the aree .. . we are quite 


to put an emb on who intervenes.’’ It is interesting 
Pete ts acacia a dena In Thomson v. Deskin [1052] Ch. 
646 at pp. 607-688. The ‘' general exhortation "’ may be achieved by perfectly 
lawful means despite the employed. 
31 Defined in the Trade Disputes 1008, s. 5 (8), as “any dispute between 
employers and workmen, or between workmen and workmen, which is con- 
with the emp t or non-employment, or mer terms of the employ- 
— or with the conditions of labour, of any person. . 
22 {1068] 8 All BR. ab 50. 
1968| 8 All H.R. aş 56 
aa Ibid. 
35 Ibid. Thus the presence of an element of inter-union rivalry will not per se 
t the fin of the existence of a trade dispute within the section; of. 
White v. Riley [19%] 1 Ch, 1. It has been sug that inter-union rivalry 
oond npt De aie Dii a o a ord d Son Ltd. v. 
aca o 69: Street on Torts see gree ah eb i 
sion of this important ‘Gand 8638) in — — Trade Unions 


tion. 
28 J. Lyons d Sons v. Wilkins [1899] 1 Ch. 255; Ward Look & Co. Ltd. v. 
Operatios Printers, oto. (1906) 22 T.L.B. 387. 


562 ® THE MODERN LAW REVIEW Vor. 81 


make out a prima facie case of such a degree of interference but the 
judge had no hesitation in issuing an injunction quia timet. 
Although section 4 of the 1906 Act was argued at length before 
the court on the question of whether an injunction could issue to 
restrain a threatened tort by a trade union ** the judge followed 
Bowles & Sons v. Lindley “ almost without comment,“ thus allow- 
ing the injunction. It may be that yet another trade union epic 
will reach the House of Lords and perhaps there will be some more 
legislation; whatever else, the potential litigants surely have the 
right to clarification of the law both in legal and policy terms.” 
A. 8. GRABDER. 


More Convunsions w Fairy Prorrrty Law 

In Appleton v. Appleton } Lord Denning M.R., with the concurrence 
of Pearson and Davies L.JJ., mtroduced into English law a principle 
under which in given circumstances one spouse might gain a 
proprietary interest in a house belonging to the other, even in the 
absence of an express agreement, simply by working or I 
money upon it. This idea was vigorously condemned by Lord 
Upjohn in National Provinctal Bank v. Ainsworth,” although other 
members of the court did not comment directly upon it. Later in 
another case before the Court of Appeal, Jansen v. Jansen,’ 
Lord Denning held his ground but did not succeed in carrying 
the rest of the court with him. Now separate Divisions of the 
Court of Appeal have returned to this problem in the cases of Pettitt 
v. Pettitt * and Button v. Button "€ and, delivering judgment on 
consecutive days, have reached curiously dissimilar conclusions. 
Comparison of the two cases provides a fascmating study, but most 
important is the fact that, while reluctantly folowmg Appleton, 
the court in Pettitt granted leave to appeal and thus passed the 
whole matter up to the House of Lords. 

The relevant facts of both cases were straightforward. In Pettitt, 
the matrimonial home was in the wife’s name and had been bought 


20 See Citrine’s Trade Union Law (8rd ed.), M. A. Hickling at pp. 596—595. 

#9 [1965] 1 Lloyd’s Rep. 207. 

Oe eee ee eee ee Pie a ico Rea ae res 
undesirable, in view particularly of the Gina of Nigher ethan, for 
s judge of fret insiance on en interlocutory spplicetion, to than 
ge ac EE Justice Atkinson, [1966] 8 All H.R. 
at 

42 Cf. the discussion of Lord Reid though in a different context: Suisse Atlantique 
1988) 9 Al HE. GL aby. T, Aad wm Brio Wigham, Bat would the judge 

a s06 t wo 

Sapi upside down the Times, June 18, vA i 

1 11968] I AU BLE Ad. 

2 [1965] 9 All H.R. 4723 p. 487D. 

3 [1965] 8 All H.R. 888. 

4 71068] 1 All E.R. 1088. 

5 [1068] 1 All H.R. 1064. 
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by her with the proceeds of sale of a house left to her by her grand- 
mother.* The husband applied by summons under section 17 of the 
Married Women’s Property Act 1882 for a declaration that, as a 
result of the work which he had done on the house, including making 
cupboards, putting up shelves, redecoration and laying out the 
garden, the value of the house had increased and that he had thereby 
acquired a proprietary interest in the house or the proceeds of 
sale. He claimed an interest of £1,000 as the amount by which 
the value of the house had been enhanced by his work. At first 
instance the Registrar held that he had a proprietary interest of 
£800 in the house or its proceeds, and this decision was upheld by 
the Court of Appeal (Willmer, Russell and Danckwerts L.JJ.). In 
Button, the home was in the husband’s name and he had provided 
the deposit and mortgage repayments: in a similar summons under 
section 17, the wife sought a declaration that she was beneficially 
interested in one-half of the proceeds of sale as a result of the work 
which she had done in redecorating the house and in the garden. 
Reversing the decision of the Registrar, the Court of Appeal (Lord 
Denning M.R., Danckwerts and Widgery L.JJ.) held that the wife 
had acquired no proprietary mterest. 

The court in Pettitt unanimously, but reluctantly, held that it 
was bound by Appleton’ (which it considered indistinguishable on 
the facts), all three members of the court regarding that decision as 
an error corrigible only by the. House of Lords. Discussing the case 
on principle, Willmer L.J. gave three reasons why he would not 
have upheld the husband’s claim had the matter been free of 
authority. First, the value of the rent-free accommodation that he 
had enjoyed outweighed the value of any work done on the house 
by the husband; secondly, the work done was the sort of work 
which any reasonable husband in the circumstances would either 
have done himself or paid for; and, thirdly, because the logical 
consequence of the husband’s contention was that “‘ the moment 
he puts up a shelf or touches up a window-sill it would follow that 
he had started to acquire a beneficial interest in the property.” * 
However when Lord Denning delivered judgment in Button on the 
following day he explained that, ‘f in the light [of the Court of 
Appeal’s] observations [in Pettitt], the position seemed to be 
that a spouse only acquired a proprietary interest in the matrimonial 
home by virtue of work “‘ of a kind which normally a contractor 
is employed to do.” ® On this basis he was able to distinguish the 
case from Appleton, Jansen and Pettitt and reject the wife’s claim 


n iol glee dere ty t of Russell L.J. thas the matrimonial home was 
in fact paid for ont a joint eccount, then already overdrawn, and into 
which the money received as a resuk of the sale of the house left by the grand- 
mother was later paid; see [1968] 1 All E.R. 1058 at p. 1081. Hower bo 
member of the court to have considered that this transaction was 
relevant in determining the title to the home. 
7 [1065] 1 All BAR. 44. 
8 bee] 1 AN AR. 1058 et p. 1067 

1968] 1 All B.R. 1064 at pp. 10866E—1087A. 
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since the work was the *‘ ordinary kind of work which a husband 
or wife may do in the matrimonial home without giving the other 
a share or interest in it.” 1° 

Several pomts need to be made about Lord Denning’s judgment. 
First, the part just quoted seems to make no sense at all, for the 
issue is whether the spouse who does the work acquires a share 
or interest, whereas the passage suggests that the point is whether 
“ the other ” spouse acquires the interest in the matrimonial home. 
This is surely a lapsus styli. Secondly, there is no mention in Pettitt 
of the “ contractor’s work ” test which the Master of the Rolls 
purports to derive from that case, nor do any of the other authorities 
which he cites support such a distinction." It is also noteworthy that 
Lord Denning was able to approve the decisions in Appleton and 
Pettitt because the work done by the husbands in those cases was 
work for which a skilled contractor would normally be employed, 
whereas in Pettit Wilmer L.J. felt bound by Appleton to allow 
the husband’s claim despite the fact that it was the sort that a 
reasonable husband would either do himself or would pay a con- 
tractor to do. The novel test which Lord Denning has espoused may 
be seen as an attempt to salvage something from the probable 
wreck of his decision m Appleton in the light of the views expressed 
in Ainsworth and Pettitt. Whatever the origins of the test, it is 
submitted that it would be extremely difficult to apply in practice 
and of little relevance to a solution of the problem based on any 
concepts known to this branch of the law.” 

It now remains to be seen how the House of Lords will resolve 
these issues in the Pettitt appeal. There is no doubt that the original 
theoretical basis for the decision in Appleton has been eaten away 
by the interpretation placed on section 17 by a majority of the 


10 Ibid. at p. 1067E. 
11 Tord Denning may p ly have derived the 


12 Another perp! aspect is that Danckwerts L.J., who gave judgments in 
OMil Mea ao nee of both Wilmer L.J. and Lord 
Denning. For it is t to see how L.J. could have reached 


the 
EO eee E D A 
court was bound by Appsion the spouse an interest despite the fact 
that the work was the sors w a reasonsble spouse in the circumstances 
would do or pey for. Furthermore, in his judgment in Pettit Danckwerts 
L.J. states that the law more readily uses 
when a husband facie confers a benefit on 


Button, however, Denning states ihat exactly the sams PI 
whether the matrimonial home is owned by the husband or wife, m 
his concurring Judgments Danckwerts L.J. gives no of dissent from 
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House of Lords in Ainsworth. The view was there expressed that 
the section is merely procedural and does not allow the court to 
vary existing rights ‘*; and Lord Denning himself has subsequently 
submitted to this interpretation.’* Bearing this m mind, the con- 
ceptual foundation of the spouse’s property right reasserted in 
Pettitt and Button is far from clear. Perhaps the most satisfactory 
answer is the resulting trust—a solution suggested by the judgment 
of Wilmer L.J. in Pettitt. Noting that the mere assertion of work 
done was inadequate to establish a claim, he added: 1° 


“ In the absence of any ent this assertion could be 
justified only on the basis t the court ought to impute to 
the parties some common intention that the husband was to 

e an interest im the roperty commensurate with the 
value of the work which he œd.” 


Russell L.J. was also disposed to disallow the husband’s claim 
on account of the presumption of advancement, which is of course 
often used to exclude the operation of a resulting trast.*’ 

The unreality of attempting to impute an mtention that the 
parties never had can be avoided by employing the reasonable 
man. Thus one of the objections raised by Willmer L.J. to the re- 
spondent’s claim was that the work done by the husband was no 
more than a reasonable husband would have done, whilst Lving 
rent-free in the matrimonial home owned by the wife. On this 
ground, it should be more difficult for a husband to acquire a 
proprietary interest in his wife’s house than vice versa, thus 
allowing for the different view taken by the law of gifts between 
spouses reflected by the application of the presumption of advance- 
ment to gifts by husband to wife but not by wife to husband.’ It 
is submitted that the resulting trust provides a solution consistent 
with familiar principles and explams the emphasis placed in the 
Pettitt judgments on the parties’ imputed intentions. It is suggested 


13 [1065] 2 All B.R. 472 at p. 477 (Lord Hodson), at pp. 486-487 (Lord Upjohn) 
and at pp. 498-494 (Lord erfores). Of course the general problem in Apple- 
ton 


Pettitt is not confined to cases where only ons has a 
interest oan equally well arise where one spouse does work on to 
which are jointly entitled; see an caso, Short v 
May 11, 67, in which the Court af Appeal @ sum to the husband 

rent 


18 Althongh the courts have recently come to the view that the presum of 
; : 


[1988] 1 W.L.B. 259 at pp. 964-285; also Fish v. Fish Tho Times, November 
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that two relevant factors to be considered in determining what work 
is reasonable are the value of the work and the extent to which 
the work could be described as maintenance rather than improve- 
ments of the home. Although these criteria may be no more precise 
than the “* contractor’s work ”?” test, they are relevant to the 
establishment of a right based on a famihar concept. 

The imputed intention of the parties would also be relevant if 
the proprietary right were based in contract. This was the ground 
upon which Davies L.J. decided Jansen v. Jansen '*; the analysis 
presumably is that in return for the work done or paid for by the 
spouse, the spouse who owns the house agrees to hold a proportion 
of the proceeds of sale upon trust for the other. But there are two 
limitations to this solution. First, the court is likely -to require 
exceptional circumstances from which to infer the existence of 
such a contract. Secondly, m the absence of a quite unambiguous 
commercial arrangement it seems inelegant to import the concept 
of contract into domestic relationships as a means of reaching a 
sensible result. 

Once a proprietary right has been established, either on the 
basis of a resulting trust or a contract, the court will usually enjoy 
considerable freedom to mould the proprietary rights to do justice 
to the parties on account of the very wide interpretation of the word 
“ settlement ”? contained in section 17 of the Matrimonial Causes 
Act 1965. Once a settlement for these purposes exists, the court 
may adjust the respective rights as it considers fair in the circum- 
stances. 

In addition to an interest m the proceeds of sale, a spouse who 
does or pays for work on the matrimonial home owned by the 
other may also acquire a right to remain in possession against 
that spouse and those deriving title therefrom. This would be a 
right less than the one established in Dillwyn v. Llewellyn °! which 
the courts are unlikely to generalise,** but would be more analogous 
to the one recognised in Inwards v. Baker.* However, the circum- 
stances in which the court would find the necessary element of 
relance without also having found the requirements of a resulting 
trust would be very rare. The fact of work or financial outlay by one 
spouse on the house of the other may also be relevant when the 
court is considering applications under section 1 of the Matrimonial 
Homes Act 1967. Hearing such applications, the court is required 
to have regard ‘f to the conduct of the spouses in relation to each 
other and otherwise.” * Work done by the spouse with no pro- 


19 [1965] 8 All H.R. 888 at p. 867. 
30 In ceases such as Cook v. Cook [1063] 2 All E.R. 81L 

91 (1868) 4 De G.F. & J. 517. 

23 Soe the remarks of Lord Hodson in Ainsworth [1985] 2 AU E.R. 472 at p. 479. 
33 [1985] 1 All H.B. 448. 


24 3. 1 (9). 
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prietary interest would surely be relevant in determining the nature 
of the order made.” 

On the whole the courts have recently been reluctant to take 
the initiative in adapting the general law of property to the peculiar 
and changing needs of the ordinary family. The lead taken by Lord 
Denning in cases like Hoddinott v. Hoddtnott,** and in the whole 
range of cases in which he sought to develop the deserted wife’s 
equity, was not followed by other members of the judiciary; instead 
such statutes as the Married Women’s Property Act 1964 and the 
Matrimonial Homes Act 1967 had to be passed to' give legislative 
recognition to the very necessary changes which he was urging the 
judiciary to adopt. The confrontation over Appleton is simply 
another stage in this struggle. Whatever view the House of Lords 
chooses to adopt in the Pettitt appeal, it must be urged that the 
time for piecemeal reform of the law of family property has passed. 
The problem which has arisen again in these two cases can only 
ultimately be resolved within a new general framework of family 
property law which we must hope that the Law Commission will 
shortly provide. 

J. M. Evans. 
Simon ROBERTS. 


GYPSIES AND THE Law 


Tue decision of the Race Relations Board? that gypsies are pro- 

tected by the Race Relations Act 1965 has been criticised by Dr. 

Glyn Daniel, who writes: 
‘‘ There is no such thing as ‘ the Romany race’... the sies 
are an ethnic group, not a race: they were the Rom of India 
who travelled to the western world in the Middle Ages pre- 
serving their nomadic habits, their ancient crafts as tinkers, 
and, miek as they did not outbreed, their racial charac- 
teristics ... and their language.” ? 


However, the Board’s decision that publicans m Kent and 
Surrey who refused to serve gypsies were committing an offence 
under the Act, far from being proved ‘‘ nonsense ” (as Dr. Daniel 
contends in another part of his Editorial), is reinforced by his own 
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defmition quoted above. The publicans, incidentally, claimed that 
they discriminated on grounds of smell only; but although recog- 
nising such grounds as a valid defence, the Board rejected it in this 
particular claim. 

The relevant words of the Race Relations Act 1965 are: 

Section 1 (1): ‘* It shall be unlawful for any person, being the 
proprietor or manager of or employed for the purposes of 
any place’ of pubke resort to which this section apples, to 
practise discrimination on the ground of colour, race, or ethnic 
or national origins against persons seeking access to or facilities 
or services at that place.” 

The description of gypsies as ‘* an ethnic group ’’—people of the 
same ethnic or national origins—brings them fairly and squarely 
within the words of this section; and so, the decision of the Board 
to this effect—whether or not it also used the dictionary definition 
of ‘“ a member ‘of the Romany race ’’—is surely unimpeachable. 

If the Board is correct, gypsies are thus protected from private 
acts of discrimination, within the scope of the Race Relations Act; 
but they are not yet protected from parliamentary discrimination 
under legislation regulating the use of public places not covered by 
that Act (such as the highway) and imposing liability upon others 
according to their activities, but upon gypsies only so long as they 
are ** gypsies.” The need for a legal definition of the word “ gypsy ”’ 
thus, becomes pressing. Unfortunately the courts and the Race 
Relations Board do not agree in their definitions. 

' The Queen’s Bench Divisional Court had cause to examine this 
word in the case of Mills v. Cooper.’ In February 1966, a magis- 
trates’ court dismissed an information against Mr. Cooper charging 
that in December 1965 he, being a gypsy, did without lawful 
authority or excuse encamp on a highway, contrary to section 127 
of the Highways Act 1959. The magistrates upheld the submission of 
no case to answer on the ground that they were not satisfied that 
Mr. Cooper was a gypsy. In May 1967 4 second information was 
preferred alleging a similar offence in March 1966. It was submitted 
on Mr. Cooper’s behalf that the question of whether or not he was 
a gypsy had been decided by the court on the earlier occasion as a 
separate issue, and that an issue estoppel arose which debarred the 
magistrates from reopening the question and hearing the second in- 
formation. The magistrates, unsure that the doctrine of issue 
estoppel applied in criminal cases, rejected this contention, but 
dismissed the mformation on the ground that it was oppressive and 
an abuse of the process of the court. The prosecution appealed to 
the Queen’s Bench Divisional Court. 

Section 127 of the Highways Act 1959 says: “ If, without lawful 
authority or excuse ... (c) a hawker or other itmerant trader or a 
gipsy pitches a booth, stall or stand, or encamps, on a highway, 
he shall be guilty of an offence...” 


3 [1967] 2 All E.R. 100. 
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The Divisional Court found it “ difficult to think that Parliament 
intended to subject a man to a penalty in the context of causing 
litter and obstruction on the highway merely by reason of his 
race ” 4 and, therefore, decided that ‘‘ in this context ‘ gypsy ’ 
means no more than a person leading a nomadic life with no or no 
fixed employment and with no fixed abode.” * From this was drawn 
the conclusion that a man may not be a gypsy today, but, by 
changing his way of life, may become one tomorrow. Therefore, the 
question of issue estoppel could not arise, as the question in the 
first information was: was Mr. Cooper a gypsy in December 1965 ?; 
while in the second it was: was he a gypsy in March 1966? 

It seems that the Race Relations Board, in ther decision re- 
ferred to above, thought that the decision of the Queen’s Bench 
Division could be restricted to the context of section 127 of the 
Highways Act 1959, and was not therefore relevant to their own 
decision as to whether the word “‘ gypsy ’’ had racial connotations 
or not. But even if it can be so restricted, can the court’s definition 
be regarded as satisfactory? On what was it based? Let us take 
the last question first : 

Lord Parker felt constrained to justify his rejection of the 
Oxford Dictionary’s definition (“‘ a member of the Romany Race ”) 
with these words: “ In saying that, I em hoping that those words 
will not be considered as the words of a statute, but merely as 
conveying the gentral colloquial idea of a ‘ gypsy.’ ” * 

- With respect, it is tempting to inquire whence the Lord Chief 
Justice derived this *‘ general colloquial idea.” It might be claimed 
as sweepingly—and as vaguely—that the “‘ general idea ” of a 
gypsy often involves notions of race and of “ racial ” characteristics, 
albeit that those characteristics may include an itinerant way of 
life. However, as both notions are equally unsupported by evidence 
at present (unless it be evidence of discrimination !}—1let alone by 
proof—it would surely be better to choose an objective definition of 
our terms rather than to try to justify purely personal conceptions 
by attaching to them such labels as “‘ general colloquial idea ”’ or 
‘“ popular meaning.” As pointed out in Antiquity ““ a person leading 
a nomadic life is not necessarily a gypsy.” ’ 

The court’s difficulty in accepting gypsies as an ethnic group 
arose, partly, because this aspect was discussed only in terms of 
the dictionary definition, ‘‘ a member of the Romany race,’’ which 
the court thought to be ‘* something too vague of ascertainment ”’ *; 
and, partly, because—according to Lord Diplock—* counsel for 
the respondent only faintly argued ”’ the point.” But mostly, the 
reticence was caused, as we have seen, by a reluctance to recognise 


4 

5 

6 N a 

T Antiquity, XLI, 1967 itoris|). 

8 [1067] 2 All E.R., per Lord Parker at p. 108. 
* [1967] 2 All B.R. at p. 104. 
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a blatant piece of discriminatory legislation for what it is. An under- 
standable caution, but, I would submit, one which has not produced 
i helpful results. 

If the word “‘ gypsy ’? were to carry racial connotations in 
section 127, “it would mean,” said Lord Diplock, “‘ that Parlia- 
ment in 1959 had amended the corresponding section to the High- 
ways Act 1885,'° which referred to ‘ gypsy or other person’ so as 
to discriminate against persons by reason of their racial origin 
alone.” *? As Mr. Michael Scott of the University of Tasmania has 
pointed out: “ the plain unfortunate fact of the matter is that the 
section means exactly what it says, and is merely the latest in a 
series of statutes discriminating against the gypsy race.” = Mr. 
Scott cites earlier Acts all of which clearly identified the gypsies as 
an ethnic group: in 1881, an Act of Henry VIII referred to “‘ an 
outlandish people calling themselves Egyptians,” and further enact- 
ments in the reigns of Mary and Elizabeth I similarly referred to 
“ Egyptians.” The wording of the 1885 Act, ‘“ a gypsy or other 
person,” clearly preserved the distinction. The omission from the 
1959 Act of “ or other person ’? may be seen either as the omission 
of a redundant term, or as the limitation of the provisions of the 
section to those people clearly defined as types of wanderer—i.c., 
hawkers, itinerant traders, or gypsies. 

The court tried to read the word ‘ gypsy,” in Mills v. Cooper, 
“ in context,” and inferred that gypsies are a whole class of people— 
people of “ no fixed employment or abode.’’ But the Act may more 
easily and more logically be read to mean that gypsies are but a 
sub-type of a class—the class bemp wandering people—and that 
hawkers and itinerant traders are similarly members of that class. 

If we take the anthropological viewpomt and (despite Dr. 
Daniel’s protests) that of the Race Relations Board that gypsies 
are an ethnic group, we must conclude that the 1959 Act does 
“ discriminate against persons by reason of their racial origin 
alone.” And although clearly showing that the statute is, in this 
respect, somewhat harsh, this is surely the correct interpretation of 
section 127, nevertheless. Historical facts show that the belief of the 
court that Parhament could not possibly have meant “* gypsy ” to 
bear racial implications is self-delusory: it may have been an 
oversight by the legislature to continue the discrimination initiated 
by the earlier statutes, but the conviction that the distinction 
would not have been retained had Parliament thought about it 
cannot alter the fact that it was retained. 

On the other hand, it may be argued that it does not matter, 
m the context of the Highways Act, if Parliament discriminated 
against gypsies. The provisions in section 127 are intended to keep 
public highways unobstructed by wanderers—whether the wander- 
ing arises from the nature of a person’s trade or because of the 


10 8. 79. 11 [1967] 2 All B.R. at p. 104. 
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nomadic habits of his ethnic group. However, as the section stands, 
it is enough in cases involving gypsies to show that the offender is 
a “ gypsy °’—and whatever definition one gives to that word it can 
hardly be considered satisfactory in the twentieth century that to 
fit a definition not usually carrying criminal implications is to be- 
come immediately eligible for certain criminal liabilities. It 1s 
anachronistic to cling to a rule that makes simply being a gypsy 
an offence—albeit only in certain circumstances. It is clear that 
amending legislation is required. 

Meanwhile, it would surely be preferable—if only for the sake of 
uniformity—for the courts to accept the Race Relations Board’s 
contention that “‘ gypsy ’? means more than a person of “‘ no fixed 
employment or abode ” and apply the 1959 Act accordingly. At the 
same time, any act of discrimination against gypsies, so long as it is 
motivated by considerations of ethnic origins and not by considera- 
tions of hygiene or the infringements of statutory regulations, must 
clearly be seen as a breach of section 1 of the Race Relations Act 
1965 (and any future Acts with the same fundamental requirements) 
and must be dealt with as such. 


Rosma EDMONDS. 


76/105rHs oF PARADISE LOST—TO ADVERSE PossEssons 


A case of contemporary significance but with a good old-fashioned 
real property flavour is the recent decision of the Privy Council m 
Paradise Beach and Transportation Co. Ltd. and Others v. Price- 
Robinson and Others. Paradise is a coral island in the Bahamas, 
where the law is still bereft of the benefit of legislation similar to our 
1925 Property Acts and Limitation Act 1989, and is still in that 
« innocent state ” that existed here before such legislation. 

In 1918, the deceased owner of a strip of Paradise (then unpoetic- 
ally called Hog Island) had devised it to a number of named children 
and grandchildren as tenants-in-common, but only two of them, 
Roxeliza and Victoria (since dead) had ever been in possession of 
the land, which exclusively they farmed. Their cousin John 
(another of the tenants-in-common) visited them occasionally and 
may have received gifts of vegetables from them but, not sur- 
prisingly, the Privy Council rejected the contention that this 
amounted to a taking of possession by Cousin John. Now, how- 
ever, a claim was made against Rozeliza and Victoria’s successors in 
possession of the land, the claim being by those who derived a 
paper title to 76/105th of the land from the original tenants-in- 
common. The defence was that Rozeliza and Victoria and their 
successors had extinguished the claimants’ paper titles by long- 
continued possession under the provisions of the Real Property 
Limitation Acts 1888 and 1874. These Acts are the same for all 


1 [1968] 2 W.L.B. 878; [1988] 1 All E.B. 590. 
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relevant purposes as those identically named Acts which existed 
here until the Limitation Act 1989. The 1989 Act re-enacted the 
relevant provisions except section 12 of the 1888 Act, which pro- 
vides in effect that a co-owner of land can extinguish the titles of 
his fellow co-owners by possessing for the appropriate limitation 
period more of the Jand or receiving more of its rents and profits 
than his share warrants. This was intended to abolish the pre- 
1888 technical doctrine of non-adverse possession by which the pos- .- 
session of one co-owner was deemed to be: the possession of all, 
unless an actual ouster was proved.? 

Prima facie the possessory title through Rozeliza and Victoria 
would seem to be established by this provision but it was argued 
for the claimants that, as Rozeliza and Victoria had done nothing 
wrongful in farming all of the land,’ they had not possessed - for 
ther own benefit,” i.e., adversely to the other co-owners. The 
Privy Council refused to accept this argument, partly treating the 
point as a question of fact but saying that ‘‘ the law may some- 
times imply that one co-tenant is in possession for another co-tenant, 
¢.g., a father for his infant but not adult son, see Re Hobbs‘; 
otherwise it is a question of proving some agency or trusteeship 
or acknowledgment of title on the part of those in possession.” 3 
The claimants’ appeal was therefore dismissed. 

So much then for the case’s old-fashioned flavour—what of its 
contemporary significance ? Had these events occurred in this coun- 
try, the decision would, if Re Landi ° were followed, be exactly the 
opposite, on the legalistic ground adopted by the Court of Appeal 
in that case that, as since 1925 co-ownership must take effect behind 
a trust for sale, one co-owner, being also a trustee, cannot acquire 
title by adverse possession to what is in effect trust property.’ 
The writer has already argued elsewhere’ that Re Landi was 
wrongly decided and has suggested that the 1925 legislation did 
not alter the substantive law of limitation between co-owners.” If 
these arguments are accepted, then the Privy Council’s decision 
in the Paradise case is an important guide to when our law should 


gs 6.9., Corea v. Appuhkamy [1912] A.O. 280 (Ceylon, pre 1888 law ın 
orce). 

* Henderson v. Bason (1851) 17 Q.B. 701 (one co-owner growing crops with his 
own capital—no duty to er, oven to account), Cf. Jacobs v. Seward (1872) 
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ting possession being adverse even infant becomes 21, is 
inconsistent t with the express provision of s. 99 of the Limitation Act 1080 as 


cy. 
5 [1968] 2 W. L. R. 878, 880; [1968] 1 All E.R. 580, 588. 
e [1930] Oh. 828. 
T See s. 19 of the Limitation Act 1960. Hven if he were not a trustee, being a 
beneficiary his posseanion would presumably not be adverse, by virtue of s. 7 
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$ (1065) 20 Conv.(m.s.) 856 at 862-886. 

° Geo s. 12 of the Law of Property Act 1985 (Part I of Act not to affect limita- 
tion) and next note. 
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permit a co-owner to extinguish his fellow co-owners’ titles by 
adverse possession. 

In using this guide, however, it must be borne in mind that the 
Limitation Act 1989 contains no provision similar to section 12 of 
the 1888 Act (supra) and one would simply have to interpret sec- 
tion 4 of the 1989 Act, which starts time running from the date 
on which a right of action to recover land 1° accrues to the plain- 
tiff. In the Paradise case, the Privy Council construed section 12 
of the 1888 Act as starting time running from the death of the father 
in 1918, since from that very moment Roreliza and Victoria had 
posseased the land for their own benefit. Probably a simular result 
could be achieved in this country, without the aid of section 12 of 
the 1888 Act, by invoking the rule that the expression, an action 
for recovery of land, “ does not mean regain something which the 
plaintiff previously had and lost, but means ‘ obtain any land by 
judgment of the court ’; yet it is not limited to ‘ obtain possession 
of any land by judgment of the court.’ ° | Thus the possibility 
of an action by a co-owner for a declaration of his title should suffice 
to cause time to run ab initio without any ouster or trespass by the 
co-owner in possession. Similarly, the possibility of an applica- 
tion by a co-owner to the court to exercise its discretion to order 
a partition or restrain a sale ™ should be enough to cause time to be 
running.** Let us hope to see here this form of Paradise regained. 


MICHAEL GOODMAN 


A Wer.suMsn’s CASTLE 
Tue problem facing the Court of Appeal in Chic Fashions (West 
Wales) Ltd. v. Jones} was whether police officers, who had law- 
fully entered the plaintiffs’ shop with a search warrant entitling 
them to search for and seize clothing made by a particular manu- 
facturer, were entitled to seize other items of clothing not mentioned 
in the warrant, but which they had reasonable grounds for believing 
were stolen property. The seized garments appeared to have had 
the manufacturers’ labels removed; they were of a type recently 
stolen; and were priced more cheaply than might normally be 
expected. The manager of the shop later gave a satisfactory ex- 
planation that the clothing was made from surplus cloth and that 
the manufacturers had insisted that their labels should not be used. 


10 Land ” being defined b s. 81 (1) of the Limitation Act 199 as ‘‘ including 
an interes} in ooed of aale of lina Held apon icon for sales? 

11 Williams v. Thomas [1909] 1 Oh. 718 at 780. 

12 Bee Vandelewr v. Sloens [1910] 1 I.B. 116. It is significant that in 
the Pee cac uaa for © dealera no oF cutificals of Gila: 

13 A a aa a 

14 Cf. Limitation Act 1889, s. 81 (1): " ‘Aotion ' includes any proceeding in e 
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It was necessary to balance the freedom of the individual and 
the security of his property against ‘‘ the interest of society 
at large in finding out wrongdoers and repressing crime,” ° but 
there was no authority directly in pomt and section 42 of the 
Larceny Act 1916 appeared to give no help. The court emphasised 
that previous decisions could only give indications *‘ where on this 
matter various Judges would have thought the balance lay between 
the inviolability of private property and the pursuit of public weal 
in a society of the kind in which they lived.” °? <‘ The society in 
which we live is not static, nor is the common law, since it com- 
prises those rules which govern men’s conduct in contemporary 
society on matters not expressly regulated by legislation. That is 
why in the question we have to answer I have stressed the word 
€ today 9099 4 

All three judges stressed that they were deciding what the 
common law powers of the police should be in 1967, and that the 
balance should be drawn in a different place to that drawn by the 
judges in Entick v. Carrington," which they took as their starting- 
point. Lord Denning M.R. traced the developments subsequent to 
Entick v. Carrington, showing how the courts had pradually allowed 
constables to seize goods not mentioned specifically in the warrant, 
but which were believed to be mentioned in the warrant, which 
proved the identity of stolen goods, or which proved the guilt of 
the thief or receiver.* Larceny and receiving—especially, one might 
add, of mass-produced articles—are today organised on a greater 
scale and with greater skill than in 1765 and even then there was 
an exception to the imviolabilty of the Englishman’s home where 
stolen goods were concerned. In order to protect the Englishman’s 
property, it was necessary not only to interfere with a suspected 
criminal’s liberty but: also to obtain evidence against him and to 
return stolen property to the victim. 

‘* If the preservation of law and order requires that a policeman 
shall have the power to arrest a man whom he believes on 
reasonable grounds to be a thief or receiver, it is difficult to 
understand why the policeman should not have the power to 
seize goods on that man’s premises which the policeman 
believes on reasonable grounds that he has stolen or received.” 7 


3 Per Lord Dennmg M.B. [1968] 1 All B.R. 290 at p. 266; [1968] 2 W. L. B. 
201 at p. 200. 

3 Per Diplock L.J. [1068] 1 All E.R. 220 at p. 287; [1968] 9 W.L.R. 201 at 
p. Sl. 

4 {1068] 1 All B.E. at pp. 287-288; [1968] 2 W.L.R. at p. 211. 

5 (1765) 19 St.Tr. 1029. 

¢ Price v. Messenger (1800) 3 Bos. & P. 158; Crosier v. Oundey (1927) 9 Dow. 
& Ry.K.B. 224; Pringle v. Bremner ond Stirling (1967) 5 Macph. (H. of L.) 
55; Dillon v. O'Brien and Davis (1887) 16 Cox. O.O. 945. Other cages 
relevant here are Hlseo v. Smith (1923) 1 Dow. & By.K.B. 97 and Jones v. 
German [1806] 2 Q.B. 418 (affirmed [1897] 1 Q.B. 874 (60. A.)). 

T Per Salmon L.J. [1068] 1 All B.R. at p. 240; [1968] 3 W.L.R. at p. 215. 
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It is important to note that the court confined its decision to 
powers of seizure of goods to be used as evidence against the pos- 
sessor of the goods or his associates. 

‘“ The case was argued before the county court judge on the 
broader submission by the defendant t it was sufficient 
justification for the seizure that the police officers had reason- 
able grounds for believing that the goods had been stolen and 
might be material evidence on the tion of a crimmal 
charge against any person, whether that person was the plain- 
tiffs themselves or some other third party.” * 
In paragraph 9 of the amended defence and m Lord Denning’s 
summary of the agreed facts no mention was made as to the person 
against whom any prosecution was to have been brought. How- 
ever, since it was obvious that the police officers had seized the 
garments suspecting that the plaintiffs had stolen or received them 
and the appeal was heard on the more limited ground, Salmon L.J. 
was prepared to “incline to the view that if a policeman finds 
property which he reasonably believes to be stolen in the possession 
of a person whom he has no reasonable grounds to believe is 
criminally implicated, the policeman has no common law right to 
seize the property.” ° 

Having come to the conclusion that the police officers had a 
common law power to seize the clothing, the court emphasised that 
the legality of the exercise of such a power must be its legality at 
the time of commission. Casting doubts on the decision of 
Horridge J. in Elias v. Pasmore,’® Lord Denning M.R. stated that 
seizure of property ‘‘ must be justified at the time, irrespective of 
whether the case goes for trial or not. It cannot be made lawful or 
unlawful according to what happens afterwards.”’** The court 
cast even graver doubts on ‘“‘ the antiquarian doctrine of trespass 
ab initio.” 1 What was necessary was to look at the individual 
acts: had they power to search and seize goods? If an act was 
lawful at the time of commission, then it could not be invalidated by 
any subsequent unlawful action on their part. 

It may well be that the court has anticipated the legislature here. 
It held that section 42 of the Larceny Act 1916 was silent as to 
power to seize goods not mentioned in the warrant. The Thett 
Act 1968, s. 25 (8) states: ‘£ Where under this section a person is 
authorised to search premises for stolen goods, he may enter and 
gearch the premises accordingly, and may seize any goods he believes 
to be stolen goods.” It should be noted, however, that this section 
is not confined to seizure of goods in the possession of a potential 
accused. . 


D. W. POLLARD. 


8 Per Diplock L.J. [1968] 1 AN E.R. at p. 287 ; [1988] 3 W.L.B. at pp. 210-211. 
* [1068] 1 All B.E. at p. 240; rises} 2 W.L.B. at p. 216. 
10 ae 2 K.B. 164 at p. 173. 

11 [19687] 1 All B.B. at p. 286; [1968] 2 W.L.E. at p. 209. 

13 Per Diplock LJ. ] 1 All B.B. at p. 289; rida] 3 W.L.R. a p. 218. 
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R. v. WHEAT AND Stocxs—R.I.P. 


Tax unhappy ghost of R. v. Wheat and Stocks ' has finally been 
laid to rest by the Court of Appeal, Criminal Division, in the recent 
caso of R. v. Gould.” Wheat has haunted our law of bigamy for 
forty-seven years with a rule which could “ lead to consequences 
which would not only be contrary to principle but which would be 
discreditable to our system of criminal law.” * One cannot help but 
endorse these sentiments in relation to a case in which, as Professor 
Glanville Wilhams has observed, ‘* the ‘ mens rea ’ doctrine reached 
its nadir.” 4 Yet in spite of the criticism and condemnation it has 
received the case has remained good law here, stating as it does that 
it is no defence to a charge of bigamy that the accused honestly 
but mistakenly believed on reasonable grounds that his first 
marriage had been terminated by divorce. 

The facts of Gould were that the appellant was married in 1959 
and there were three children of the marriage. Several years later 
a divorce suit was entered and the appellant’s solicitors gave notice 
to defend. However, before the case was heard the appellant was 
sentenced to twelve months’ imprisonment and was released in 
March 1966. He returned to his wife but on being told by her the 
following month that their marriage was finished he left her and, in 
the following November, he married again. When interviewed by 
the police the appellant stated that he had agreed to 
because he thought that he was divorced. In fact at the date of 
his second marriage, his first marriage had not been dissolved. At 
quarter sessions the appellant originally pleaded guilty to a charge 
of bigamy, but defence counsel later sought to withdraw that plea 
since he wished to raise the defence that the accused honestly 
believed on reasonable grounds that at the time of his second 
marriage the previous marriage had been dissolved by a decree 
absolute of divorce. The deputy chairman then heard argument but 
in the event felt constrained to follow the decision of the Court of 
Criminal Appeal in Wheat and Stocks and would not allow the 
Initial plea of guilty to be withdrawn. 

On appeal Diplock L.J., reading the judgment of the Criminal 
Division, dealt first with the question of the binding authority of 
Wheat and Stocks, a decision of the Court of Criminal Appeal. The 
Criminal Appeal Act 1966 states that ‘‘ the jurisdiction exercisable 
before the commencement of this Act by the Court of Criminal 
Appeal shall, subject to the provisions of this section, be exercisable 
by the Court of Appeal and the Court of Criminal Appeal shall cease 
to exist.” * The Court of Criminal Appeal enjoyed more freedom 
in relation to stare decisis than did the Court of Appeal, whose 


1 [1921] 2 K.B. 119. 

2 [1988] 1 All E.B. 849. 

? Thomas v. R. (1987) 59 O.L.B. at p. 811, per Dixon J. 
t Crimmal Law: The General Part (1961), p. 178 
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limitations were marked out in Young v. Bristol Aeroplane Co.* It 
would not feel bound by its own previous decisions where, on 
reconsideration, it was of the opinion that the law had been mis- 
applied or misunderstood in the earlier decision.’ Any doubt that 
may have existed as to whether the Court of Appeal, Criminal 
Division, would inherit its predecessor’s more flexible approach is 
swept away in Gould. Diplock L.J. makes it quite clear that the 
Court of Appeal, in the exercise of its criminal jurisdiction, is still 
free within the bounds of Taylor" to ignore a previous decision of 
its own or of its predecessors of co-ordinate jurisdiction. A fortion 
where, as in the present case, a previous decision “‘ is one of which 
the ratio decidendi conflicts with that of other decisions of this court 
or its predecessors of co-ordinate jurisdiction.” * In the event, the 
Criminal Division invoked Taylor although Lord Goddard C.J. had 
reserved such a power for a full court.” This indicates that the 
Criminal Division has fallen into line with the basic Court of Appeal 
idea that decisions of a full court carry no more weight as precedents 
than those of a normal court. 

The statutory. statement of the crime of bigamy is now contained 
in section 57 of the Offences against the Person Act 1861. Diplock 
L.J. conveniently analyses the section, splitting it up into its 
constituent elements in terms of the offence and the “‘ exceptions ”’ 
thereto. The elements of the offence are: (a) a married person; 
(b) going through the form or ceremony of marriage with another 
person; (c) during the life of his or her spouse. There are then four 
exceptions listed in the proviso, vis. : 

(i) where the second marriage is contracted outside England or 
Ireland by someone who is not one of Her Majesty’s sub- 
jects; 

(i) when the second marriage takes place after the first spouse 
has been continually absent for seven years and was not 
known to have been alive during that period; 

(iii) where the accused, at the time of his second marriage, has 
been divorced from the bond of the first marriage; 

(iv) where the court has declared the former marriage void. 

As Diplock L.J. points out,!* the only true exceptions are (i) and 
(ii). ‘* Exceptions ” (mi) and (iv) neither add to nor detract from 
the enacting words, and in particular from the phrase ‘‘ being 
married.’ Their inclusion in section 57 seems to stem from their 
inclusion in the first Act which made bigamy a felony (1 Jac. c. 11), 
which is explicable on the ground that it was thought prudent to 
state precisely the consequences of a decree from the ecclesiastical 
courts in relation to a newly created felony, the jurisdiction of those 
courts being at that time the object of political controversy. In the 
superseding Acts, 9 Geo. 4, c. 81, and the 1861 Act, this surplusage 
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was retained although, by 1861, the new statutory Divorce Court 
could grant a decree of divorce “sa vinculo matrimonii ” which 
brought the marriage to an end. The legacy has proved to be an 
unfortunate one. 

In Tolson |“ the Court for Crown Cases Reserved was faced with 
the argument that section 57 specifically offered a defence on the 
basis of seven years’ absence and that therefore five years’ absence 
should not lead to the conviction being quashed. But, as Cave J. 
pointed out,” “at common Jaw an honest and reasonable belief in 
the existence of circumstances which, if true, would make the act 
for which the prisoner is indicted an innocent act has always been 
held to be a good defence.” The mere fact that the legislature had 
included a specified exception.did not prevent the common law 
exception arising if the latter was narrower in scope than the statu- 
tory exception. . This was indeed the case because under the statu- 
tory exception, the accused’s honesty and the reasonableness of. his 
belief are not in issue. The effect of the majority decision in Tolson 
was that although Mrs. Tolson could not bring her case within the 
statutory exception, the enacting words were not absolute in form. 
She did not intend, being married, to marry any other person during 
the life of her former husband—t.e., according to Diplock L.J. the 
mistaken behef was that element (c) was lacking. Here again 
section 57 shows itself to be unnecessarily verbose: element (c) 
seems to add nothing to element (a}—“ being married.” Mrs. 
Tolson simply did not intend, being married, to marry another 


person. : 

It is partly due to the unnecessary inclusion of (c) that the Court 
of Criminal Appeal in Wheat and Stocks ®© misinterpreted Tolson 
and thus succeeded in distinguishing it. In Wheat and Stocks the 
court observed that Mrs. Tolson ‘‘ did not intend at the time of the 
second marriage to do the act forbidden by the statute—namely, to 
marry during [her husband’s] Jife,’’ ' thus inferring that Wheat did 
intend to marry during his first wife’s life. This indeed was his 
intention but the fallacy exists in stating that the forbidden act is 
marrying during the first spouse’s life. This convenient slip enabled 
the court in Wheat and Stocks to distinguish Tolson. Having dane 
so, the court subsequently—and tantalisingly—stated the act forbid- 
den more accurately as “‘ being married, to marry another person 
during the hfe of the former wife or husband.” 15 If the Court of 
Criminal Appeal had paused at this point an unhappy decision 
might never have materialised. Subject to the requirement that 
Wheat’s mistaken belief was honest and was based upon reasonable 
grounds he did not intend being married to marry another person, 
etc. The court further distinguished Tolson on the footing that the 
latter case turned on the presence of exception (ii) which involves a 
presumption of death. But, accordmg to Wheat and Stocks, in the 
11 98 Q.B.D. 168. 12 Ibid, at p. 18L 


13 ] 2 K.B. 119. 
14 Ibid. at p. 195. 13 Ibid. at p. 126. 
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case of exception (ii) ‘‘ there is no indication in the statute that any 
presumption or belief is to afford any defence . . . the only defence 
under this head appears to be that the accused has in fact been 
divorced from the bond of the first marriage.” Consequently the 
court felt that ‘‘ in our opinion this decision is not in conflict with 
the decision of the majority of the judges in R. v. Tolson.’’ ** 
‘‘ This reasoning, however, with great respect, does not bear 
analysis ” is the comment of Diplock L.J. The majority decision 
in Tolson was based squarely on the enacting words which were 
“ construed as subject to the general rule applicable to statutes 
creating serious criminal offences that mens rea is a necessary 
ingredient in the offence.” 17 The inevitable conclusion, reached in 
Gould, is that both Tolson and Wheat and Stocks were decided on 
the enacting words and therefore conflict.2* Indeed one can go 
further, if it is accepted that element (c) is mere surplusage, and say 
that the two cases take opposite views with regard to the same 
element—vis., ‘* being married.” 
The Criminal Division in Gould, turning to the Austrahan law on 
the subject, discovered that their experience has been more satis- 
. This is witnessed in the case of Thomas v. R.™ decided 
under the Crimes Act 1928 (Vict.), s. 61 (in almost identical terms 
to our section 57). In that case the accused mistakenly believed 
that his first wife’s previous marriage had not been dissolved by a 
decree of the court and that therefore his marriage to her was void, 
and that he was free to remarry. On the basis of this mistake, the 
accused entered into a second marriage with one Miss Bessie Deed. 
By a majority of three to two *° the High Court of Australia quashed 
the conviction, although all five judges regarded Wheat and Stocks 
as indistinguishable: i.e., in both cases there was a mistake as to 
element(a). Consequently, Wheat and Stocks was inconsistent with 
Tolson and the view contained in the latter case should be adopted.*? 
The situation in King * was on all fours with Thomas, which 
decision was followed, though on the facts m King there was no 
evidence to support the defence. However, there was an element 
of “ duplicity,” if one may respectfully use the term, in King. 
While adopting the more liberal approach, the Court of Criminal 
Appeal considered that Wheat and Stocks was distinguishable, on 


Sea Ags p. 125. 
1968] 1 All B.R. at p. 858. 
18 at p. 853. 
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20 Starke J. (p. 906) justified Wheat and Stooks on the basis pro a 

——— 65), vis., it involved a mistake of law. m 
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21 Dizon J. rejected what he called “tho principles of the Mikado” contained 
in the observation '‘ that’s the pathetic part of #. Unfortunately the fool of an 
Act says ‘comp the death of the heir There’s not a word 
about mistake, or not , or hevin no notion, or not there. There 
should be, of course, but there isn't, at's the slovenly way which these 
Acts are drawn ” (1987) 59 C.L.R. at pp. 908-804. 
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the basis that the latter was a proviso case. Lord Parker said: 
** The facts there were quite different from those in this case; it 
was not a question of an honest belief that the earlier marriage was 
not a valid marriage, but was said to be an honest belief that the 
first marriage, though valid originally, had been dissolved.” *° 
Should such a supposed distinction be allowed to draw the Hne 
between guilt and innocence? This distinction could only have 
any significance if “ being married ” was given the unusual meaning 
of * having been married,” thus bringing the situation in King to 
be decided under the enacting words, and Wheat and Stocks under 
the proviso. Diplock L.J.™ rejects the distinction and states that 
in both cases the mistake related to element (a). If, on the other 
hand, the distinction were upheld it becomes more morally blame- 
worthy to hold a mistaken belief that a decree absolute has been 
granted (Wheat and Stocks) than to mistakenly believe that such a 
decree has not been granted (King).** Once it is recognised, as it 
was in King, that the offence is not an absolute one, an honest belief 
on reasonable grounds in facts which, if true, would make the 
second marriage innocent should be a defence, and the above 
purported distinction should be irrelevant. ` 
And so, having stood as good law for forty-seven years, Wheat 
and Stocks has been stated by the English Court of Appeal to have 
been wrongly decided. But one cannot refrain from wondering if a 
considerable amount of difficulty and discredit could have been 
avoided if section 57 had been stripped of apparently unnecessary 
adornments. ‘‘ Exceptions ” (iti) and (iv) add nothing to the 
ing words, and element (c) would seem to add nothing to 
“ being married.’ A comparison with the New Zealand statutory 
provision is interesting. Contained in the Crimes Act 1961, s. 205 
(formerly the Crimes Act 1908, s. 224), it stated: ‘* Bigamy is the 
act of a person who, being married, goes through a form of marriage 
in New Zealand with a third person. ...’’ The only statutory 
defence is almost identical to the ‘* seven years ’’ defence in our 
section 57. In Carswell ** the New Zealand Court of Appeal stated 
quite clearly that an honest and reasonable belief m the existence 
of any facts which, if true, would make the act innocent will suffice 
to negative the mens rea required for bigamy. It has taken, us 
forty-two years longer to reach the same stage. The reluctance to 
allow such a defence seems in the words of Dixon J. to be due to “a 
lack of confidence in the ability of a tribunal correctly to estimate 
evidence of states of mind and the like ’’ but that “ can never be 
sufficient ground for excludmg from inquiry the most fundamental 
element in a rational and humane criminal code.’ 31 
J. B. S. Dirnn. 


a3 Ibid. at p. 564. H [1068] 1 All E.R. at p. 885. 
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Justice of THE Peace. By Lro Paer. Third Edition by R. M. 
Jacxsox and P. J. Hatwan. [London: Faber and Faber Ltd. 
1967. 278 pp. (with index). 42s. net. | 


Tre late Sir Leo Page was Clerk of Commissions in the Lord Chancellor’s 
Office for many years. He brought unrivalled experience, a clear style, and 
a sympathetic understanding of the work of a justice of the peace to the 
writing of this book, which in my view is much the best introduction to his 
work that a magistrate can study. It appeared in 1986 when its value was 
at once recognised, and even in thet rather supine period in the history of 
the magistracy a new edition would have been quickly called for but for the 
outbreak of the war. Sir Leo did in fact produce a second edition in 1947 
but during the next twenty years not only the law administered by Justices 
of the peace, but the quality and training of those chosen for the work, and 
the organisation of their courts underwent changes which, tn relation to 
certain of their aspects at any rate, could properly be called revolutionary. 
As a result, although much of what the author had said remained of great 
value, from the factual point of view the book had become completely out 
of date, and something in the nature of a new book rather than Just a new 
edition was called for. This, Professor Jackson has produced in collaboration 
with the Justices’ Clerk for Cambridgeshire. 

Professor Jackson is better qualified for this task than anyone else I can 
think of. His realistic approach to problems of legal administration first 
became evident in his Machinery of Justice in Hngland. Not only is he 
a magistrate of long standing himself, but he spent a number of years in 
the Criminal Division of the Home Office at a thme when that department 
was more closely concerned with the work of the magistracy than it is 
today, and as a result he became secretary first to Lord Roche’s committee 
on Justices’ Clerks, and afterwards to the Royal Commission on Justices of 
the Peace He has watched and taken part in the developments which 
followed from the Reports of these Committees, so that he speaks as an 
active participant in the work of the magistracy as well as an understanding 
end sympathetic student of the system, but one who is prepared to be critical 
where necessary. And he has had the technical assistance of an experienced 
clerk. In the result, there is very little which a newly appointed and aspiring 
magistrate needs to know which he will not find explained in these pages. 

From what I have already sgaid it will have been gathered that the greater 

of the material m the book is new. Professor Jackson has kept as 
much of the original as was practicable, sometimes even preserving out-of- 
date passages for the purpose of bringing out how tmportant the recent 
developments have been. Fortunately, he hes something of Sir Leo Page’s 
clarity of style, and the dovetaltling has been so skilfully carried out that the 
joints seldom jolt the reader—a noteworthy exception occurs on pages 
147-148, in connection with fines, where the requirements about the granting 
of time for payment are set out twice. From time to time there is a sharp 
dHference of opinion between author and editor, as in the chapter on Evidence 
on which Sir Leo took up a rather orthodox position while Professor Jackson 
is an adherent of the more common-sense modern school: while he expresses 
his view about such decisions as that of the House of Lords in Myers v. 
DPP. ([{1964] 8 WLR. 145) with a “brutal stmplictty,” describing it as 
“a bit of old-fashioned nonsense,” he sets out the Leo Page standpoint both 
clearly and understandingly. The two chapters on Evidence indeed throw 
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a flood of bright light into the gloomy mysteries of this subject, which may 
well make some young magistrates think that they know what it is all 
ee ee, aen Dent eg bear oan gunt Py to 
lawyers about the hearsay rule. 

Among the other “new” bject: whid miy be matoa arste 
training of magistrates: tt is to be hoped that this book will be treated as a 
“must” by those who are responsible for the arrangements for this: also 
sentencing, not that much of what Sir Leo Page wrote on this subject is not 
still highly relevant, but that the new possibilities opened up under the 
Criminal Justice Act 1948 and later statutes and orders are so extensive 
and important that two chapters, and excellent ones, are now required even 
for an outline discussion of this, which is surely of as much importance as 
the subject of the trial itself. 

There is substantial rewriting in all the chapters, both those which are 
basic such as Practice and Procedure, and those which are more auxiliary 
such as those on Juvenile Courts and Domestic Proceedings. The useful 
chapter on Chairman and Clerk should be noticed As a result of the 
remarks of Lord Goddard C.J. in the Hast Kerrier Justices Oase ([1952] 2 
Q.B. 719), which were not sufficiently carefully considered, the question of the 
retirement of thelr clerk with the justices has been given a consideration 
possibly more detailed than it requires: certainly it caused quite a stir. 

As one would expect with Professor Jackson some of the views expressed 
are very personal, and will not be acceptable to many experienced magistrates 
and chairmen. On the other hand, he is sometimes surprisingly ready to 
accept the not too well based views of High Court judges without discussion. 
A good example is Lord Parker’s dictum that defence certificates should be 
granted in all cases where the defendant’s means do not enable him to pay 
for legal aid. This is clearly wrong. The test laid down by the statute 
is “the interests of Justlce”—tf Parliament had intended to establish the 
means test as the sole test it would have used words appropriate to that end. 
Lord Parker’s dictum is a good example of the danger of the ew cathedra 
statement made without the advantage of an adequate argument addressed to 
the court by the bar which, after all, is possibly the most solid basis of what 
Professor Lawson called “the rational strength of the common law.” 

C. 


THe CONTRIBUTION OF ENGLISH Law To SOUTH AFRICAN Law; AND 
THE RULE oF LAW IN SoutTH Arnica. By Tue Hon. O. D. 
SCHREINER. The Hamlyn Lectures, 19th series. [London: 
Stevens and Sons; South Africa: Juta & Co. Ltd. 1967. xii 
and 105 pp. 80s. net. | 


Qurre a juristic war has come into existence among South African writers 
on legal topics in the last decade due mainly to certain decisions of the 
highest courts In the Republic, wherein the Judges have indicated a disposition 
to get rid of certain of the dements of English law which the modern South 
African law contains, especially in the law of delict. Prior to these decisions 
there were lawyers who, on nationalist political grounds of the narrowest 
chauvinism, expressed dissatisfaction with the foreign elements in the law 
which were drawn from a variety of sources. The general body of lawyers 
had taken these sources for granted and never seemed to find in them any 
disadvantage or defect. In fact, the influence of such sources, and, in particular, 
that of the English law in the development of modern South African law, has 
been widespread and profound. To the reviewer, not only has the effect been 
to bring the antiquated and rather inflexible principles of the Roman-Dutch 
system into the twentieth century, but something of value and interest to civil 
and common law lawyers alike has been produced. The result has, in many 


Sarr. 1968 REVIEWS r 588 


areas of the law, been an effective welding of the concepts from both general 
systems, and it is not, perhaps, too much to suggest thet international lawyers 
and others, looking for a general law of mankind (in the sphere of arbitration 
among others), might examine the principles of the modern South African law 
with some advantage. With these thoughts in mind, the reviewer directs the 
attention of readers to the first of the two Hamlyn Lectures. This provides 
an authoritative survey of the specific areas of South African law which have 
been influenced by the English law and is a classic to which, without doubt, 
lawyers will wish to refer in many comparative contexts. They may do so 
with the secure knowledge that the Lecturer, a retired judge of appeal, and 
ons of the most eminent of the Judges produced in this century in the British 
Commonwealth, has not only the experience but also the deep learning required 
for the formidable task he has so successfully accompHshed. There is in this 
lecture food for thought for legal specialists in many comparative fields. 

It is the reviewer's great regret that the second lecture on the Rule of Law 
in South Africa cannot be recommended with the same high praise. The 
reviewer, after many years of regular appearances before the eminent Judge 
in his court, has been aware of, and even grateful on occasion for, his Lord- 
ship’s firm and deep-seated liberalism. His humanity towards the unhappy 
lot of the African people in South Africe is well known but it is a humanity 
which he demonstrates but weakly here in a technical legal Judgment far 
removed from the reality of the human attuation. The duty of a judge is to 
apply the law, and this duty, however harsh and unrewarding a tesk it may 
be in a country torn with racial strife and under the constant shadow of the 
gallows, must be carried out. To the Lecturer, as lawyer and judge, what- 
ever the content of the law, however harshly it may bear on the subject, the 
sacred duty of those enjoined to enforce it (whether judicial officer or admini- 
strative official), and of those on whom its burdens fall, is to observe the law. 
If the lew is bad, the remedy lies in tts alteration by means constitutional and 
lawful This legalistic approach severely Hmtts the field in discussing the 
problem whether the apartheid laws of the Republic constitute a breach of 
the Rule of Law, for basic to the Lecturer’s reasoning is his examination of 
Dicey’s concept of the Rule of Law. His conclusion is that its scope and 
meaning must be narrowly confined to the main proposition that 


“no man is punishable or can be lawfully made to suffer in body or goods 
except for a distinct breach of law established in the ordinary courts of 
the land. In this sense (Dicey continued) the rule of law is contrasted 


with every system of government based on the exercise by persons in 
authority of wide, arbitrary or discretionary powers of constraint.” 


The point is that Dicey’s concept is confined to the proposition that the 
law is supreme in the sense that ordinarily people are or should be punishable 
only if they contravene general rules of the common law, or general rules 
made either directly by the legislature itself, or indirectly under delegation. 

“That,” says the Lecturer, “is the sense in which the Rule of Law covers 
what Dicey said, and the sense in which it is still most valuable today.” And 
that is the sense in which the Lecturer proceeds to examine the laws of 
a 

Now, it is well known that the meaning of the Rule of Law in our time 
has been discussed by the International Commission of Jurists at Athens in 
1955, at Delhi in 1959, and at subsequent congresses. The Delhi final resolu- 
tion “ recognises that the Rule of Law is a dynamic concept for the expansion 
and fulfilment of which jurists are primarily responsible and which should be 
employed not only to safeguard and advance the civil and political rights of 
the individual in a free society, but also to establish social, economic, educa- 
Honal and cultural conditions under which his legttimate aspirations and 
dignity may be realised.” 

The Lecturer, while approving of the sentiments of this resolution, con- 
siders that it confuses the issues of politics and law, “the cause of justice in 
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the widest sense ... a popular slogan, advertising as it were a universal 
remedy” and “the relatively narrow, earlier meaning” of Dicey which is 
generally accepted with minor variants. And so, let it be repeated, the 
Lecturer proceeds to examine the apartheid laws of South Africa on the 
latter, narrow test; and he does so, having referred critically to the statement 
of the present South African Prime Minister (im reply to criticisms that 
certain actions had infringed the Rule of Law) to the effect that there are 


Limitetions of space do not permit en exhaustive discussion of the Lec 
turer's treatment of the specific laws of apartheid. However, the following 
selected passages give, it is felt, the full effect and flavour of the Lecturer’s 
conclusions. 

On Dicey’s second proposition, equal treatment of all before the law, the 
Lecturer says::“In certain limited respects, then, there is racial discrimina- 
tion before the law, which may fairly be said to infringe the Rule of Law in 
the way mentioned in Dicey’s second proposition. But this fact, though not 
unimportant, hardly warrants a general conclusion that apartheid, as such, 
Involves inequality of a kind that brings it within that proposition.” And 
again: “The real case against apartheid at the present day is not that there 
is inequality in the administration of the law, for in general there is not, but 
that it is harsh, unfair and increesingty difficult to support in the light of 
the growing industrial development of our country and in the light of 
modern views on the treatment of other races. With the minor exceptions, 
however, that I have mentioned I do not think that apartheid falls within 
Dicey’s second proposition or, consequently, that, as such and taken as a 
whole, it infringes the Rule of Law.” 

Regarding whether the Rule of Law is infringed by “certain ttems of 
legislation .. . from the angle of the invasion of individual freedom .. .” the 
Lecturer points out that: (a) There are “laws impeding the freedom of move- 
ment of: Africans in, into and out of urban arees, and also in rural areas 
outside the African reserves .. .” so that “the African is widely restricted 
in his movements without his having been convicted of any offence”; and 
“ Indiang .. . have not full freedom of movement [while] the rest of the 
population generally comes and goes as it pleases, subject to prohibitions on 
entry into areas restricted to persons of another race.” (b) There are extensive 
powers of banning, not confined to Africans, under the Suppression ‘of Com- 
munism Act 1950, relating to organisations and persons, the latter “usually 
last for five years and generally restrict movement ... sometimes... to 
the dwelling where the person affected lives .. . allow htm to go to work but 
he may have to report regularly to the police . . . commonly banned from 
attending any gatherings, even social ones ... not... allowed to receive 
visitors except his lawyers ... if they are themselves not banned... .” 
(c) There are various powers of arrest and rearrest, e.g, on suspicion of 
subversive acttvities, and detention for questioning for periods varying from 
14 to 190 days depending on the contingency; the power to refuse bail 
rests with the prosecutors as delegates of the Attorney-General, the court being 
specifically precluded from interfering with such a refusal; and “a person who 
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is imprisoned for various kinds of subversive action may be prohibited by 
the Minister of Justice from absenting himself from prison for succeasive 
periods of up to twelve months each, after serving his term of imprisonment 
[so that] his period of imprisonment may be extended even to imprisonment 
for life without further offence or sentence.” 

All these drastic orders, the Lecturer concludes, are made under the ex- 
press authority of laws which are in form unexceptionable and the validity of 
which cannot be challenged on any ordinary legal grounds—for Parliament is 

Nevertheless, they severely interfere with the liberty of the 
individual without a court order against him in pursuance of some complaint 
of an alleged breach of a legal rule or precept; and the officer in whom the 
powers are vested acts upon information which is not tested in a court of law 
and may well be wrong. These statutory provisions and the action under 
them infringe the Rule of Law, but this does not mean that there has been 
any ilegal executive aot, for “the Rule of Law” is not a legal rule but a 
statement of principle. 

To the reviewer it seems that at this stage there emerges the inevitable 
conflict between the rationality of the Lecturer as a human being and his 
retionalisations as a lawyer and judge based on Dicey’s narrow concept of the 
Rule of Law. 

The ttalclsed conclusion is incomprehensible in the light of his view regard- 
Ing Dicey’s meening to which he seems, however, to revert again in the 
next two sentences: of the lecture: “ The charge that the Rule of Law has been 
infringed is a political charge, not a charge that the law has been contravened. 
And so the answer must necessarily be a political and not a legal one.” Alas, 
once again the Lecturer becomes the victtm of his artificial legalities in his 
next sentence: “ Actually, however, the South African answer follows in shape 
the lines of a legal defence to a legal charge... whether established infringe- 
ments of the Rule of Law are excusable on the ground of emergency,” since 
the South African Government contends that the safety of the state requires 
action of the kind taken. Unhappily, this unfortunate line of reasoning is 
exposed in its true, though no doubt genuine and subconscious, subjectivity 
to which, tt seems, even the most eminent Judges may be susceptible. 

Maintaining his adherence to the distinction between law and polltics 
(thus separating law and human belngs) to his concluding sentences The Hon. 
O. D. Schreiner, reflecting on the world unpopularity of his country (which 
might be due, tater ala, to the factor of “envy of the country’s wealth, so 
strongly based on rich mineral resources and a hard working and capable 
labour force”) and its vulnerability “to guerile infiltration and other subver- 
sive activities,” ends his lecture as follows: 


“Difficult problems thus raised have to be solved by statesmen. 
Lawyers who are not active in the world of politics can only observe 
the facts and emphasise the great importance of completely restoring 
the Rule of Law [Dicey’s narrow concept] as soon as possible before, as 
individuals, we lose our sensitive appreciation of its extreme importance, 
and before, as a country, irreparable damage is done to our internal race 
relations and to our external reputation and safety.” 


One can only speculate what the Trustees of the Hamlyn Trust had in 
mind when the Lecturer was invited to deliver this second lecture—whether 
a full and robust examination of the laws of apartheid was anticipated from 
this respected and progressive white South African, or an inhibited and 
technical review based on the limited nineteenth-century concept of Dicey 
about the Rule of Law. And is this part of the contribution of English law 
to South African lawyers? 

Laowarp Lamar. 
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THe OxrornD Law SCHOOL: 1850-1965. By F. H. Lawson. [Oxford : 
The Clarendon Press. 1968. viii and 268 pp. 55s. net.| 


Tu1s book, handsomely produced at a reasonable price, had its origin in the 
opening of the new Bodleian Law Library in 1964, which, it was suggested, 
might provide a fitting occasion for the Oxford Law Faculty to publish a 
history of the school. For various reasons publication has been postponed, 
but the delay has enabled Professor Lawson (and let it be said at once that 
nobody else could have written this book) to publish a work which is a model 
of its kind. ADN aspects of the history of the institutlon over a century are 
covered and, although the tone throughout is naturally warm and enthu- 
siastic, weaknesses and difficultes are faced, and the book nowhere 
degenerates, as such works are apt to do, into an exercise in public relations. 
Throughout there is evident what the Preface to the first edition of Cheshire 
and Fifoot om Contraote called Professor Lawson’s gift for “a quick and 
penetrating observation.” Although it is the history of an institution with 
all the details relating to the structure of courses which the Department of 
Education and Science could require in one of its questionnaires, it is seen 
throughout in terms of personalites. It is all very Oxonlan. Indeed, as 
everyone sees an institution, particularly one with which he has been connected, 
from his own point of view I hope that a certain autobiographical tone will 
be pardoned in this review. I recall some sentences which Professor A. P. 
D’Entreves used when reviewing Owford Hesays ia Jurisprudences In (1968) 8 
Natural Law Forum at p. 188: “I cannot help saying how much this work 
reminds me of the unforgotten atmosphere of Oxford. There is much conver- 
sation going on there, much collaborative work. But there is also a certain 
amount of secretiveness and solitary enterprise. This book might be taken as 
an example of both.” (The book does not, incidentally, mention Professor 
D’Entreves, who, though never a member of the Oxford Law Faculty, and 
indeed a somewhat unsympathetic observer of it, published an excellent book 
on natural law—how Orxonian that is.) 

The book traces the history of the law school since the formation of an 
independent honour school of Jurisprudence in 1970. There are seven chapters, 
entitled: 1. The origins; 2 An independent school; 8. The age of the profes- 
sors; 4. The rise of the tutors; 5. Between the wars; 6. Mid-century; and 7. 
Law libraries. Chapter 7 is naturally devoted to the magnificent new law 
library, the finest outside the United States, which was erected—metinly with 
the ald of American and Commonwealth money—in 1964, Much fascinating 
material is also contained in a number of appendices. For each of the 
periods of the school’s history there are given examples of examination 
papera, lists of books published by members of the faculty and other miscel- 
laneous matter, such as the movements of faculty members in and out of 
England, and the new curriculum of the Final Honour School. 

In a work of this kind omissions or alterations of emphasis must be largely 
a matter of personal choice I myself would certainly have said more about 
the weekenders who assist in college teaching than the colourless reference on 
page 149 (there is no entry in the Index). I have been on Oxford Station plat- 
form at six o’clock on a Friday evening and counted half a doren junior 
members of the Bar (no solicttors) coming up from London to assist with 
teaching on Friday night and Saturday morning. (Oxford is not and never 
has been devoted to the flve-day week. Saturdays and Bank Holidays were 
working days so far as dons and pupils were concerned.) 

I should also have said more about the Law Club than is contained in the 
rather cryptic reference on page 104. This brought together Oxford dons and 
such judges as were Oxford men in circumstances of conviviality and so 
helped to bridge whatever gap once existed between the practitioner and the 
academic. (I recall C. V. Davidge of Keble, who had for long held the 
position of secretary of the club, saying to me: “You create by writing 
books, I create by running the Law Club.”) 


~ 
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I sbould also have said more about Oxford examining. On page 176 it is 
rightly described as “painfully conscientious” and its burdens are also 
indicated, though very briefly, in the footnote on that page. I have examined 
in many other untversities in the British Isles and elsewhere but never 
encountered examining which was as scrupulously careful as that at Oxford. 
It is certainly surprising to find such a very brief reference (pp. 147 and 
172-178) to the institution of the viva voos. In my time a third of the cam- 
didates in the Honour School of Jurisprudence could rely on having an oral 
examination to determine the fate of thelr class in the final degree. The 
convention was that the candidate could have his position tmproved though 
not worsened by a viva. The burden of reading 400 examination scripts, 
together with that of spending a further week in viva voos examinations often 
lasting from 9.80 in the morning until late the evening in the stagnant 
atmosphere of Oxford in July, was very great. But I have no doubt that the 
price paid was well worth it In ensuring justice to the candidates. Vivas were 
always taken very seriously by everyone concerned, examiners, tutors and 
pupils, and more space might have been devoted to them. For it is one of the 
paradoxes of Oxford examining, for the B.A. as distinct from the B.CL., that 
its burdens prevent the University from securing external examiners as otber 
universities do, Hence its peculiar strengths and successes are not as well 
known as they might be. A factor in the success of Oxford examining which 
Professor Lawson does mention is that the examiners are very often, indeed 
almost invariably, not those who have lectured or conducted tutorials in the 
subjects. The size of the faculty together with the dispersed and individual 
nature of Oxford teaching prevents anything In the nature of a “play-back ” 
from student to examiner. 

Oxford, as the Report of the Franks Commission pointed out in 1966, is 
primarily based on reading and writing and not on listening. This means that 
the lecture is not regarded as an important activity, whereas the tutorial or 
seminar is. More might have been said about this characteristic Oxford institu- 
tion, and some comparison drawn with the Cambridge supervision. I missed in 
particular any reference to the striking difference that in Oxford the pupil 
reads the essay aloud to the tutor, wherees in Cambridge the written work is 
submitted beforehand and corrected by the supervisor. In Oxford, in recent 
years, there has been a distinct drift away from the written essay in favour 
of other methods of instruction, but tt still remains the backbone of the 
Oxonlan system—if anything so individualistic can be described as a 
syste. Something might have been said about the reports which in recent 
years it has become the custom for examiners in the Final Honour School to 
circulate to the college tutors about the way in which the questions have been 
answered. There is a reference to the recent growth in coaching by college 
tutors and in particular to that institution beloved of the weaker man—the 
reading list, or list of periodical articles and cases which must be mastered. 
(I well recall a conversation with a very weak pupil who told me that he was 
unhappy at Pembroke and wished he was at Magdalen. When, perhaps 
unwisely, I pressed htm for reasons, he replied: “At Magdalen they are 
given much better reading lists than at Pembroke, and are also taught how to 
answer examination questions.”) 

Although the lack of power in the board of the faculty is mentioned 
(p. 162), and the individuality of college tutors is stressed throughout, 
together with their former refusal to “indoctrinate” (p. 176), it might be 
said that even more emphasis could be placed on the centrifugal aspect of 
Oxford law-teaching and the absence of central professorial power. Pro- 
fessors at Oxford had and still have only such power as personal prestige 
entitles them to. The new Law Library may well change much of this, as 
Professor Lawson recognises, for it provides for the first time something in 
the nature of a faculty centre. 

The growing specialisation of members of the faculty is noticed. When I 
became a member of it in 1947 I was struck not only by the isolated position 
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of the individual college tutor (then it was very rare for any colege to have 
more than one law tutor, and a year might go by without talking to, or 
even seting, some of one’s colleagues), but also by the number of subjects each 
tutor was supposed to and did teach. In one year I taught seven out of the 
eight subjects in the Final Honour School. Looking back I cannot think that 
this was a good thing, although it had certain edvantages in discouraging 
unnecessary specialisation by both tutor and pupil. Another consequence was 
that the “workload,” to use the phrase with which we are now 
familiar, was heavy—at least twelve and often fifteen or eighteen hours per 
week. It will be recalled that the Franks Report found that the Oxonian 
teaching load was twice the national average. Another consequence was 
that in seventeen years in Oxford I never, uninvited, entered the room of a 
colleague in the morning: I would have assumed that he was working. I have 
noticed a different practice in the other universities with which I have been 
connected. 

The book is very informative on matters outside the structure of under- 
graduate teaching. Much space is rightly devoted to the B.C.L and the 
contribution to it of Rhodes scholars. As I never taught for or examined in 
the B.C.L. my comments ere of little value—though in the characteristic 
Oxonian way I was for two years chairman of the body responsible for the 
nomination of its examinera. I thought that a little external advice might be 
helpful and was responsible for nominating one of the few external examiners 
in the B.C.L. who was not an Oxford man. His suggestions, made informally, 
were most tnteresting, and many of them were incorporated in the reforms 
later adopted—see p. 156. ' ' 

The B.C.L. and the D.C.L. have been a success. Not so the other graduate 
degrees such as the D.Phil. and the B.Litt Professor Lawson records (p. 160) 
that on the whole “graduate students ere left to fend for themselves, and 
often take some time to accustom themselves to the Oxford scene. Moreover, 
the standards of supervision have not always been rigorous.” Occasionally 
this has painfol results when someone who has spent two to three years at 
Oxford is obliged to go away empty-handed or perhaps without the degree for 
which he was originally a candidate. There will be many at home and over- 
seas who will wince at Professor Lawson’s statement (p. 159) that the 
B.Litt “has in practice become a second-class research degree for persons 
who have not already obtained an Orford degree.” The isolation and frustra- 
tion of the graduate student is not confined to the Law Faculty. Readers of 
the Franks Report will recall uneasily the many expressions of bitterness 
which emanated from this class of persons. 

The personalities in the history of the faculty are sketched with a master- 
hand. Charity and acuteness of observation combine in the Judgments. 
Pollock’s greatness as a jurist is duly recognised but “none of his colleagues 
approached his uselessness ag a teacher” (p. 78), and “it would have made 
little difference to the teaching of law in Oxford if Pollock had never been 
there.” An attractive don was one (p. 107) who “was somewhat of a grand 
selgneur, who had married into the Anglo-Irish gentry, and admitted that he 
husbanded his strength,” or another who, because he was “the son of a half- 
Spanish father and an Irish mother,” was fortunate enough to have “the 
most easy and attractive manners,” which were yet “compatible with com- 
plete sincerity.” Another don (p. 78) was “a Cornishman of a strong and 
even brutal type, with a caustic tongue and a hatred of pretence,” who had 
also—perhaps surprisingiy—in his youth been a Wykehamist “who had on 
three occasions been the hero of the Eton cricket match,” but “was a man of 
one book.” Less eminent was another who “had been a well-known 
cyclist and was a fine Spanish scholar” (p. 107), or yet another who “had a 
passion for field sports, and was a good violinist.” 

But the Oxford faculty has never been inbred. In one of the most fascin- 
ating of his many appendices (no. 9) Professor Lawson gives a list of past 
or present law teachers who received thelr previous academic training outside 
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England, and also of those who teught law abroad. It is worth studying this 
appendix against the statement in the Wilson Report on Legal Education that 
over half the law teachers in England are teaching in the university in which 
they originally graduated. Real scandals or passengers amongst the faculty 
have been surprisingly rare. Even the “sinister and ambiguous” figure of 
A. T. Carter was able enough for Lord Chancellor Birkenhead to consult htm 
in confidence on legal matters. The list of pubHcations speaks for itself of the 
international reputation of the faculty. 

It is hardly accurate to say that the management of the Eldon Scholarship 
“was vested in a body of noblemen and gentlemen unconnected with the 
Univeralty”” (p. 12). During the ten years in which I was a trustee half of 
the trustees were composed of such Law Lords as were Oxford men presided 
over by the Lord Chancellor of the day (Lords Kilmulr and Stmonds), and 
the other half of Oxford dons, of whom I recall Sir C. K. Allen, Mr. J. B. 
Butterworth, Dr. J. H. C. Morris and Professor C. H. M. Waldock. I should 
also have mentioned the fact that the Lord Chief Justice of Engiand used to 
be one of the rather variegated body of electors to the Vinerlan Professorship 
of English Law until, quite wrongly, as I thought, the electoral committee was 
reconstituted along more orthodox academic lines. It is fallacious to assume 
that dons are necessarily the best Judges of their fellow academics, and there 
wes no evidence that holders of the office of Lord Chief Justice hed falled to 
take their duties seriously. Indeed, having since seen the papers of Lord 
Caldecote relating to the election to the Vinerlen Chair in 1944, I can affirm 
that at least one Lord Chief Justice took his duties with great serlousness. 
There might also have been mention of a visitor to Oxford who was singularly 
unimpressed by the Law Faculty, Professor D. A. Binchy, whose article 
published in Siudies for September 1949 has a wounding reference to “the 
opera bouffe of the Honour School of Jurisprudence playing to crowded 
houses.” 

There are a few minor errore. On page 97 something has gone wrong 
with the caption to the photograph of Lord Bryce; on page 108 there ought 
to be a reference to the Casebook on Lond Law produced by Maudsley and 
Burn; on page 144 there should be a reference to Mr. Justice Ritchie of the 
Supreme Court of Canada, a former Rhodes scholar of Pembroke; and on 
page 261 the list of law teachers who have had their legal education in Elre 
should contain a reference to Professor J. M. Kelly. 


R. F. Y. Hevsron. 


Romaonty. By Paraick MEDD. [London: Collins. 1968. 818 pp. 
(with index) 42s. net.] 
Roxy was an interesting person and there is certainly room for a good 
biography of him. He was a distinguished member of the Bar who held office 
as Solicitor-General for only a few months in 1906. His chief claim to fame 
is his work for the reform of the criminal law. It is true that he was 
unsuccessful in most of his attempts to persuade Parllament to modify the 
rigour of the eighteenth-century Penal Code, but this does not detract from 
his claim to be considered one of the foremost of the reformers of English 
criminal law. He was also, as is plain from the memoirs of his contemporaries, 
@ person of peculiar charm of character, deeply respected by his opponents as 
well as bis friends. Mr. Medd places Romilly firmly in his historical setting 
of the revolutionary and Napoleonic Wars and gives an interesting and 
readable account of his family life and friendshtps with the prominent men of 
the period both in England and France, such as Lansdowne, Bentham and 
Mirabeau (Is it possible that English barristers have become more insular 
in the past century? How many members of the Engish Bar today are on 
familiar terms with the intellectual élite of France?) Mr. Medd has a clear 
if rather old-fashioned style and is not above stressing the obvious: “ The 
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habit of touring the countryside as a form of enjoyment was then in its 
infancy, and until the second half of the nineteenth century, when methods of 
transport had Improved, it wes not the popular pastime that it later became” 
(p. 247). Romilly is something of a hero to his biographer, no doubt rightly, 
but this means that some of the incidents in his career tend to be glossed 
over. For example, one would Hke to have known more about the reluctance 
of the great reformer to support the reform of the Court of Chancery in 
which he was a leading practitioner with a large income. But the readers of 
a learned periodical will not be interested primarily in a pleasant retelling of 
facts and incidents already well known. They will seek to inquire what the 
book adds to scholarly knowledge. Here it is not easy to be just to the author. 
He quotes (p. 805) a statement by Duff Cooper that “footnotes tease the eye 
and disfigure the page” (there is no reference given for this quotation, but 
no doubt Duff Cooper did say something of the kind). It is therefore almost 
impossible to tell how much of the work is based on existing sources and how 
much is new. As Mr. Medd expressly states thet Romilly’s private papers 
were destroyed during the war it is reasonable to assume that what is new ig 
comment rather than fact. On the whole this impression is confirmed by 
such of the pages as have been checked against the Memoirs of Sir Samuel 
Romilly, by his sons, published in three volumes in 1840. Those who are 
fortunate enough to possess the one-volume biography by C. G. Oakes pub- 
lished in 1985 may well wish to retain it, for that author provided references 
for his quotations, It is perhaps significant that in Mr. Medd’s short biblio- 
graphy there is no reference to the volume of Holdsworth’s History (Vol. 18, 
pp. 247-281) In which Romilly is accorded Holdsworth’s usual full and careful 
treatment, and also that the neme of Professor Raddnowlcs is misspelt. It 
can be said with confidence that Mr. Medd’s treatment of Romilly as a 
reformer of the criminal law suffers badly by comparison with Dr. Radsxino- 
wics’s exhaustive discussion in Volume 1, Chaps. 10 and 16, of his History. 

One final example may fllustrate the author's methods. Most legal 
readers will probably be aware that Romilly’s ergument in the leading case 
of Huguenia v. Baseley (1807) 14 Ves. 278 is widely admired and thet the 
decision itself is the foundation of the law relating to setting aside gifts on 
the ground of undue influence. There is no Table of Cases but there is one 
reference in the Index to the decision on page 110, where the facts of the case 
are set out, and an extract given from Romilly’s argument. The author 
does not give any reference to the report of the case, makes no reference to 
Lord Eldon’s Judgment, nor to the several domen cases in which the decision 
has been cited with approval, and misspells the name of the defendant. It 
remains to say that the book has been beautifully produced by the publishers 
at a very reasoneble price. 


R. F. V. Hrvsron. 


THe Jupar as Lawmaker. By Frrperic REYVNOID. [London: 
MacGibbon & Kee. 1967. 94 and (index 2 pp. 21s. net.] 


Me. Rerwoxp looks with a cold eye on some of the recent essays in law-making 
of the House of Lords, and he is particularly concerned at the majority 
decision in Skaw v. D.P.P. [1961] 2 W.L.R. 897 affirming the existence of the 
offence of conspiring to corrupt public morals. In his dissenting speech Lord 
Reid instanced the situation of two or more persons (who might include the 
prostitute) combining to issue an invitetion to resort to ea prostitute and 
declared thet to argue that they were guilty of the offence was a novel doctrine. 
For Lord Reid Ht was the responsibility of Parliament, not of the courts, to 
determine the extent to which the law should punish immoraltty. On the other 
aide of the spectrum was Lord Simonds asking whether the encouragement of 
homosexual conduct between adults when that conduct ceased to be an offence 
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was not something which the courts could punish. In what Professor Hart 
has called “a fine specimen of judicial rhetoric in the baroque manner,” he 
concluded that the hand of the common law was still powerful and that it was 
for “Her Majesty's judges to play the part which Lord Mansfield pointed out 
to them.” 

Mr. Reynold is on the side of Lord Reid, as indeed were practically all 
informed commentators, but he goes further. In Skaw tt was common ground 
between Lord Reid and the majority that a conspiracy could be criminal even 
if the “unlawful act” in question would not in itself be a criminal offence if 
committed by one person alone. Mr. Reynold calls this an extraordinary 
proposition deriving from “the elastic policy of Star Chamber of casting its 
net wide in troubled waters.” A well-known example of that sort of con- 
spiracy is agreeing to injure a man in his trade if done without Sustification : 
in R. v. Willetts, TO J.P. 127, it was held that conspiracy to make pirated 
music for sale and to obtain profits from it was indictable as a conspiracy to 
deprive the owner of his copyright. On this aspect, generally, “ the law seems 
to be haphazard,” as Lord Reid said, and there is much to be sald for the 
contention that civil remedies are suficient. Certainly, extension of the use 
of this offence should not be encouraged if only for the reason that it imports 
uncertainty into the criminal law. 

The decision of the Lords in D.P.P. v. Smith [1960] 8 W.L.R. 546 is also 
attacked. However, what hag been widely regarded as a considerable judicial 
solecism in the definition of imputed malice has been briskly buried by Parlia- 
ment (implementing a recommendation of the Law Commission): Criminal 
Justice Act 1967, s. 8. 

The author also considers such cases as Gollime v. Gollins [1964] A.C. 644. 
Throughout, he makes his points with cogency and agreeable vivacity. 


Frommrca O'DowocHus. 


ADMINISTRATIVE Law. By J. F. GARNER, LL.D. Second edition. 
[London: Butterworths. 1967. xli and 485 pp. including 
index. 68s. net. | 


Iw this second edition Professor Garner brings his Admimistratios Law up to 
date accurately and very thoroughly. The new developments are discussed 
fully and woven into the text so skilfully that the seams do not show. So 
many recent developments both great and small are incorporated that it may 
seem ungrateful to pick out some that are missing. But R. v. Industrial 
Injuries Commissioner, ox p. AH.U. (Wo. 2) [1966] 2 WLR. 97 does seem to 
be an important omission. For in this case the court had to face the problem 
which the Franks Commtttee left open when they recommended that no appeal 
on a point of law should lie from the Industrial Injuries Commissioner (now 
amalgamated with the National Insurance Commissioner: see National Insur- 
ance Act 1966) but allowed practically the same result to be achieved by way 
of certiorari for error of law on the face of the record. If every interpreta- 
Hon of “out of and in the course of employment” were to be treated as a 
question of law the wheel would come back almost full circle to pre-Beveridge 
days. In the 4.H.U. case the court steered a midway course between the 
Seylla of making the Commissioner superfiucus and the Charybdis of abdi- 
cating control To change the metaphor, the courts have to wield “ the knife 
of policy ” whenever they exercise control over administrative action. Statutes 
cannot be interpreted in a vacuum. Nowhere is this illustrated more vividly 
than in the difference between the majority and Lord Denning’s dissenting 
judgment in Webb v. Minister of Houstag ond Locoal Government [1965] 1 
W.L.R. 755, a case which Professor Garner dismisses in two lines. It is also 
demonstrated in the change of attitude of the courts to questions of Jurisdic- 
tional fact between White and Collins v. Minister of Health [1990] 2 K.B. 
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888 and Ashbridge Investments Lid. v. Mimister of Housing and Local Gov- 
ernment [1965] 1 W.L.R. 1820, a case not mentioned by Professor Garner. 
This same problem of controlling the administration without acting as a court 
of appeal confronts the Ombudsman when he has to draw the line between the 
“merits of a decision” and “ maladministration,” a distinction which is briefly 
discussed in this book but provoked a good deal of debate in Parliament. 

In short the second edition, as the first, is a well-balanced account of the 
law as it is rather than a discussion of the policy issues underlying tt 


G. Ganz. 


Toe Mopran Law or ReaL Property. Tenth Edition. By Pro- 
FESBOR G. C. CHESHIRE, D.C.L., LL.D., F.B.A. With the material 
relating to the Rent Acts and Security of Tenure, Registered 
Conveyancing and Town and Country Planning revised by J. D. 
DAVIES, B.C.L., M.A., LL.B. [London. Butterworths. 1967, 
lxvii and 901 and (index) 56 pp. 75s. net.] 


Wem in 1925 Professor Cheshire first wrote this now classic work on Real 
Property, he “admitted that the bulk of real property law is greater now 
than it formerly was” but hoped that in twenty or thirty years’ time the 
amount of law which a book on real property need deal with would be 
diminished. That hope has not been fulfilled for, forty years on, the book 
has grown in length by 15 per cent. If the law student of 1926 found un- 
palatable the need still to understand Sheley’s case or the old rules as to 
remainders, how much more may the law student of 1967 initially recoil from 
the provisions of the Land Commission Act 1967 or the “formidable com- 
plexity” (Mr. Davies’ phrase) of the Rent Acts? Yet, the accounts in this 
new edition of this legislation, though succinct, are readable and firmly set 
the new land law, always thought to be pre-eminently lawyers’ law, in its 
social and economic context. 

As regerds the Perpetuities and Accumulations Act 1964, Professor 
Cheshire has contrived to give an account of the Act without expanding 
the total section of the book on this subject by more than seven pages. More- 
over, he has done this by first stating the common law and then dealing 
separately with the Act. It is doubtful whether this treatment is entirely 
successful and the reviewer shares the fears expressed by Professor Cheshire 
in his Preface that he may have given too condensed an account of the 1964 
Act. There are passages which are dificult to follow, for example, “a general 
power of appointment that may possibly be exercised beyond the perpetuity 
period and which is therefore void at common law, is to be treated as valid 
until it is established that it will not in fact be exercised at too remote a time 
—Act of 1964, s. 8 (2)” (pp. 266-267). This seems to be the opposite of what 
the subsection enacts. Again, “ But, except where the option is one that entitles 
a tenant to purchase his landlord’s reversion, which is exercisable throughout 
the continuance of the lease however long this may be, the only period eapplic- 
able to an option to acquire for valuable consideration any interest in land is 
twenty-one years—Act of 1964, s. 9 (1) and (2)” (p. 267). Admittedly, there 
is in this passage a cross-reference to a later page where the matter is dealt 
with more accuretely, but, standing alone, the passage might lead a student 
into thinking that the life or lives tn being plus twenty-one years’ perlod 
applies to an option given to a tenant. Moreover the rule applicable to an 
option given to a tenant is not confined to an option “exercisable throughout 
the continuance of the lease” but extends to options exercisable up to one 
year following the determination of the lease. Indeed the whole dificult subject 
of the validity of an option gtven to a tenant to purchase the freehold revyer- 
slon tends to be scattered in isolated passages throughout the book, whereas it 
would be better dealt with in one place. The new application of the perpetuity 
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rule to possibilities of reverter Js not adequately treated in the section on the 
1964 Act, which fails to give a cross-reference to the pages in another chapter 
(pp. 268-284) where the topic is actually discussed. 

Sometimes topics are treated in unexpected places. For example new 
material on tenancy by estoppel (not estopped generally as the “blurb” on the 
cover suggests) is in the chapter on Mortgages rather than in the chapter 
on Leaseholds. A new admirably written couple of pages on laches in the 
chapter on Limitation unfortunately appears to be under the heading of 
tenancies. The seeker for knowledge on poritioo covenants will not find them 
indexed as such and will only eventually track them down under the heading of 
restrictive covenants. Section 40 of the Law of Property Act 1925 is princi- 
pally commented on in the chapter on Leascholds rather than under the heading 
“Contract of sale of land.” 

For all this, the new Oheshsre perpetuates the tredition of a literary classic 
on a difficult branch of the law and will continue to lighten that obscurity 
with which English law must it seems overshadow our “green and pleasant 


land.” f 
Micearn Goomaw. : 


PRINCIPLES OF Property Law. By D. C. Jackson, [Australia : 
Law Book Comipany; London: Sweet & Maxwell. 1967. xxvi 
and 418 pp. £5 5s.] | 


Tax author, who is the Sir John Latham Professor of Law at Monash Uni- 
versity, has written an interesting and important review of the general 
principles of property law, which is also an attempt to present a unitary study 
of the area that we label “property.” He believes that the study of real and 
personal property in separate departments is theoretically and practically 
misleading, and that it should be possible tn the property area to trace 
applications ‘of general principles beck to the principles themselves. Hig 
long-term aim is to follow this book with one examining the application of the 
general principles in detall, concentrating then on particular relationships and 
transactions. 


Fils central theme is the suggestion that whether an interest is proprietary 
or personal should be judged according to the criterion of whether it can be 
enforced rather than how it can be enforced. The further application of this 
criterion leads to a hierarchy of proprietary tnteresta. 

Therefore, one of the fundamental questions tackled by the study is the 
meaning of “proprietary interest” when used within the area called 
“property.” Subdivisions of this question which the author attempts to 
answer arc: (i) What criteria do we, or should we, apply in deciding whether 
an interest is “proprietary,” and what are the consequences of so deciding? 
(ii) Who can hold and deal in proprietary interests, and how can such 
interests be acquired? (iff) How can such an interest be prevented from 
coming into existence or lost since tt has been created? (iv) What are the 
remedies available to a claimant to or a holder of such a interest? 

In Chapter 2, dealing with the classification of interests, he pointa out 
convincingly that with the advent of proprietary interests in all kinds of 
objects the distinction between real and personal property has lost any helpful 
meaning. This is matnly due to the fact that the division is based on nothing 
except a difference in the nature of objects of the legal system based rather on 
the method than on the extent of the protection of interests. The artifictality 
of the distinction based on the nature of the object is emphasised by the 
doctrine of conversion whereby for some legal purposes real property is con- 
sidered personal or vice versa. He criticises the recent decision of the 
Privy Council in Commissioner of Stamp Duties (Queensland) v. Lévingsion 
[1965] A.C. 694 for concentrating on the mode of enforcement and placing it 
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higher in the scale of values than the ability to enforce it In his view there- 
fore the proprietary concept should be based on how widely an interest may 
be enforced rather than on how it can be enforced. He therefore attacks the 
traditional division of the study of property law into real and personal in that 
it depends for its validity today on the acceptance of the view that the ability 
to recover the interest in the object in dispute is a fundamental element, the 
presence or absence of which dictates the category of the interest. He regards 
the two major defects of this distinction as being that it emphasises the element 
of recovery of interest rather than the width of operatton of the interest and 
that it is positively misleading since the recovery of the interest is not now 
restricted to real property. Thus a beneficlary under a trust is able, to a 
limited extent, to “follow” objects held om trust Further, a distinction 
based solely on whether the interest lost can be recovered gives no hint of the 
system of “graduated” interests, which admits that a person may have an 
interest which the courts will protect against B but not against C. Therefore, 
he concludes, it is important not to confuse the legal distinction between 
proprietary and non-proprietary interests with a physical one from which 
flows no essential legal consequences. 

It is dificult to give an adequate survey of each chapter owing to the 
complexity of, the author's material. In Chapters 8, 4 and 5 he gives an 
historical survey of the development of proprietary Interests, considering both 
law and equity and the intervention of statute and registration schemes. 
Chapters 6, 7 and 8 deal with Consideration and Value as Elements in the 
Scheme of Proprietary Interests; the concept of Sole and Joint Ownership; 
and the principles upon which whole proprietary interests are divided, 
including present and future interests. 

Part II of the work deals with subjects of the legal system and the 
general princtples involved in the limitation of capacity imposed by infancy 
and the effect of debilitating characteristics such as mental illness. Part I 
covers the creation of proprietary relationships, including those created by, 
and those created independently of, a purported transfer. Part IV deals with 
the prevention and loss of proprietary interests including terminations, and 
rescission on external and internal grounds. Finally Part IV covers the 
remedies protecting proprictary interests, dealing with general principles 
and then particular remedies such as declaration, injunction, specific per- 
formance and recovery of interests by action, including tracing. 

Professor Jackson has performed a difficult task In applying a mixed 
analytical and functional method to the principles of property law and has 
arrived at something of a philosophy of the subject. The only other recent 
attempt, on a smaller scale, is Professor Lawson’s Introduction to the Law of 
Property. That, of course, was intended for newcomers to the subject, 
whereas the present book should appeal to those who already have some 
detalled knowledge of property law, and is probably intended for a post- 
graduate public. At any rate it can be thoroughly recommended as an 
adventurous exploration of a relatively untouched ares of law. 


J. E. Trica. 


Toe Law or Bounpanies AD Fences. By V. POwsxLL-SMITH. 
[London: Butterworths. 1967. xlii and 145 and (index) 18 pp. 
87s. 6d. net. | 


Tyas new book is a painstaking pot-pourri culled from al concelvable 
sections of the law that could posable relate to boundaries and fences, 
including the Occupiers’ Liability Act 1957, title by adverse possession, and 
numerous esoteric statutory provisions such as those of the Ordnance Survey 
Act 1841 and the Railways Clauses Consolidation Act 1845. 

An Inevitable defect of such an omnibus collection is that some of the 
topics are treated too shortly and brevity causes error to creep in. For 
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example, in the section on adverse possession, there is ambiguity (at p. 18) 
in the use of the expression “ possessory title” to registered land, the author 
presumably meaning title by adverse possession, the owner of which may 
be granted an absolute title (governed by section 75 (2) of the Land Registra- 
tion Act 1925) and not that special form of title to registered land known 
as “Possessory Title” (governed, inter aka, by sectlon 8 of the 1925 Act, 
which the author cites). The account (at p. 15) of the leading Court of 
Appeal case of Willams Brothers Direct Supply Stores Ltd. v. Raftery 
(1958) (not Raferty as cited by the author) is too short to be of value and 
the bare statement, “fencing did not avail the squatter,” disguises the fact 
that the land was not fenced throughout the statutory period. Again, the 
author’s statement (at p. 95) that “It is a well-established principle that 
where an animal escapes from land adjacent to the road, and does injury 
to a passer-by, the victim has no claim wsless neghgence cam be proved”: 
(reviewer's italics) is misleading, in view of the negation by the House of 
Lords in Searle v. Wakbank (1947) of a duty of care to prevent anhnals 
from straying. The author states (at p. 88) the rule that a right of re-entry 
for non-payment of a rentcharge “must apparently be exercised within the 
perpetuity period” but fails to add that this subjection of re-entry to the 
perpetuity rule has been abolished for rentcharges created after July 15, 
1964, by section 11 of the Perpetutties and Accumulations Act 1964. There 
are also a number of uncorrected spelling and similar typographical errors 
in the book. 

The euthor’s thesis is that, “in all but the simplest cases, a proper survey 
and correctly drawn and accurate plan pays dividends, in spite of the 
additional expense involved.” He cites with approval a dictum of Lord 
Kinnear (quoting from Professors Menzies and Bell) that, “It is the duty 
of the conveyancer in framing a disposition upon sale not to take for 
granted that he is to follow the exact terms of the description of the existing 
title, but to make full inquiry into the facts in order that he may be able 
to describe correctly the subject to be disposed.” Is this not, however, from 
the vendor’s polnt of view, a counsel of dangerous perfection? If the vendor 
merely contracts to convey, and in fact conveys, land described in terms 
identical with the parcels in earller deeds, does be not then minimise the 
risk of belng sued for compensation for misdescription or damages for breach 
of the tmplied covenants for title? Is not this risk increased if the vendor 
undertakes responsibility for a new description, increased in particularity of 
measurements and boundaries? Again, laudable though the practice of having 
a plan properly prepared by a surveyor might be, does this not risk giving rise 
to boundary disputes between neighbours who might otherwise have Hved in 
harmonious ignorance of the exact legal status of thelr boundary walls and 
fences? As Mr. Powell-Smith bhmself says late in his book (p. 129), “It is 
frequently difficult to establish the ownership of a particular boundary fence, 
and generally the common-sense answer to an over-anxious client is to tell 
him to leave the matter to be resolved when trouble arises.” 


Mircgar, Goonman. 


A GUDE To Law AND PRACTICE UNDER THE CRIMINAL JUSTICE ACT 
1967. By Davin Narrey. [London: Sweet and Maxwell Ltd. 
1967. 180 pp. including text of the Act and index. Paper- 
back. 25s. | 


Mz. Davi Narıry enjoys a high reputation as an able and experienced 
solicitor practising in the criminal courts. He provides an informed and 
useful discussion of practical problems likely to arise under the new 
criminal procedures His devotion to old style committal proceedings is 
well known, and indeed unmistakable in his text. He thinks that it is essential 
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to cross-examine important prosecution witnesses (which is the only oppor- 
tunity for a solicttor to speak ag an advocate in a case to be tried on 
indictment). The prosecution may find the old style proceedings useful in 
order “to get thelr tackle in order” for the trial. It may well be that for 
the first months the new committal on the papers procedure will only be 
used in the straightforward, uncomplicated cases in which a plea of guilty 
is certain. Two important points are raised on the written statements to 
be supplied to the defence under the new style committal procedure: first, 
the defence will need to have them in good time before the proceedings if they 
are to be willing to consent to formal committal, and secondly, if the prosecu- 
Hon in fact “edit” the original statements taken from the witness by the 
police, which many prosecution solicitors have sald they are going to do, 
the intention of the legislation may be defeated. “It is questionable,” says 
Napley, “whether a statement by A is truly his statement if points are 
deleted or altered.” Even if signed by the witness? However, in principle 
the original statement should certainly be made available to the defence, 
subject to the court’s power to order withholding of the whole or any point 
for exceptionally good ceuse shown—but this principle will have to be 
embodied in the next Act, whenever that will be. 

Napley repeats his views that the ban on publication of a report of 
committal proceedings represents the loss of “the battle to preserve the 
freedom of the Press” and that “where secrecy begins Justice ends” (the 
proceedings must be held in open court). He says that rumour will be rife 
and that the (responsible) Press will turn their attentions to police investiga- 
tions before the charge is made (in order to avoid contempt). After men- 
tioning Bodkin Adams, the Moors murder and Stephen Ward, he says: “ The 
reporting of the factual evidence on which the prosecutton solely relies gener- 
ally, in contested cases, tends to put the matter into better perspective” 
[ste 1]. One can only hope that his clients will reject his advice to waive the 
Press restrictions. 

In principle it is right that an alibi should be disclosed. But it is very 
properly pointed out that the requirement to disclose within seven days of 
committal is most stringent, and will produce great hardship unless legal aid 
is regularly granted at an earller stage than the conclusion of committal. 
The undertaking that by mere administrative direction the police will 
normally give the defence solicitor the opportunity to be present when an alibi 
witness is Interviewed “leaves a great deal to be desired.” 

Little comment is offered on sentencing. The new extended sentence is 
rightly castigated as “another chapter in a saga of despair reflecting a 
continued inability to find a satisfactory solution to the problems of punish- 
ment,” though no alternative proposal is advanced. On the suspended sentence, 
which is apparently favoured in principle, there is no such difidence: “ What- 
ever the experts may say, common sense appears to indicate (and there is 
little more to go upon) that a short sharp subjection to an unpleasant 
situation, coupled with the knowledge that if the offender offends again he 
will return to it, is far more likely to deter him from committing crime than 
many other forms of treatment.” Readers will judge for themselves the 
weight to be attached to such a statement. 

Aro $aMURLs. 


Tar Taeaty-Maxina POWER IN THE COMMONWEALTH OF AUSTRALIA. 
By GOywrure DorrEr. [The Hague: Martinus Nijhoff. 1966. 
xxvii and 256 and (appendices, bibliography and index) 28 
pp. Guilders 85.] 

AvsTratia has had her own Treaty List since 1985 (not 1948, as stated by 

Dr. Doeker, which is the year of the commencement of the Australian Treaty 

Series) and, despite traditional links with Britain, her international relations 
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have to an extent followed a separate path. Thus a study of the treaty 
prectice of Australia is potentially of considerable interest. It is disappointing 
to have to report that this book does not realise that potential. 

As the title suggests, this work is not concerned exclusively with the treaty- 
making process in Australia but with the treaty-making power. The author's 
treatment of his subject falls into three main parts: historical; empirical; 
and constitutional. The first third of the book is historical and describes the 
evolution of treaty-moking power in the countries of the British Common- 
wealth in general and in Australia in particular. This amounts to an account 
of the development of Australia’s international personality which is a familfar 
story already recounted folly elsewhere. Dr. Doeker’s account of it is 
accurate but adds nothing new. 

Secondly, the author tackles his subject empirically and deals with the 
actual exercise of treaty-making power in Australia. General rules of inter- 
national law are summarised and Australian practice is used as a means of 
iNustrating or commenting upon those general rules. Dr. Doeker is, however, 
compelled on occasion to record, as he does on page 120, that “there is, under 
Australian diplomatic practice, no record of incidents and cases helping to 
interpret this rule under international law.” There one would have thought 
the matter should rest; the citation of cases arlsing under other constitutional 
systems completely alien to that of Australia is altogether Inappropriate 
(pp. 120-122). The fact of the matter is that Httle evidence is disclosed to 
show that Australian treaty practice differs from, or has in any significant 
way influenced, general practice. 

In the last part of this book the author sets out to explore the sometimes 
uncertain yet always fascinating frontier between international Jaw and 
municipal lew. Three main topics are treated: the relationship between 
Australian law and international law; the external affairs clause 
of the Australian Constitution (s. 51 (xxix) ); and the competence of the states 
of the Australian Commonwealth in external affairs. In the first of these, several 
pages are devoted to an account of the monistic and dualistic theories. There 
is also a brief, allusive reference to a third theory of which the unspecified 
fundamental and theoretical basis for unspecified reasons is stated to be 
unsatisfactory (p. 163). Since this book is concerned with Australia it is also 
regrettable that no reference ig made to Professor O’Connell’s theory of 
harmonisation. 

Dr. Doeker’s theme is that general state practice, including that of 
Australia, supports the dualistic doctrine of the transformation of international 
law into municipal law. He relies heavily on the Judgment of the High Court 
of Australia in Polites v. The Oommonwealth (1945) from which is extra- 
polated the doctrine that no rule of international law, whether customary or 
in a treaty, can be applied by an Australian court unless it has first been 
transformed into Australian law. But with respect, and despite certain 
passages in the judgments of Lathem C.J. and Dixon J. in Chow Hung Ohing 
v. R. (1989), it is clear that Australian courts, both federal and state, have 
regarded international customary law, subject to precedent and statute, as 
directly applicable by them without any act of transformation by an 
enabling statute. Had there been no National-Allens Service Regulations in 
force in Australia during the Second World War, is there any doubt that the 
High Court in PoWtes would have regarded itself bound by customary inter- 
national law? 

The digcussion of the external affairs clause of the Australian Constitution 
tends to revolve around the decision in Kw p. Henry (1986). But interesting 
as this is, the author's discussion is incomplete since no reference is made to 
the important decisions of the Australian High Court in the Airknes of New 
South Wales Pty. Lid. v. New South Wales cases (118 CLR.) which throw 
light on the meaning of the external affairs clause. These decisions were given 
in February 1964 and February 1965 respectively. Dr. Docker’s Preface is 
dated August 1964 and the book itself wos not published until October 1966, 
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which would appear to have given ample ‘time for rewriting to include a 
discussion of these cases. ~ 

Finally, the chapter on the competence of the states in external affairs 
contains some {interestmg information on the part played by the states in 
Australian treaty practice and on other activities of a quasi-external nature. 

Apart from obvious omissions and some questionable opinions the root 
cause of this book’s weakness is that the author has attempted to write a full- 
scale work on e subject which has not yet reached the proportions which would 
Justify such treatment. Dr. Doeker would have been better served had he 
eschewed well-trodden paths and attempted to deal with his subject in some 
shorter form. While this would have been less ambitious, tt would also, in 
the reviewer's opinion, have been more successful 

J. W. Bermex. 


Law IN THE STUDY or Business. By DEREK ROEBUCK, M.A., M.COM., 
Faculty of Commerce and Administration, Victoria University 
of Welli » New Zealand. [London: Pergamon Press. 1967. 
vii and 148 pp. 25s. ] 


To examine the pedagogic use of law in the context of business, as the author 
of this book sets out to do, inevitably means the examination of the principles 
of law-traching. 

This is an inquiry into the usefulness, proper fonction and best form of 
law courses in the training of business men. As such tt is both erudite and 
wide-ranging. Mr. Roebuck takes us through several reports and surveys on 
the subject, mainly from the Untted States, and comes to the perhaps not 
unexpected conclusion that “the traditional course” is unsatisfactory and 
should be discarded in favour of a new one. This new course occupies the 
second half of the book. 

Most law teachers have to face these problems. At some stage in thetr 
careers they have to take a turn at what is often, perhaps unfortunately, 
described as “service” teaching. Faced by the prospect of an audience of 
embryo accountants, engineers or surveyors, or possibly just plain non-specific 
business men, the professional lawyer-teacher has qualms, Of one thing he is 
certain—that this audience differs from the one he is used to. Occasionally 
he will attempt to re-think his course, if this is politically possible, so as to 
produce something taflored to the requirements of his new consumers. For he 
is convinced of the validity of the service course principle and honestly destres 
to serve his customer well. The main difficulty here is that no one seems to 
know what future business men do require from the law—least of all the 
students themselves or their other teachers. “ Enough law to show then when 
to call their lawyer” or, perhaps better, “to show them when not to call thelr 
lawyer” are remarks that fit more happily into an after-dinner speech than 
into a syllabus. Perhaps business men, Hke the rest of the community, do not 
“require” Jaw at all, but rather suffer tt. 

The practical result of this approach is what Mr. Roebuck calls the tradi- 
tional course. This, if ome excludes the obHgatory legal system course, is 
essentially a long-drawn-out contracts course, with heavy emphasis on 
detailed rules. Public law and any form of legal philosophy are both con- 
spicuously absent. AJ such a course reflects clearly is law teachers’ prejudices 
about business men. Business men are classed as practical and unacademic, 
whose sole interest in the law is its efficiency as a tool, We therefore teach 
them a great many bits of law and fail abysmally to integrate these bits etther 
with the other bits of law or anything else they are taught or will discover. 
The service teaching principle dominates: we treat them as temporary half- 
lawyers and teach them half-law. The result, one suspects, is not a trained 
business man but an unemployable schizophrenic. 

These defects are well delineated by Mr. Roebuck. His positive atm is 
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integration of courses and staff and a recognition that it is as permissible for 
lawyers to ask the question “What can law give to business mm?” as it is 
for them to seck to discover the requirements of business men in learning 
law. The result, In terms of the substantive course, is a “functional” 
approach which treats the uses, the concepts and the practical applications 
in that order. “ system” is inflated into a full-scale analysis of the 
nature of law and, run in conjunction with an analogous politics course, takes 
up the whole of the first year. Public law is represented and in the second 
year the students have a choice of either the law of business organisations or 
administrative law. The approach throughout emphasises the role of the law 
as one instrument of social control, while at the same time the traditional 
business man’s law areas are treated broadly (instead of courses on hire- 
purchase, banking and cheques, etc., there is a course on the law of credit and 
finance which would appear to give a much more realistle picture of this 
particular corner of the business world). 

The reader is struck by the coherence of the final structure: not only is it 
a good law course for business men, it is a good law course. In a provincial 
law school where one “trains” as many executives for the construction 
industry as for the Bar (and certainly more housewives) one is tempted to 
wonder whether there are any special problems of teaching law to business 
men which we do not have when we teach law to lawyers. Certainly, today, 
the answers seem very similar. 

R. P. Gana. 


THe Common MARKET AND THE CommoN Law. By Jonn TEMPLE 
Lana. [Chicago and London: The University of Chicago Press. 
1966. xxxvii and 578 pp. $12.50 net. ] 


Tzs is an examination of some legal aspects of that essentlally economic 
problem, the integration of a new country into the EEC. The approach is 
detailed and the book is not only an interesting academic tnguiry into the clash 
of the continental legal notions of the Common Market with those of a common 
law country, but is intended as a practical guide for lawyers who will have to 
deal with such problems. The author is an Irish lawyer and the prototype 
country is Ireland but, perhaps because the work was written for an 
American market, no assumptions are made about the reader’s knowledge of 
the Irlsh law and points are made in a general way wherever possible. Thus 
the English reader will find not only a stimulating comparative study but a 
useful handbook to Irish and Community Jaws on a variety of commercial 
toples. 
R. P. Gane. 


Law AND THE SocuaL OnrpER. By Morris R. Conen. den, 
Connecticut: Archon Books. 1967. xi and 408 pp. (including 
index). $11. net.] 


Turs is a welcome reprint of Morris Cohen’s collection of essays first pub- 
lished as a book in 1988, and thus many of them somewhat older still. The 
contemporary reader must make the appropriate allowances, both in matters 
of factual detail, such as that “ the war” always means the 1914-1918 war; and 
for the development of philosophical thought, which renders out of date much 
of the dispute as to the “scientific” character of law. But most of the 
contributions can still be read with profit; thus the short essay “Rule versus 
Discretion” which first appeared as long ago as 1914 might be made compul- 
sory reading for all concerned with the reform of the law. The last section 
of the book which is entitled “Legal Philosophy in America” deals briefly 
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with Pound, Gray, Frank and Holmes. It is a tribute to Cohen’s cool Judgment 
and detachment that his assessment of his contemporaries squares so well 
with those that we can now make with the benefit of hindsight. No one 
interested in American legal realism can afford to ignore these pieces written 
at the time by one of the movement’s most articulate critica. 


CoL TaprEr. 


THe Founpations or PourricaL THEorY. Second edition. By 
H. R. G. Greaves. [London: G. Bell & Sons Ltd. 1966. vi 
and 208 pp. (including index). 16s. net paperback. ] 

Tue second edition of this well-known students’ textbook is unchanged apart 

from the addition of a brief introduction. The first edition appeared in 1938. 

For the students of Jurisprudence, to whom among law students this book 1s 

most relevant, it is unfortunate that it antedated Professor Harts Concept of 

Lew by some three years, since both are concerned with some of the same 

problems. Yet even if Professor Greaves’ book had come later there is no 

guarantee that he would have joined issue with Hart, since he seems excep- 
tionally oblivious of jurisprudential work on the problems he discusses. Thus 
although the book containg a chapter entitled “Obligation end Command,” 

Jobn Austin is never mentioned. Similarly Hare's distinction between the 

expression of desire and command is refuted, but Hegerstrom’s much fuler 

argument to the same effect is ignored. There can be no doubt that every 
stodent will be better off for having read this book, but he will fall no 
examination in law if he has not. 

Coton Tapper. 
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MAURITIUS: CONSTITUTIONALISM IN A 
PLURAL SOCIETY 


AUAA ana . there is nos under the sunn 
& more — eget piece of ground f EET 
uninhabited. ty, ad fut navigator, ©. 1688.) 


Mavnzrrivs, lIle de France, was ceded to the Crown in 1814. It 
became an independent member of the Commonwealth on March 12, 
1968, and was elected to membership of the United Nations by 
acclamation on April 24. Between 1957 and 1966 eleven Common- 
wealth countries in Africa, peopled by less sophisticated inhabitants, 
had preceded Mauritius along the same road. Why did Mauritius 
lag behind? Only by outlining some of the special problems affect- 
ing Mauritius can this question be answered. Such an outline, albeit 
inadequate to portray a complex scene, will also help to explain the 
pecuHar features of the independence constitution. 


I. BACZGROUND ' 


Mauritius is small, remote and overpopulated. Its economy is 
seriously vulnerable to fluctuations in world commodity prices. 
Intricate communal problems have stunted the growth of national 
consciousness and have too often dominated political controversy in 
modern times. In many developing countries some of these difficul- 
ties are present in a more acute form; but the Mauritian blend is 
unique. 

Geography has been unkind to Mauritius. The island lies far out 
in the Indian Ocean, more than 500 miles to the east of Madagascar. 
Together with Rodrigues, a smaller island another 860 miles to the 


1 There is no standard work on Mauritius, and next to nothing has been 
published on the fascinating political contortions of the last few ; the 
writer is ob to resist any temptation to fill this gap. General hist 
accounts can found in P. J. Barnwell and A. Toussaint, A Short History 
of Mauritius (1049) and Toussaint, History of the Indian Ocean 

aarp saps ormation is collected in the Annual Reports 


Plural 3 (1965) is a good! ahari survey of the main contemporary 
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east,’ it has an area of 760 square miles °; the islands are frequently 
smitten by cyclones. 

Unfortunately, the population is now more than 800,000, an 
extraordinary figure for a tiny agricultural country, and despite a 
recent decline in the birth-rate it may well exceed two millions by 
the end of the century. The soil is fertile, but no mineral resources 
have yet been discovered, and the economy is overwhelmingly 
dependent on sugar, which accounts for 97 per cent. of the country’s 
exports. The sugar industry in Mauritius is highly efficient. But 
the present world market price of sugar does not even cover the cost 
of production. The standard of living, still significantly higher than 
in the large majority of African and Asian countries, has been main- 
tamed by virtue of the Commonwealth Sugar Agreement, under 
which two-thirds of the sugar crop is sold, largely to the United 
Kingdom, at a high price.’ Unemployment and underemployment 
are rife; some progress has been made towards diversification of 
the economy by the development of light industry, tourism and tea 
production, but there are too few jobs to provide for the growing 
body of school-leavers.* Foreign investment and international aid 
are sorely needed; they are also sorely needed by a great number 
of competitors. Emigration is acting as a palliative to the problem 
of over-population; but the Mauritians who leave tend to be those 
with specialised skills whom the country can ill afford to lose. 
Shortly before independence Mauritius recetved from the United 
Kingdom a substantial grant of budgetary aid; this was the first 
Occasion on which Mauritius had received direct aid for such a 
purpose. 

Communal problems in Mauritius, though undoubtedly serious, are 
not necessarily desperate. Mauritius has no long history of bloody 
inter-communal disorders—the rioting between Muslims and Creoles 
early in 1968, resulting in twenty-seven deaths, was unprecedented— 
or residential segregation; nor is there an indigenous population 
outnumbered by immigrants of a different race or culture. The only 
important indigenous inhabitant was the dodo. The Dutch, fitful 


3 Rodrigues, little known to the outside world and difficult to reach (see Quentin 
Keynes, ‘‘ Island af the Dodo’’ (1056) 100 National Geographic Magasins 77, 
98, 99, 102-104), produces livestock and vegetables. Till independence it was 
administered as a dependency of Mauritius. For Rodrignan separatism, see 
pp. 612, — 622, post. 

us (with Rodrigues) also has two remote island dependencies, Agalega 

and O os Carajos. A former dependency, the Ohagos Archipelago, wes 

detached in 1965; see p. 600, post. Bee generally, Sir Robert Scott, Lemuria : 
the Lesser D endencies of Mauritius (1964); F. D. Ommaney, The Shoals of 

Capricorn 

Of. Richard Titmuss and Bran Abel-Smith, Soolal Poliotes and Population 

th in Matritias (1061), Chap. 8. The guess made in the text above is 
perhaps a conservative estimate 

£47 10s. & ton in 1968, wall over three times the world market price at the time 

of independence. 

For a comprehensive analysis of the basic ~ seo J. E. Meade, Tho 

Economic and Socisl Sirwoture of Mauritius (1 
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colonists, gave Mauritius its name; before they left in 1710 the dodo 
was dead. They were succeeded by the French, who established 
themselves in strength; they planted sugar, introduced French cul- 
ture and African slaves, and begat many children of mixed blood. 
Although French rule was brought to an end during the Napoleonic 
Wars, the impact of France, and of the Franco-Mauritian settlers 
who still control the sugar industry, remains profound in Mauritius 
today. For example, among nearly all elements in the population 
French is spoken more fluently than English, and English is spoken 
with a French accent.’ But British political institutions and ideas 
have prevailed—Franco-Mauritian political and social attitudes have 
tended to remain pre-revolutionary—and even French civil law has 
yielded some ground to English innovations. 

In 1885 the slaves were emancipated. About this time, the first 
Indian indentured labourers were brought in to work on the sugar 
estates. Most of the labourers were prevailed upon or chose to make 
their homes in Mauritius, and by 1861 two-thirds of the population 
were of Indian origin.* Indian immigration had almost ceased by the 
end of the nineteenth century, and Indo-Mauritians can rightly 
claim to be as fully Mauritian as the ‘“‘ General Population ’’—the 
French and Creole * sections of the population. 

At the 1962 Census, the population was broken down into four 
main groups. Approximately half the population described them- 
selves as belonging to the Hindu section of the population, one-sixth 
as Muslims, 80 per cent. as members of the ‘‘ General Population ”’ 
and 8 per cent. as Chinese. The General Population is 
overwhelmingly Roman Catholic and varies in colour from white to 
black with numerous intermediate gradations of brown. Many 
Chinese are also Roman Catholics. The principal communal] divi- 
sions in Mauritius are religious or cultural; they are not primarily 
ethnic, and today they have little to do with colour. 


If. CONSTITUTIONAL AND POLITICAL DEVELOPMENT TILL 1967 
Till 1948 public affairs in Mauritius were dominated by British 
officials and Franco-Mauritian settlers. A few coloured men—Olker, 
Newton, the Laurents, Rivet, and later Anquetil and Rozemont— 


T The official | e of the Legislative Assembly is still (Independence 
Constitution, s. eee eee ee eee in French. For 
political reasons the ition hes urged the adoption of French as a second 
official language; the ent hes reaisted this demand on the ground that 
it would lead to further EPE gy cy — Urdu and other 
la os, with & co uential growth of c communalism 

nesrest —— to & ages franca in Mauritius is Creole, basically & 
French patois; the language has hardly any literature. 

® See generally Burton Benedict, Indians tn a Plural Society (1961). 

* Originally the word '' Creole ' meant a French settler. Nowada usually 
denotes a non-white Mauritian ie a Tada O orate 
though sometimes persons of mixed race are called ‘ coloured ” and Ei 
pere eda ' Creoles."’ The term ‘‘ Creole’ also refers to a language (note 

, sepra). 
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were to make their mark in politics,’° but the shaping of local 
policy was essentially oligarchical. During the stormy Governorship 
of Sir John Pope-Hennessy, a dynamic Irish Catholic home ruler 
whose unorthodox concept of ‘* Mauritius for the Mauritians ’’ 
embraced a solicitude for the rights of Creoles and even Indo- 
Mauritians,’! the Constitution of 1885 was adopted. There was 
created a new Council of Government, consisting of the Governor, 
eight ew-officio members, nine nominated members (of whom at 
least three were to be non-officials), and ten other members elected 
on a narrow franchise. The Governor retained wide executive powers 
exercisable in his personal] discretion. Nevertheless, the constitution 
was a liberal one for a Crown colony. 

For more than sixty years Mauritius was governed under the 
1885 Constitution; the only significant amendment was made in 
1988, when the proportion of nominated non-officials was increased 
from one-third to two-thirds. But immediately after the Second 
World War came a major reform. Under the Constitution of 1947 
the unofficial majority in the Legislature became an elected majority; 
and the franchise was broadened so that the electorate increased 
sixfold."* The consequences were dramatic. For the first time the 
Indo-Manuritians emerged as a real political force; eleven out of the 
nineteen elected seats were won by Hindus, seven by Creoles and one 
by a Franco-Mauritian. The results produced alarm and despon- 
dency not only among Franco-Mauritians but also among many 
Creoles who, having been effectively excluded for so long from the 
political influence to which their numbers had entitled them, now 
found themselves outnumbered by Hindu voters. The radical 
Mauritius Labour Party had been founded by Creoles; now it had 
become a predominantly Hindu party, and there began that 
alienation of Creoles from Hindus which has been the most 
regrettable feature of modern Mauritian politics. 

But it was still a far cry from representative government to 
responsible government. Of the elected members of the Legislative 
Council, none was directly appointed to the Executive Council, 
though four of them were indirectly elected to membership of the 
Executive Council by proportional representation. Of the eleven 
nominated non-official members of the Legislative Council—there 
were also three ex-officio members as well as the Governor—seven 
were white and none was a Hindu.“ At this time the Labour Party 
held a clear majority of the nmeteen elective seats and had been 


10 Bee Jay Narain Roy, Mauritias in Transition (1960), Chap. 8. 

11 James Pope-Henneasy, Verandah (1964), pp. 281-803. 

12 D. Napel, Les Constitutions de l'Ile Maurice (1962), p. 08. It is understood 
that a more detailed factual account of same of the constitutional developments 
set out in this section will appear in Chapter 8 of the Annual Report for 1967. 

13 See B.R. & O. and S.L Revised 1048, xiii, pp. 271, 277. For the travcwes 
préparatoires, see Omd. 7228 (1047). 

14 Roy, op. oit. pp. 865-866. 
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allocated none of the nominated seats. Possibly the Governor was 
alive to the ** Hindu menace.” However, *‘ Liaison Officers,” with- 
out executive responsibilities, were appointed in 1951, and there 
were elected members among them. 

Clearly such a situation could not endure. There followed the 
first round of those excruciatingly protracted but highly sophisti- 
cated controversies over constitutional reform in which Mauritius has 
excelled. (The local predilection for devious manoeuvre, political 
defamation and general disputation has earned the stern censure of 
some ** and provided innocent entertainment for others.) In 
December 1958 the Legislative Council, by a small majority, passed 
a resolution calling for a greater measure of self-government. The 
Secretary of State for the Colonies temporised, asking the Governor 
to hold local consultations. An array of multifarious schemes soon 
proliferated. The Labour Party called for universal suffrage, a 
reduction in the number of nominated members and the introduction 
of a ministerial system. Others put forward proposals including 
communal representation with separate electoral rolls, multitmember 
constituencies with a limited vote, and an increase in the number of 
nominated members. Eventually the Secretary of State accepted 
the principles of universal suffrage and an unofficial majority in the 
Executive Council with a ministerial system, but proposed that the 
elected members of the Legislative Council and the non-official 
members of the Executive Council should all be elected by the single 
transferable vote system of proportional representation. !" 

The Meuritius Labour Party would have nothing to do with the 
proportional representation scheme, and a further series of meetings 
was convened in London. The outcome was the London Agreement 
of 1957.** Under this Agreement, a ministerial system of govern- 
ment was introduced. An independent Boundary Commission would 
be appointed to see whether Mauritius could be divided into forty 
single-member constituencies, which would give ‘‘ each main section 
of the population ... adequate opportunity to secure representation 
corresponding to its own number in the community as a whole.” 
Failing this, elections would be held according to the party list 
system of proportional representation. In addition, the Governor 


15 a yee The Cabinet and the Jommonwoclith (1958), pp. 68-64, 
181- 
1e Cf. Bir Bobert Scott, a former Governor: ‘'... the most daunting obstacle in 
e way of healthy political development in Mauritius is the manner in which 
the political and social structure is ed through and through by fear and 
ERE ERED jealousies and disHkes. ined with this is that flavour of final 
purposeless, ınner irresponsibility which Lord Keynes attributed to a distin- 
i statesman now dead '' toh No. 11 of Jan 7, 1055, pare. 11 
suritius Legislative Council, Seas.Pap. No. 8 of 1988)). This judgment may 
have been too severe. 
1r rea of February 10, 1956, and March 10, 1956 (published in Sess. Pap. 
o. 8 of 1958). 
18 H.0.Deb., Vol. 566, cols. 115-117 (Written Answers); Mauritius Legislative 
Council, Sess.Pap. No. 1 of 1088, Appendix 0. 
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would be enabled to nominate, in his personal discretion after con- 
sultation with members of the Legislative Council, up to twelve 
other members. Nomination was not to be used to frustrate the 
results of the elections—the 1948 precedent was not to be followed— 
but would be used ‘‘to ensure representation of special interests 
or those who had no chance of obtaining representation through 
election.” The proposal for the election of members of the Executive 
Council by proportional representation was dropped; instead, the 
Governor was to invite nine members of all elements in the Legis- 
lative Council, to be represented as nearly as possible in relation to 

The Trustram Eve Boundary Commission succeeded in devising 
forty single-member constituencies ** by what may be described as 
“ honest gerrymandering ’’*°; its proposals were accepted** and 
implemented. At the General Election of 1959, held under a new 
constitution 77 and on the basis of universal suffrage, the Labour 
Party won a large majority of seats, campaigning in harness with 
its new ally, the overtly communal Muslim Committee of Action; the 
Independent Forward Bloc, then a Hindu party of the sans-culottes, 
made headway; the Parti Mauricien, a conservative party represen- 
ting Franco-Mauritians and middle-class Creoles, fared poorly. 
Under-represented minorities were allocated nominated seats. The 
new Government, formed in accordance with the principles laid down 
in the London Agreement, was a coalition, and not a majority party 
Government.” 

A somewhat uneasy equilibrium was thus established, and the 
way ahead was obscure. The United Kingdom Government was 
anxious not to exacerbate communal tensions or to imperil a vulner- 
able economy by forcing the pace towards full internal self- 
government. At a Constitutional Review Conference held in 1961 
the only significant change proposed was the creation of the office of 
Chief Minister; further changes, still falling short of internal self- 
government, would be deferred till after the next General Election; 
after that, Mauritius might move forward to full internal self- 
government, ‘if all goes well and it seems generally desirable.”’ 
A visit by the Constitutional Commissioner might be arranged in 
due course.** 

At the General Election of 1968 the Mauritius Labour Party lost 


19 Sess.Pap. No. 1 of 1958. 
20 ji W. J. M. Mackensie, Free Hlections (1958), pp. 110-119; T. E. Smith, 
lections in Developing Countries (1980), pp. 18-14, 148. 

21 Beas.Pap. No. 6 of 1988. 

23 S.I. „P. 914. The constitutions of Mauritius up to independence were made 
by prerogative instruments. See further, on the 1958 Constitution, S.L 1089. 
neta) 8505, 8506, 3510. i 

23 Independents were appointed. The Independent Forward Bloo refused the 
Governor's invitation to join the Government. 

24 Seas.Pap. No. 5 of 1961; reproduced in the rt of the Mauritius Constitutional 
Conference 1965 (Omnd. (1965), at pp. 14-15). See also S.I. 1961, pp. 4681, 
4682; B.I. 1062, p. 4068. 
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its absolute majority, winning nineteen out of the forty elected seats; 
the Parti Mauricien, having attracted a larger body of Creole support 
in the urban belt, improved to eight seats; the Independent Forward 
Bloc won seven, the Muslim Committee of Action four, and 
Independents two. The nomination of the twelve additional 
members proved burdensome both to the Governor and to 
some of the party leaders; the outcome left the balance of political 
forces much as it had been, but gave the General Population a 
slightly stronger representation than before. A complicating factor 
in the process of nomination had been the assurance previously given 
to the leaders of the Muslim Committee of Action that prior con- 
sideration would be given to Muslim ‘‘ best losers ’’—-candidates who 
had been narrowly defeated at the General Election. Apart from 
the embarrassing problems created between and within the parties 
over the selection of candidates for nomination, there were 
differences in interpretation over the meaning of a Muslim “‘ best 
loser.” ™ But the idea that best losers had special claims to 
membership—an idea that would be unacceptable in most countries 
—was to take root in Mauritius. 

I visited Mauritius in July and August 1964. By this time the 
modest ‘‘ second stage ” of the 1961 conference decisions had been 
introduced ** and an all-party coalition had been formed; there were 
no fewer than fourteen non-official Ministers, and the Chief Minister, 
Dr. (now Sir Seewoosagur) Ramgoolam had been elevated to the 
rank of Premier, but the Governor still presided m the Executive 
Council. 

My main purpose was to explore the foundations of a constitu- 
tional scheme appropriate for full internal self-government, and in 
particular to reconsider the system of electoral representation and 
to examine new safeguards for minorities. It was clear that the 
existing rules and practices relating to the nomination of members 
would have to be discontinued. There was no consensus on what 
should replace it. My own suggestions stimulated discussion but 
offered no final answer. I reviewed a number of other possible con- 
stitutional safeguards for group and individual interests—a 
constitutional Bill of Rights had already been introduced—and came 
down in favour of an Ombudsman with wide terms of reference.?’ 

The decisive Constitutional Conference on Mauritius took place 
in London in September 1965. Although the island had yet to 
achieve full internal self-government, the central issues facing the 
conference were the determination of ultimate status and the con- 
stitutional framework to be adopted for self-government and the next 


25 See Seas.Pap. No. 2 of 1065, paras. 14, 15. 

26 Mauritius (Constitution) Order 1064 (S.I. 1064, p. 1168). For the new Royal 
Instructions see S.I. 1964, p. 1208. 

27 Report of the Constitutional Commissioner, November 1064 (Seas.Pap. No. 2 of 
1965). 
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and final step forward. The Mauritius Labour Party and the Indepen- 
dent Forward Bloc advocated independence. The Muslim Committee 
of Action was not opposed in principle to independence but strongly 
urged the introduction of better constitutional safeguards for Muslim 
interests. The Parti Mauricien Social Démocrate—the party had 
acquired a less conservative image as a result of the efforts of 
Gattan Duval, a young coloured lawyer who was the most stirring 
public speaker in Mauritius—opposed independence and supported 
the principle of free association with the United Kingdom *'; it 
demanded a referendum on the question of independence or associa- 
tion. In the event, Mr. Anthony Greenwood, the Secretary of State, 
announced on the last day of the conference his view that it was right 
that Mauritius should be independent. If a referendum on inde- 
pendence were to be held, this would prolong uncertainty and 
“ harden and deepen communal divisions and rivalries.’ Instead, 

a General Election would be held under a new electoral system which 
would be introduced after an independent Electoral Commission had 
reported. If the newly elected Legislative Assembly then so resolved, 
Her Majesty’s Government would, in consultation with the Govern- 
ment of Mauritius, fix a date for independence after six months of 
internal self-government.”” By the time the Secretary of State’s 
announcement was made, the members of the Parti Mauricien 
delegation had walked out of the conference. After the announcement 
they were joined by the two Independents. 

At the conference a constitutional framework for self-government 
and independence had been devised.** One important element was 
missing—the system for elections and legislative representation. In 
view of the disagreements about ultimate status and the manner of 
self-determmation, it was felt to be particularly important to reach 
agreement between the parties on this crucial matter, especially as 
the Parti Mauricien was known to be heavily supported by the 
General Population and was thought to be making headway among 
other communities. But although many ingenious compromise 
solutions were canvassed, none was generally acceptable. The 
Secretary of State therefore decided that, instead of imposing a 
solution, he should appoint a Commission to make recommendations 
on an electoral system, constituency boundaries and the best method 
of allocating seats in the Legislature. There were to be no more 
nominated members, and provision should be made for the repre- 
sentation of Rodrigues. For the rest, the electoral system was to be 
based primarily on multi-member constituencies—the small size of 
the existing constituencies had led to parochial pressures being 
exerted on members—and there were to be no communal electoral 


28 The — was (end is) markedly Francophile and has tendencies towards Anglo- 
paons Iis enemies claimed that its true preference was for union with France. 
neighbouring island of Réunion is an overseas department of Franoe. 
3è Omnd. 27907 (1967) p. 7. 
30 Ibid. at pp. 2—80. See further, pp. 614 621, post. 
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rolls; the system ‘* should give the main sections of the population an 
opportunity of securing fair representation of their interests, if 
necessary by the reservation of seats,” >? but no encouragement 
should be given to the multiplication of small parties. 

Shortly after the conference the Chagos Archipelago was detached 
from Mauritius, and together with some islands in the Seychelles 
group was constituted as a new colony, the British Indian Ocean 
Territory.** It was contemplated that this territory might be used 
for strategic purposes. The Government of Mauritius received 
£8 million by way of compensation. The Ministers belonging to the 
Parti Mauricien then went into opposition, ostensibly on the ground 
that the compensation was inadequate. 

The Banwell Commission, which reported early in 1968,” showed 
that the resources of human ingenuity had not yet been exhausted. 
The basic structure of the Commission’s proposals was simple 
enough: twenty constituencies in Mauritius formed by amalgamating 
the existing constituencies jn pairs, each returning three members, 
with block voting under the first-past-the-post system; and two 
members with full voting rights for Rodrigues. There were to be no 
communally reserved seats. In order to safeguard under-represented 
minorities, two ** correctives ° were proposed. In the first place, 
if a party obtained more than 25 per cent. of the votes cast but 
leas than 25 per cent. of the seats, additional seats should be 
allocated to that party’s ‘‘ best losers ” to bring its representation 
just above the 25 per cent. level; this device was conceived mainly 
for the purpose of giving the Opposition a “‘ blocking quarter-” in 
the process of constitutional amendment under a new constitution. 
In the second place, there would in any case be five extra seats to 
be allocated to ‘‘ best losers’? from under-represented parties and 
communities by means of a complex formula introducing an element 
of proportional representation; no party would be entitled to such a 
seat unless it had obtained at least 10 per cent. of the total vote and 
at least one directly elected member and unless it had a defeated 
candidate belonging to the community entitled to the seat to be 
allocated. 

The United Kingdom Government, having accepted these pro- 
posals, executed an abrupt side-step when the parties represented 
in the Government of Mauritius flatly rejected the principles under- 
lying the correctives. The Banwell recommendations would have 
left the Muslim Committee of Action with a choice between the fate 
of the dodo and the embraces of the Mauritius Labour Party. To its 


31 Gmnd. 2707 (1967), p. 5 (italics provided). Thess words were carefully chosen, 
and were in "to intinate hat the was not obliged to attempt 
ee eee Sot eala be ated erent 

i D ar anbe, this extent the London Agreement of 1957 


was 

33 — No. 1920. See also S.I. 1065, p. 6440; H.C.Deb. Vol. 720, col. g 
tten Answers) (November 10, 1965). 
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leaders neither alternative seemed attractive. The Labour Party 
was also in a difficult position. As the major partner in the Govern- 
ment coalition, it felt itself to be losing popular support as a result 
of the deteriorating financial and employment situation. Partly 
because of the conflicts between India and Pakistan, many Muslims 
had gravitated to the Parti Mauricien. The Labour Party needed 
all the Mushm support it could retain., At the same time, it was 
threatened by the emergence of a new political body, the narrowly 
sectarian Hindu Congress, which was a by-product of the anti-Hindu 
campaign waged by some elements in the Opposition. And it had 
a deep suspicion of the divisive potential mherent in any scheme of 
proportional representation. In short, it could see itself falling at the 
last hurdle before independence. 

Mr. John Stonehouse, the Parliamentary Under-Secretary for the 
Colonies, was dispatched to Mauritius, and within a few days 
brought off the remarkable feat of securing the agreement of all 
parties on a modified version of the Banwell scheme. Briefly, the 
Banwell ‘‘ correctives’’ were dropped; instead, there were to be 
eight seats allocated to best losers from under-represented 
communities, but the allocation was to be made in such a way as to 
retain the numerical balance between the party or party alliance 
having the largest number of victories in the aixty-two constituency 
seats on the one hand, and the minority party or party alliance on 
the other; the requirement that a party had to obtain 10 per cent. of 
the total vote and one directly elected member to qualify for a best 
loser seat was also eliminated.“ Thus was Mauritius to move 
forward into the society of nations. 

All that remained was to draw up new electoral registers, dissolve 
the Legislative Assembly and conduct the fateful General Election. 
The pace of events, however, was far from lively. Ultimately the 
elections were held on August 7, 1967.°* About 90 per cent. of the 
registered electors voted. The Mauritius Labour Party, the Muslim 
Committee of Action and the Independent Forward Bloc, which had 
formed an ad hoc Independence Party, obtained 54°5 per cent. of 
the votes and won thirty-nine seats, nearly all in mainly rural con- 
stituencies. The Parti Mauricien Social Démocrate, under Duval’s 
skilful leadership, obtamed 48'5 per cent. of the votes and won 
twenty-three seats, all in urban constituencies or Rodrigues where 


s See H.O.Deb. Vol. 731, cols. 929-04 — Answers) (July 7, 1066); and 
Schedule 1 to the Constitution of 1988 (B.L 1 now reproduced uoed in 
Schedule 1 to the Independence Constitution (8.0L Tide p. 1T. 

38 This was attributable partly to the cumbersome for registration and 
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Hindus are in a minority. The Hindu Congress proved to be a damp 
squib; the intervention of its candidates had no effect on the result 
in any constituency. Other parties and independent candidates 
received negligible support. 

Of the Independence Party’s successful candidates, thirty-one 
were Hindus, five were Muslims and three were members of the 
General Population, Of the P.M.S.D.’s successful candidates, three 
were Hindus, five were Muslims, thirteen were members of the 
General Population and two were Sino-Mauritians; it is generally 
thought that the party received at least 70 per cent. of the Muslim 
vote, at least 80 per cent. of the General Population vote and the 
bulk of the Chinese vote, but little support among Hindus other than 
Tamils. 

The eight best loser seats were then allocated, four to each party; 
six went to candidates belonging to the under-represented General 
Population, one to a Muslim and one toa Hindu. The Mushm was 
Mr. A. R. Mohamed, the leader of the Muslim Committee of 
Action. For many years Mr. Mohamed, perhaps the most colourful 
figure in Mauritian politics, had been the arch-priest of best-loserdom. 
The self-government constitution was brought into force,’ and the 
new Legislative Assembly passed a resolution requesting the United 
Kingdom Government to implement the decisions taken in London 
in 1965. On October 24, 1967, 1t was announced that Mauritius 
would become independent on March 12, 1968. 


Ui. MAURITIOS at THE UOntrren Nations 


A brief note on the treatment of the problems of Mauritius by the 
political organs of the United Nations may be interpolated at this 
point. 

Mauritius was first discussed at the United Nations in 1964, and 
then only in a perfunctory way. The creation of the British Indian 
Ocean Territory in 1965 was naturally condemned **: it involved 
the dismemberment of existing colonial territories and the establish- 
ment of a new colony with a view to its use for ‘‘ foreign bases.” 
Indeed, the Committee of Twenty-Four has refused to recognise the 
existence of the new colony as a legitimate entity. 

1967 was a bad year for Britain at the United Nations. Britain 
was denounced for refusing to use force to quell the Rhodesian 
rebellion; the grant of associated statehood to five small islands in 
the Caribbean was not accepted as a bona fide act of decolonisation; 
and the General Assembly ended by demanding in effect that 


37 For the text, seo Manuritins Constitution Order 1988 (S.I. 1966, p. 5100); for the 
Royal Instructions, see S.I. 1067, p. 2188. Three minor amendments were made 
to the Constitution Order in 19687 see B.I. 1987 pp. S188, 8807, 5455; the third 
designated the Premier as Prime Minister). Bee also ee Mauritius (Former 

ative Council) Validation Order 1966 (B.L 5254); for the 
b A E Oe a a a ary 
38 General Assembly Resolution 2066 (xx) (1985). 
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Gibraltar be handed over to Spain against the will of the over- 
whelming majority of the colony’s inhabitants. Against this 
background one would hardly have expected the Committee of 
Twenty-Four or the Fourth Committee of the General Assembly to 
congratulate Britain on the progress that was being made towards 
the decolonisation of Mauritius, particularly in view of the fact that 
from September 1965 till August 1967 progress was not immediately 
perceptible. Even so, some of the proceedings before those bodies 
may cause the most hardened cynic to blench. Statements of fact 
were treated as falsehoods and fantasies were accepted as facts.** 
But once independence had been achieved (presumably to the 
surprise of the majority of the Committee of Twenty-Four), all was 
forgotten, if not forgiven. 


IV. INDEPENDENCE 


The road from internal self-government to independence was short 
but stony. In the first place, separatist agitation developed in 
Rodrigues, which has an almost exclusively Creole population and 
had voted overwhelmingly for the P.M.S.D. and against Mauritian 
independence at the 1967 elections. Separatist movements in former 


73» (I) On June 15, 1967, a Mr. Sibsurrun, who claimed to have 50,000 supporters 
in Mauritius, launched into a vitriolic attack on the Government of 
Mauritius when giving evidence by ial invitation es a petitioner before 
the Commitee of Twenty-Four. was treated with deference by the 
Ohairman and some of the other delegates. (See A/AO. 100/8.R. 585.) At 
the General Election held a few weeks later, Mr. Sibsurrun obtained 68 
votes in his constituency, receiving the support of 0-6 per cent. of the 
voters. 

(1) On June 16, 1067, the Indian representative on the Committee observed 
that the ‘‘ United Kingdom Government's policy with regard to Mauritius 
was to delay independence as much eas possible .. . the United Kingdom 
Governments had found one preteri after another to e the inevitable, 
giving the impression that it had found ing with thas rich colony 

dificult.” (See A/6700/Add. 8, ae ba 30.3 For many years 
the Indian Governments had hed e resident issioner in Mauntius. 

(iii) The Tanzanian a era remarked in April 1967: ‘‘ The electoral 
system under which each voter would be obliged to cast three votos was 
one which hed been tried in Tanganyika prior to its independence and had 
wince been discarded. Buch a system actually amounted to a denial of the 
right to votə . . .” (A/6700/Add. 8, Annex, p. 24). The representative 
may conceivably have had his mind on Fiji, not Mauritius. If he was 
indeed addreamng his mind to the right country his incomprehension 
was total. 

(iv) On November 24, 1067, the representative of the Democratic Republic of 
eri: PO SIN regol Me outen Oi a abate on e e 
activities of foreign monopolies which were allegedly impeding ting 
of — i elai territories) that the situation in —— At Africa 
was being repeated in Mauritius (see A/O.4/8.B. 1724 at p. 9). In fact 
there are no f (or British) monopolies — in Mauritius; and 
the date for the i of Mauritius had been announced four weeks 
earlier. This anthology could easily be enlarged. 

One should add that the Committee of Twenty-Four had at its disposal 
a substantial body of factual information, by the Secretariat, about 
Mauritius; and that the Britiah representative made supplementary factual 
statements and replied to the questions and assertions of other 
representatives. 
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island dependencies of larger islands or island groups which have 
just achieved full self-government are becoming & common 
phenomenon—the Anguillan rebellion against the authority of St. 
Kitts and the desire of Barbuda to sever its links with Antigua are 
two manifestations of this trend—and they are apt to present very 
great difficulties. The antipathy in Rodrigues towards Mauritius was 
accentuated by ethnic differences. However, the United Kingdom 
Government refused to accede to the Rodriguan request for 
secession.*° 

Secondly, the rioting between Muslims and Creoles in Port Louis, 
the capital of Mauritius, late in January 1968 quickly led to the 
proclamation of a state of emergency ** and the calling in of British 
troops from Singapore. The most serious disorders were soon quelled, 
but not before many casualties and heavy damage to property had 
occurred. The connection between the rioting and political rivalry 
was tenuous; the immediate causes appear to hdve been the growth 
of prostitution and protection rackets operated by communal gangs; 
but once violence had begun it spread beyond the organised 
hooligans and assumed an uglier dimension. Hindus were unaffected. 
For the P.M.S.D. the outcome was an evaporation of the party’s 
support among the Muslim section of the population. 

The United Kingdom Parliament passed the Mauritius Indepen- 
dence Act 1968; and the Mauritius Independence Order 1968, 
embodying the Constitution, was made. Meanwhile a compensation 
scheme for expatriate public officers who chose to retire had been 
adopted.“ 

Princess Alexandra was to represent Her Majesty at the indepen- 
dence celebrations. On the advice of the United Kingdom Govern- 
ment—advice which was resented and criticised in Mauritius—she 
did not attend them. Despite the continuance of the state of emer- 
gency, the celebrations passed off with dignity and without untoward 
incidents; the only casualty directly attributable to the celebrations 
was a member of the Mauritius Police Force, injured during the 
course of an over-ambitious motor-cycle display. The official 
Opposition had instructed its supporters to boycott the celebrations; 
two members of the P.M.S.D. nevertheless attended the State 
Opening of Parliament, and one of them, loudly applauded from the 
Government benches, seconded the Prime Minister’s address in reply 
to the Speech from the Throne.“ In Rodrigues prudence prevailed, 


4¢ The Times, January 18, 1988. Union with Réunion seams to have been the 
preferred option of the Rodriguans. About this time R es was struck by 
two cyclones, and shortly afterwards there wes noting on island over the 


41 The Governor was still responsible for internal security, but he acted in 
consultation and with the concurrence of the Prime Minister. 

43 S.I 1968, p. 1871. 

43 B.I. 1987, p. 8792. See further Omnd. 8608 (1968) (Public Officers Agreement). 

44 Another unexpected incident was a small but vigorous Maoist demonstration at 
Plaisence Airport to greet the official guests from Peking. 
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and the official flag-raismg ceremony took place unceremoniously 
under the cover of darkness. 


YV. Tae Constrrorion 


At first glance the Independence Constitution may seem to be a not 
very remarkable product of the Westminster export model factory. 
Closer scrutiny reveals a number of unusual features calling for 
explanation. 


The Legislature 


Mauritius has a unicameral legislature of seventy members. The 
peculiarities of the best loser system under which eight of the seats 
are allocated after the filling of the sixty-two constituency seats 
have already been outlined.“* The most regrettable aspect of the 
electoral system is that candidates must declare, at the time of their 
nomination, to what community they belong; but this was the price 
paid in order to obtain agreement between the parties in 1966. 

Constituency delimitations are to be conducted at intervals of 
not more than ten years by an Electoral Boundaries Commission, 
composed of a chairman and two to four other members appointed 
on the advice of the Prime Minister after consultation with the 
Leader of the Opposition; the members will hold office for five years, 
subject to removal in the same manner as superior judges.‘ 
Supervision of the registration of voters and the conduct of elections 
is entrusted to an Electoral Supervisory Commission, the Chairman of 
which is to be appointed by the Judicial and Legal Service Commis- 
gion, & conspicuously non-political body; the other members of the 
Supervisory Commission are appointed in the same manner as those 
of the Boundaries Commission; all enjoy the same judicial-type 
tenure. Bills and other legal instruments relating to registration and 
elections must be submitted in draft to the Supervisory Commiasion 
for comment; any report made by the Commission must be laid 
before the Assembly. An Electoral Commissioner, a barrister 
appointed by the Judicial and Legal Service Commission and enjoy- 
ing judicial security of tenure, works under the exclusive authority 
of the Supervisory Commission.*’ 


Eaecutive and Legislature 


Provision is made for the norma] Cabinet system of parliamentary 
government. But there can be as many as fifteen Ministers and five 


45 At p. 610 ants. See Constitution, s. 81 (2) and Sched. 1. Resident Common- 
wealth citizens, as well as citizens of Mauritius, may vote and be elected to the 
Legislative Assembly (Constitution, ss. 38, 49). The Speaker of the Assembly 
is removable only on the resolution of two-thirds of the membership of the 
Assembly (s. 32 (8) (d). 

46 ag, 88 (1), 89, 99 VHS). 

47 as 88 (2), 40, 41, 92 (2-5). 
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parliamentary secretaries.“* Undoubtedly Mauritius could be 
governed by fewer office-holders; the liberal upper limit is a mani- 
festation of the politics of accommodation,“ of which Sir 
Seewoosagur Ramgoolam is an accomplished exponent. In this 
plural society, governed by a potentially fissiparous coalition, it has 
been thought necessary to accommodate as many political and 
communal interests as possible within the framework of the 
Constitution. There are other plural societies (¢.g., the Lebanon) 
in which more elaborate and devious expedients are employed for 
a similar purpose.*° 

A Parliament lasts for five years unless sooner dissolved. 
Normally the Governor-General may dissolve Parliament only on 
the Prime Minister’s advice. However, he may dissolve without 
advice if (i) the office of Prime Minister is vacant and he considers 
that there is no prospect of being able to find a successor with 
majority support in the Assembly; or (ii) the Assembly has passed 
a vote of no confidence in the Government and the Prime Minister 
has neither resigned within three days nor advised a dissolution 
within seven days or such longer period as the Governor-General 
considers reasonable." If the latter situation arises and the 
Governor-General decides not to dissolve, he must instead remove 
the Prime Minister. If after a General Election the Governor- 
General is of the opinion that the Prime Minister has lost his 
majority, he may remove the Prime Minister, but not until ten days 
have elapsed, unless he is satisfied that the Opposition has won a 
majority of seats °*; the requirement of ten days’ grace is presum- 
ably designed to cover the type of situation that arose in Sierra Leone 
early in 1967, precipitating a coup d’état. The office of Prime 
Minister does not automatically become vacant on a dissolution of 
Parlament. 


The Governor-Generalship 


This recital shows that the Governor-General is invested with 
several personal discretionary powers which may have to be 
exercised in times of political crisis. In addition, he has a limited 
discretion in choosing a Prime Minister and has a free discretion to 
appoint an acting Prime Minister when the Prime Minister is 
incapable of tendering advice on this matter, and his concurrence 
is needed before any appointment to his own personal staff is made.*? 


48 gg. 50-62, 66. Ministers other than the Attorney-General] must be chosen from 
among members of the Assembly. Special provision is made (ss. 59 (8), 60 (8), 
69) for an Attorney-General who is not a member of the Assembly; the first 
two Attorneys-General have, however, been existing members of the Assembly. 

4° Of. Arend Injphart, Ths Politsos of Aocommodaton: Pluralism and Demooraoy 
in the Nether (1988). 

50 Leonard Binder (ed.), Politics in Lebanon (1988). And of. the Dodo in Alice 
in Wonderland (Eep ence ee s” 


33 s, 60. 
33 as. 50 (8), 68, 89 (8). 
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This list of personal discretions differs in content from that found 
in other Westminster model constitutions, but it is not extraordinary 
in its general range; indeed, the Governor-General of Mauritius lacks 
the general discretionary power found in some of the recent 
Commonwealth constitutions to refuse a Prime Minister’s request 
for dissolution whenever he thinks that a dissolution would be 
contrary to the national interest and that an alternative government 
can be found without a dissolution. 

What is extraordinary and unique in Mauritius is the range of 
other personal discretions vested in the Governor-General. This 
feature of the Constitution is traceable to the decision taken in 
1965 to remove from the hands of the political branch of the 
Executive the power to exercise certain highly sensitive functions 
which might give rise to serious political contention. 

Thus, the Governor-General personally appoints and removes not 
only the Leader of the Opposition (s. 78) and the members of the 
Commission on the Prerogative of Mercy (s. 75); what is far more 
important is that personal responsibility for the appointment of the 
Chief Justice, the Ombudsman, and members of the Public Service 
and Police Service Commissions, is vested in the Governor-General.™ 
In 1965 it was thought inexpedient to follow the normal course of 
leaving responsibility for these appointments in the hands of the 
Prime Minister, having regard to the political and communal tensions 
obtaining in Mauritius. 

The importance of the Service Commissions in the governmental 
and social structure of Mauritius can hardly be overestimated. For 
many years Creoles had been strongly entrenched in the civil service, 
the police and the judiciary; their morale and even loyalty might 
be undermined if they felt that they were being made the victims of 
communal or political discrimination or personal nepotism, and 
allegations of impropriety (usually ill-founded) against persons 
wielding political authority have abounded in Mauritius. Well- 
paid jobs outside the public service are very scarce; jockeying for 
position is commonplace. Once the Service Commissions had been 
given executive and not merely advisory powers, and internal 
self-government had been introduced, new assurances were vitally 
necessary. It is significant that the Constitution lays down that the 
Public Service and Police Service Commissions shall be composed 
of a Chairman (who at the present time is British) and four other 
members; it was expected of the Governor-General that he should 
play his part in the politics of accommodation by appointing one 
member from each of the four main sections of the population. 


a ee The Chief Justice is to be appointed after consultation 
with the Prime e Minister, the members of the Publio oe and Police Service 


Opposition, and the Ombudsman after consultation with the Prime Minister, 
the Leader of the ition and the Leaders of other parties represented in 
the Assambly. The -General may also prescribe which offices are to be 


created on the Ombudaman’s staff (s. 96 (4)). 
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Personal responsibility for initiating the procedure for removal 
of the Chief Justice, the members of Commissions and the 
Ombudsman, also lies with the Governor-General. The officers con- 
cerned are removable only for mability or misbehaviour on the 
report of a judicial tribunal of inquiry appointed by the Governor- 
General in his discretion. The initiative in setting in motion the 
machinery for removing the Commissioner of Police, the Director of 
Public Prosecutions, the Director of Audit and the Electoral Com- 
missioner, who also have judicial security of tenure, rests with the 
appropriate Service Commission, but the members of the judicial 
tribunal of inquiry are still appointed by the Governor-General in 
his discretion.“ For superior judges, apart from the Chief Justice 
himself, the responsibility for setting the machinery in motion rests 
with the Chief Justice; before removal can be ordered a reference 
must be made to the Judicial Committee of the Privy Council.** 

If, of course, the Governor-General were to be an obedient instru- 
ment of an authoritarian Prime Minister, these safeguards would 
be valueless. It was therefore agreed at the 1965 Conference that 
established conventions relating to the appomtment and removal 
of a Governor-General of an independent Commonwealth 
country would be varied in the case of Mauritius. First, in recom- 
mending the appointment, “the Prime Minister would take all 
reasonable steps to ensure that the person appointed would be 
generally acceptable in Mauritius as a person who would not be 
swayed by personal or communal considerations.” Secondly, the 
first Governor-General would be a non-Matritian and his name would 

be agreed between the British Government and the Mauritian Prime 
Minister before it was submitted to Her Majesty; in fact the first 
Governor-General of Mauritius was Sir John Rennie, the last 
Governor of Mauritius, and he was succeeded six months later by 
Sir Leonard Williams, formerly General Secretary of the Labour 
Party. Thirdly, once appointed the Governor-General would not be 
removed ‘* unless a recommendation was made to Her Majesty for 
the termination of his appointment on medical grounds established 
by an impartial tribunal appointed by the Chief Justice.’’ *” 


Internal Security 


Mauritius has a regular police force and a small but efficient 
special mobile force; they were not able to cope with the communal 
rioting early in 1968 without the assistance of British contingents. 

The police force is under the command of a Commissioner of 
Police; at present he is an expatriate. He is appointed by the 
Police Service Commission after consultation with the Chief Minister, 


(8). 
57 Cmnd. 2797 (1985), p. 8. These provisions do nob appear in the Constitution; it 
was considered ina te to limit Her Majesty's prerogative powers in these 
matters by means of the formal terms of a constitutional instrument. 
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and has judicial security of tenure; as has been noted, only the 
Commission can initiate the procedure for his removal. In the 
operational control of the police the Commissioner is subject to 
general directions of policy with respect to the maintenance of 
public safety and order given by the responsible Minister **; the 
Minister exercising these functions is in fact the Prime Minister. 

In accordance with an inter-governmental Agreement,*” provision 
has been made for assistance and advice on the staffing, administra- 
tion and training of the police forces to be supplied by volunteer 
members of the British armed forces stationed in Mauritius. Ifa 
threat to the internal security of Mauritius arises, the British and 
Mauritian Governments will consult together.°° 


Courts and Judiciary 

Reference has already been made to the Judicial and Legal 
Service Commission, which appoints and removes judicial officers.** 
There is a Supreme Court, consisting of the Chief Justice (appointed 
by the Governor-General in his discretion after consultation with 
the Prime Minister), the Senior Puisne Judge (appointed on the 
advice of the Chief Justice) and other puisne judges appointed on the 
advice of the Judicial and Legal Service Commission (ass. 77, 78, 80). 
The jurisdiction of the Supreme Court is set out in the Constitution ; 
it has original jurisdiction in cases where contravention of the 
guarantees of fundamental rights is alleged and in other constitu- 
tional questions, and questions of constitutional Interpretation 
arising before other courts are referable to the Supreme Court.” 
Provision is made for the circumstances in which appeals will lie to 


the Privy Council. 


Fundamental Rights 
The constitutional Bill of Rights (Chapter H) has seventeen 
sections; its terms are similar to those adopted in other Common- 
wealth constitutions, but there are some special features. 
(i) The declaratory section (s. 8) lists “ freedom to establish 
schools ’? among the fundamental freedoms; and there is & 
separate section (s. 14) guaranteeing the right to send 
children to non-government schools and the right (subject 
to qualifications) of religious denominations and religious, 
social, ethnic and cultural organisations to establish and 


58 Constitution, as. 72, 90, 91, 98. 

5® Omnd. 8685 (1968). 

so Mutual Defence and Assistance Agreament (Omnd. 8690 (1966), art. 4). 

61 Gee also as. 85, 86; Sched. 2; and p. 614, ante. The Commission is com 
of the Chief Justice as chairman, the Senior Pune Judge. another judi 
member sppointed on the advice of the Ohief Justice, and the Chairman of the 
Public Service Commission., 

62 ss, 17, 88, 84 

¢3 s, 81; see also S.I. 1968 No. 204. 
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maintain schools at their own expense. In fact Government 
aid is provided to denominational schools. 

(i) The guarantee of freedom from discrimination expressly 
mentions differential treatment attributable to caste (s. 16 
(8)). 

(iii) Derogation from basic freedoms (¢.g., privacy, conscience, 
expression, assembly, association, movement) is permissible 
for prescribed purposes unless the restriction in question is 
shown ‘‘ not to be reasonably justifiable in a democratic 
society.” The onus of proving unreasonableness is thus cast 
upon the person complaining of unconstitutional restraint; 
the formulation of the permissible grounds for derogation 
departs from the convoluted wording of recent constitutions 
and reverts to the original Nigerian model. 

(iv) Three of the provisions under which liberty of the person 
may be restricted are of interest: arrest under an order of 
the Commissioner of Police upon reasonable suspicion of 
engaging in activities likely to cause a serious threat to 
public safety or order (s. 5 (1) (k)); an order restricting 
a person’s movement or residence or his right to leave 
Mauritius (s. 15 (8) (a), (b)); and a preventive detention 
order made during a state of emergency (s. 18). In each 
of these situations the person affected is entitled to have his 
case reviewed before an independent tribunal, with a legal 
chairman, appointed by the Judicial and Legal Service 
Commission; procedural safeguards are provided; in the 
first two of these situations the decision or recommendation 
of the tribunal] is binding but in the last the recommendation 
is advisory only. 

(v) A proclamation of a state of emergency (under which a 
number of the guarantees may be partly suspended) lapses 
unless it is approved within a short period by a two-thirds’ 
majority of the full membership of the Assembly (as. 18 (1) 
(2) ). 


The Ombudsman 


The constitutional provisions for the office of Ombudsman ™ are 
based on the writer’s own recommendations of 1964," with modifi- 
cations made in the light of subsequent discussions and the rules 
adopted for the Ombudsman in Guyana ** and the Parliamentary 
Commissioner for Administration in Britain.*’ 

The main differences between the Mauritian Ombudsman and the 
British Parliamentary Commissioner are the following : 


H Constitution, ss. 92, 96-100. 

*s Mauritius Legislative Assembly, Sess.Pap. No. 2 of 1065, paras. 87-48. 
€e B.I. 1988 No. 575, Sched. 2, arts. 52-56 and 8rd Sched. 

¢7 Pariamentary Commissioner Act 1087. 
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(i) The Mauritian Ombudsman is appointed not on the advice 
of the Prime Minister but by the Governor-General in his 
personal discretion. 

(í) He is removable not by parHamentary action but in 
pursuance of an adverse report by a judicial tribunal of 
inquiry. 

(iii) He has power to entertain complaints of injustice sustained 
by maladministration perpetrated by central government 
departments and officials when they are put to him directly 
by members of the public, and can conduct investigations 
purely on his own initiative. 

(iv) He can investigate complaints against the police and persons 
or boards inviting tenders for government contracts. 

(v) He is entitled to report adversely if he concludes that the 
action in respect of which the complaint was made was, 
inter alia, ‘* based wholly or partly on a mistake of law or 
fact ”’ or *‘ otherwise unjust or manifestly unreasonable ”’ 
(s. 100 (1)), and the types of recommendations that he is 
empowered to make (see s. 100 (2) ) include reform of the 
law. 

(vi) He is not precluded from investigating a complaint merely 
because the subject-matter falls within the constitutional 
guarantees of fundamental rights (s. 97 (6) ). 

(vii) He must not, however, conduct an investigation if he is 
given notice by the Prime Minister that the action com- 
plained of was taken by a Minister or Parliamentary 
Secretary in the exercise of his deliberate judgment 
(s. 97 (7) ) or that the investigation of the matter would not 
be in the interests of the security of Mauritius (s. 97 (9) ); 
nor can the Ombudsman call for any document or informa- 
tion if the Attorney-General notifies him that its disclosure, 
or the disclosure of documents or information of that class, 
would be contrary to the public interest in relation to 
defence, external relations or public security (s. 99 (5) ). 


Although the exclusions from the Ombudsman’s area of com- 
petence are generally narrower than in Britain, the first of the three 
mentioned above is obviously open to criticism; it indicates that 
there were problems in securing agreement on the establishment of 
the office. 

An Ombudsman for Mauritius will not be a panacea for all ills; 
he can nevertheless be expected to fulfil functions more important 
than in Britain, for in Mauritius allegations of official malpractices 
are far from being uncommon. Because of inter-communal 
suspicions, it was generally felt desirable that the first Ombudsman 
ought to be appointed from outside Mauritius. It is a sad comment 
on the problems of amall and far-away countries that seven months 
after independence the institution still existed only on paper. 
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Constitutional Amendment 


The Constitution of Mauritius is rigid. Bills for ordinary con- 
stitutional amendments require the support of two-thirds, and for the 
amendment of specially entrenched sections (comprising nearly a 
half of the Constitution) the support of three-quarters, of the total 
membership of the Assembly at the final vote.** At the present time 
this means that it will be impossible to alter any specially entrenched 
section, and difficult to alter other sections of the Constitution, in 
the absence of the acquiescence of the official Opposition. 


Miscellaneous 

The Constitution also includes provisions relating to citizenship 
(Chap. I)‘ and the independent offices of Director of Public 
Prosecutions (s. 72) and Director of Audit (s. 110). Salaries of the 
holders of major non-political offices are charged on the Consolidated 
Fund and are not reducible during the tenure of the occupant 
(s. 109). 

Although the general regulation of the public service is placed 
within the exclusive jurisdiction of the Public Service Commission, 
the principal representatives of Mauritius abroad are appointed on 
the Prime Minister’s advice; he must consult the Commission before 
any such appointment is made from within the public service (s. 87). 
Appointments of departmental heads within Mauritius and to the 
office of Secretary to the Cabinet are made by the Public Service 
Commission, but only with the Prime Minister’s concurrence (s. 89 
(4) ). 

Regulations or orders having the effect of depriving persons of 
personal liberty or restricting freedom of movement or creating new 
criminal offences or imposing new penalties must be laid before the 
Assembly subject to the negative resolution procedure; the require- 
ment of laying may, however, be dispensed with by Parliament 
during a state of public emergency (s. 122). 


VI. RETROSPECT AND PROBPECT 


The constitutional structure of Mauritius is directly attributable to 
communal and political divisions in the period immediately preceding 
independence. The structure is relatively rigid; if the picture in the 
kaleidoscope changes shape, it is to be hoped that the structure will 
not prove so rigid as to be unalterable by the prescribed procedures. 

For all its peculiarities, Mauritius is a genuine liberal democracy. 
Some see it as an exemplar of government by discussion; some would 
wish for more government and less discussion. But the burdens of 
historical tradition, underlying communal tensions, claustrophobic 
remoteness and humid climatic conditions all tend to slow down the 


63 Constitution, s. 47. 
© See also Mauritius Independence Act 1068, ss. 2, 8. 
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tempo of decision-making, urgent though the immediate problems 
may be. A higher value is placed on the achievement of a consensus 
than on dynamic leadership. The various constitutional provisions 
requiring the Prime Minister to consult the Leader of the Opposition 
are not mere formalities; indeed, Sir Seewoosagur Ramgoolam, fully 
aware of the damage that can be wrought by political acrimony 
aggravated by communal hostility, has maintained close personal 
relations with Mr. Duval, and the practice of consultation has ex- 
tended far beyond the minimum constitutional standards, Perhape 
a more satisfactory political system would be one bringing the 
present Opposition back into an all-party coalition government— 
Mauritius can ill afford a division between ‘‘ins’’ and frustrated 
“ outs ’’—but such a team would be an unruly one, and at the 
moment personal resentment of the Opposition’s recent tactics is too 
strong within the Government’s ranks for such a prospect to be 
realised. 

Meanwhile the Opposition’s strength has been debilitated by 
defections. Because its support has rested primarily on a communal 
basis, it will have difficulty in achieving power by constitutional 
means in the foreseeable future. The main threat to the Govern- 
ment’s position may come from the growing ranks of the under- 
employed, unemployed and unemployable; opposition attracting the 
support of those forces could, in time, be formidable. 

The position of Rodrigues may also give rise to serious problems. 
Whether the establishment of an elected council on the island will 
molhfy local feelings is doubtful. The alienation of Rodrigues, too 
long neglected by Britain and Mauritius, is a fact of life. Mauritius 
proclaims itself to be “‘ the key to the Indian Ocean ”; it maintains 
close political, economic and strategic links with Britain °; but if 
Rodrigues were to purport to cut itself adrift, the key could well 
change hands, for there is no reason to suppose that Mauritius 
unaided would be capable of exercising effective coercion. 

On the Mauritian style of politics, an unending source of fas- 
cination, perhaps it is wisest to leave the last word to the voice of 
authority. ‘‘ Why,” said the Dodo, ‘‘ the best way to explain it is to 
do it.” TI 

S. A. DE SMITH * 


te Mutual Defence and Assistance Agreement (Omnd. 8629 (1968)). The United 
Kingdom is empowered to station forces on the island, to operate a telecom- 
munications system and to exercise landing rights at Plaisance Airport, but 
it cannot intervene in the internal affairs of Meuritius without the request and 
consent of the Government of Mauritius and is under no obligation to act on 
such & request. 

TI Lewis Carroll, Alios in Wonderland, Chap. 8 (on the Caucus race). 

* Professor of Public Law in the University of London; formerly (from 1961) 
Constitutional Commissioner for Mauritius. 


THE COMMISSION MERCHANT AT 
COMMON LAW 


TnapEQuacy oF AGENCY Law 


Tue problem of the intermediary in commercial transactions is one 
that has created difficulties for many centuries in establishing a 
suitable legal formula to reflect commercial necessity and the current 
pattern of economic relationships.’ In other words, the law has found 
considerable difficulty in developing separate categories of agent, 
which although quite distinct in the commercial] sense, have no 
special provision made for them by the law, and to ascertain the 
law that governs them, one is forced back upon the general prin- 
ciples of the law of agency which often bear little relevance to the 
situation in question. Some categories, such as the broker, have 
been recognised as such in both the common law and in 
continental law systems, and given a definite legal status as an 
intermediary acting on behalf of both parties to a contract of sale and 
purchase in respect of commodities or services. Beyond that, 
however, as far as the common law is concerned, there has been 
a remarkable degree of reluctance to acknowledge that a rigid 
division of parties into either “‘ principal ” or ‘‘ agent,” in the strict 
legal sense of the words, does not offer a suitable framework for 
many commercial relationships. 

Many commercial intermediaries often do not fit easily into the 
simple classification of an ‘‘ agent.” Some may, in the legal sense, 
be both principal and agent simultaneously, while others through 
the complexity of their relationships may prove incapable of being 
allocated either status without a grave disregard of their true com- 
mercial position. Where there has been considerable case-law, as 
in the field of estate agency, the law has sometimes responded to the 
challenge and classified in some detail the special usages of the trade, 
but this has been essentially dependent on a willingness to litigate, 
as this provides the only medium of legal growth in a case-law 


1 Commercial transactions are no respecter of legal jurisdictions and national 
boundaries, and it is often only possible to find the exact nature of a com- 
mercial transaction from @ study of practice and law relating to more than 
one country. For this reason a comparative study of the commercial lew of 
the Commonwealth countries subject to the common law ıs long overdue, 
and @ classification of combined precedents in purely case-law subjects, such 
as agency, would ceartamly be of considerable value, bearing in mind the 
paucity of case-law in individual countries. The question is essentially a 
complementary one to the problem of conflict laws—aee Falconbridge, Conflict 
of Laws, Ohap. VIO. 

Bee Bowstead on Agency, art. 2; American Restatement, Agenoy, s. 1 (d). Also 
note 11 below. 
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system,? except by statutory provision, which is seldom done. 
Where, however, there is a reluctance to litigate, as in the field of 
commercial sales, there has been a corresponding reluctance to 
develop the law into defined channels. Whether this is through a 
lack of interest in commerce, or a desire to force all relationships 
into one or other of the forms existing at common law, is debatable, 
but, whatever the reason, the courts have found the greatest diff- 
culty in achieving a realistic classification of the agent in commerce. 
Instead there has often been recognition of a particular commercial 
usage in an individual case, without any attempt to view the problem 
in a wider perspective. Accordingly, although it can be argued that 
such an approach offers a wide measure of flexibility in trading 
relationships, it can equally be said that the development of the 
common law has been retarded by the failure of the courts to 
recognise that if a similar custom exists in a number of markets it 
could be incorporated into the law as a general principle applicable 
in defined circumstances. Flexibility may of course to some extent 
be sacrificed, but the gain in certainty, on which businessmen 
probably depend to a greater degree, will outweigh any such 
theoretical loss. It was only through such an approach in past 
centuries that the commercial law of England was gradually built 
up from the custom of the merchants. It therefore seems unfor- 
tunate that the common law which prides itself on-flexibility should 
have failed to develop to any extent in the field of commercial 


agency.* 
Toe Contract oF COMMISSION: ANALOGOUS RELATIONSHIPS 


By contrast, the less empiric approach of the civil lawyer has 
witnessed a more logical attitude in the continental civil and 


s “In common law ial legal relations are not to be confined within the 
strait jacket of definitions; cleganita juris may be achieved only at the 
expense of the dynamic element ın our lew,” P. B. Dowrick, ‘‘ Relation- 


ahip af Principal and Agent” (1054) 17 M.L.R. 24, 88. See also Molntyre, 
Law Relating to Auctionsers and Estate Agents. 

4 Admittedly it can be ed that the rule in Hdie v. Rast India Oompany 
(1761) 2 Burr, 1216, that e custom when once incorporated into ths common 
law cannot be changed, has perhaps mitigated against moh development, 
but it offers no excuse for the virtual f ation of an incomplete agency 
structure. As Wiles J. stated, “It ıs an elementary propomtion that e 
custom of trade may control the mode of performance of a contract, but 


cannot e ite intrinsic character,” Robinson v. Mollett (1875) L.R. 7 
erage ever, such @ proposition should not be interpreted as pre 
uding 


nf development of the common law by the adoption and absorption 

into the body of substantive law of such custom. 

5 One notable concession to commercial ics, however, is the doctrine of 
the undisclosed principal, but even this been a source of constant mental 
indigestion to the academic lawyer, and on occasions to the courts too. Bee 
Pollock (1887) 8 L.Q.R. 856; (1888) 12 L.Q.R. 204; (1898) 14 L.Q.R. 2. Ames, 
‘* Undisclosed Principal—his rights and liabilities,” 18 Yale L.J. 448; Cheshire 
and Fifoot, Contract, 6th ed.; Armstrong v. Stokes (1872) 7 Q.B. 808, 604 
per Blackburn J. 
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commercial codes.* In other words, for the law to limit itself to the 
notion that an agent is merely a representative who brings his 
principal into direct contractual relationship with a third party, 
does not give legal recognition to the important sector of commercial 
agency where it is not an essential element of the representative 
act for the agent to bring his principal into direct contractual 
relationship with a third party. In the field of international sales 
and transportation the reverse is often true, in that by usage the 
agent is not able to create privity between his principal and the third 
party. Here the intermediary acts in a dual capacity, being 
accountable to his principal and with the same rights and liabilities 
as any other agent to his principal, but as he does not bind his 
principal contractually to a third party, he himself stands in the 
position of a principal to the latter." 

This relationship does not fit into the orthodox classification of 
agency law either at common law or civil law. To remedy this, the 
civil law has created the contract of commission for the independent 
commercial agent, to overcome the problem of retaining the concept 
of representation by an agent, while vesting sole personal liability 
to a third party in the intermediary.* The commission merchant or 
commissionaire is therefore recognised as contracting with third 
parties in his own name,’ although all contracts will be for the 
account of his principal, and, irrespective of whether the identity 
of the latter is disclosed, no privity of contract will be created 
between principal and third party.’° Thus in the contract of 
commission, while still accepting the concept of representation as in 
the common law of agency, the requirement of creating privity 
between principal and third party ceases to exist. 


4 Juridically the distinction is accepted between æ contract of — 
sentation and of representation imparfaite. Enghsh law has not fn ie toes 
to accept the latter category where mag of contract is not created between 
principal and third a See Ripert, Traits elementaire de drott commer- 
cial, ss. 2851 ot 
Bxcaptionall in the case of the commissionatre de transport, by art. 101 
— the consignor does obtain oontractual mghts under the 
contract of carriage entered into by a commissionaire: ‘' la lettre de voiture 
forme un contrat... entre |’ — le commissionaire et le voiturier.’ 
Similarly in Dutch law by art. Com. These — are axceptional, 
though, and normally the — perty the contract—4+.g., 
arts. 407 et seq. H. G. B., e “ink the Bria ead Talia eda, 
For a discussion of the problem ses Muller-Freienfels, ‘‘ Comparative Aspects 
of the Undisclosed Principal '’ (1955) 18 M. D. R 88. 
By art. 1064 O. O. (France) the agent must act in the name of his 
cipal, whereas the commissionaire acts in his own name (art. M O. — 
— h both act for the account of their principal. It is eea e to 
note t in Louisiana the local Civil Code provision to this effect has 
held by the courts to be not essential. Such a declaration means that m this 
respect there 1s @ movement towards the common law doctrine of the undis- 
i Richardson 211 Le. 288 (1047) and 7 La.L.Hev. 


4 


1è See note 7. In French law ambiguity — the provision in arts. 
G4 et a O. Com. that the rights and "abilities commissionaire, who 
acts in the neme of his principal are determined by s. 1984 C. Com.: i.e., 
it is treated as mandat, not as aomenission. 
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Although the contract of commission has been incorporated into 
the codes of virtually all civil law countries,?! as no provision exists 
at common law to achieve a similar effect it has been necessary to 
rely upon the uncertainties of trade custom or presumption with the 
attendant problems of providing such to the satisfaction of the court 
before which it is pleaded. However, the question arises as to 
whether it is in fact an easential element of the contract of agency 
for privity to be created between principal and third party, or 
whether a contract of agency can still exist when the function of the 
agent is to contract for the account of his principal with a third 
party, but in his own name without creating privity of contract 
between the two. In other words, does a concept analogous to the 
civil law contract of commission 1! exist at common law, or is the 
marked absence of such a concept in the standard works on agency 
a true reflection of the state of the law of agency? It has already 
been mentioned that the undisclosed principal is a concession to 
commercial practice, and where in such a relationship the third 
party elects to hold the revealed agent liable, no privity can be said 
to exist between the third party and the later disclosed principal, 
even though the relationship between the latter and the agent still 
Temains a fiduciary one and the rights and liabilities of principal 
and agent remain unchanged in relation to each other.’* Similarly 
In various commodity markets by custom the third party may hold 
the broker personally liable as a principal where he does not disclose 
his principal’s name, thus although not creating privity between 
principal and third party, still leaving the broker’s relationship with 
his principal unaltered." 

Such developments in the London markets have only taken place 
to answer the needs of commerce. Hegretfully though, for the past 
century the courts have invariably explained away such usages as 
being mere custom, when a few generations earlier Lord Mansfeld 
would have grasped eagerly at an opportunity to expand the cate- 
gories of the common law. For example, it is a common custom 
for brokers in certain markets to act as principals in relation to 
each other while still remaining agents in relation to their 
principals.“ Such a relationship may be combined with non- 


OCs a ee a arts. 407 ot seq. H. G. B.; Liv. 1, Tit. vii, 


C. Com. { ); arts. 244 ef seg. Cod. Com. (Spain); art. 1781 G. C. 
Geely)? — ka en (Swiss) eto. 
vergence as A the exact field covered by agency law— 


e À, — ae ne — 
Education, B0 and P. Meshes $ ol 9 Cl 

13 See p. 624 above. 

14 ¢.g., ın the Liverpool Cotton ee Market under the rules of the Liverpool 
Cotton Association, the broker binds himself as a princmpal to the seller by 
the standard contract used, while Wolfe Don agent in relation to his 

pal the buyer—Woodward v. Wolfe ] 8 All E.R. 829. In the 
one market a custom exists that the broker is lieble for the performance 
ata. contract af he ta neictpalls namie aivthe fine the 
contract is made, even though he contracted as a broker for his pnnapal— 
in Pike v. Ongley (1887) 18 Q.B.D. 708, this was held to grve a remedy 


?” (1049) 1 Journal of Legal 


Nov. 1968 THE COMMISSION MERCHANT AT COMMON faw 627 


disclosure of principals as in Newall v. Tomlinson.** Here = 
Liverpool cotton brokers were acting for undisclosed principals. 

market usage each treated the other as a principal for the dus 
performance of the contract, and the selling broker could not there- 
fore bring himself within the rule that he had received money on. 
account of his principal and had paid it over to him. He therefore 
had to account to the buying broker for an erroneous overpayment 
by the latter. In such a situation where there is either a prior accep- 
tance of liability or an election to hold the agent liable instead of the 
undisclosed principal, the intermediary is both a principal to the 
third party and an agent to his principal. In neither case is privity 
created between principal and third party. However, to enter into 
contractual relationships on behalf of a principal without making the 
Jatter directly liable on a contract is as much a representative act 
as when an agent contracts on his own behalf as well as on behalf of 
his principal.’* In both such cases the principal will be equally 
liable to reimburse his agent for expenses etc., as will the agent be 
accountable to his principal for secret profits ete." Equally, 
parallel situations are to be found in other categories of commercial 
agent, such as the forwarding agent, where the latter commonly 
accepts personal responsibility to a carrier while remaining an agent 
to his principal.’* Similarly the same situation is developing in the 
case of the travel agent, and it is worthy of note that in the civil 
law where he is not yet the subject of a contract of commission, 


ainst the broker as well as — — Orooper v. Cook (1868) 
8 O.P. 104; Baker v. Sharma, 8 eu. (Malaya) concernmg rubber brokers; 
Kaltenbaoh v. Lewis (1885) 10 Apps „Cas. 617 con brokers in the shellac 
trade; Canada Grain Co. V. Bros. (1928) D.L.R. 488—by the 
rules of the Winnipeg Fxchange, members (1.¢6., brokers) are required to 
buy and sell as principals. A similar practice exista on the London Metal 
Exchange. 

18 (1871) L.B. 6 O.P. 408. 


16 Montgomerie v. U.K.M.9. Assoc. [1891] 1 Q.B. 872, ‘‘the parties (to the 

contract) oan by — express contract o that the agent shall be the 

liable . . . to the exlasion of the principal >- or to ey or 

right J. It is really that the authority granted to ie is Pi 

different extent—see D. J. Hill, ‘* Agents r a " [1964] 
J.B.L. 804. 


17 It should not be fo fied a ab ios any olbee geal) aie preecue 
— payable by his as for any other agent; the rosdi 
Dan OT. P ea (uk . Ltd. v. Marten (1968) 

a4 O.L. B. — 86. In Downie Bros. v. H. Oak (see note 44) it was 


ca oat iat ik Wee the duty cl a buring agent o give bis onpil 
Fi "benei of all diuoonnta and the fact that onl aE ce age 


was payable was irrelevant in Rar A ent, which 
ja the same whatever remuneration (pe Tal 0. Ten. this case 
the concept of an agency relationship ıs clearly present even though no 
privity was created between buyer and seller (for facts see note 42). 
18 The forwarder accepts liability, inter alia, for the carrier’s and — — 
charges | (P. 8. A. T Ltd. v. Newton Landsdowne l 
Rep. , dead fraught Anglo Overseas Y. Titan Products 
— 109) Sp AS Kn an Ning og v. 
ee glee 2 Lloyd's Rep. 879, and note by D. J. rll fl 
al agents see D. J. Hill, ‘‘ Travel agents and 
lawo n Moe Tron October 3 and 16, 1965. 
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criticism has been levelled at this lacuna, and recommendations made 
to remedy this.” 


ENGLISH PRECEDENTS 


In arriving at any conclusion as to whether the commission merchant 


exists as a recognised category of commercial agent at common law, 
merely to consider the precedents of any one country on its own 
seems to confirm that they are scanty and do not warrant the con- 
clusion that such a category does exist. If however a broader 
approach is taken, and the'case-law of the principal common law 
trading nations examined as a comprehensive body of law, a 
different picture emerges. Unfortunately though, a uniform ter- 
minology has not been used by the courts, even within any one 
jurisdiction. Various names, such as commission agent, buying 
agent, indent agent, confirming agent etc., have all been used at 
different times to describe various overlapping commercial trans- 
actions, with little objective investigation as to the particular 
function in fact performed by the intermediary in question, and often 
with a noticeable lack of knowledge of trading practice.2° This may 
of course account for the absence of any attempt to define such 
categories of commercial agent. 

Irrespective however of the nomenclature used a regular pattern 
of such relationships can be traced in a series of precedents. The 
keystone is the well-known case of Ireland v. Livingston,*' where a 


18 The French Reform Commission for the Code de Commerce recommended 
that the travel agent be made e ocommussionare de tr ds personnss, 
Rodiere, Drot de Transport, s. 1405. As the law in France, the 
travel agent must be treated as either a mandataire, or as a carrier himself, 
much as at common law at present (see note 18). 

a¢ There seems to be a noticeable lack of knowledge among the judges of the 
true nature of the more complex commercial transactions they sare required 
to edjudicate upon—+s.g., in African Commercial Corpn. Lid. v. Hussarnalé 
d Co. (1050) 25 M.L.J. 124, Buttrose J. discussed the ALe of s 
confirming house and stated that the role of one is ‘‘ purely finanmal’’ (at 
p. 125) and that it is not concerned with the contract of sale and is not 

ible for the tity and quality of the goods shipped. The respon- 
I naca e ndma in a wary ae te he tee oh anaes 
undertaken and such a definition merely takes into account one particular 
method used—C. M. Schmitthoff, ‘ Confirmation in Export Transactions "’ 

J.B.L. 17. In Stunsi d Sons Lid. v. House of Youth Pty. Ltd 
ie 8.R.(N.8.W.) 220, where in a ical case the defendant in 
witzerland to buy sa conmgnment of for shipment to Aus , and 
H. & Co., a London confirming house were to confirm the order guaranteemg 
the price. In the ensuing action after the defendant withdrew from its 
agent, H. & Co., authority to accept a bill of lading, the court stated ‘‘ and 
so we are told, a confirming agent for a buyer is one who guarantees to the 


seller that the buyer will pay the price’ (at p. 2292). Fram the prefatory 
clause it can be seen that the co rather uncertain as to what a 


oonimnng onie im fai doa Aad failed so Teese that the cagantial. finokon 
of è co is often to guarantee the whole transaction and not only 


the price. 

21 (187%) 5 H.L. 395. It is conceivable that Blackburn J. was influenced in 
his approech by the fact that Mauritius, where the plaintiff resided, was 
subject to French law which sooepted the existence of the contract of oom- 
mission. His other judgments referred to elsewhere in this article seem 
also to reflect civil law influence generally. 
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Liverpool merchant employed a firm of commission merchants in 
Mauritius to buy suger on their behalf. Regrettably the various 
members of the court used different terminology to describe the 
plaintiff, but that of Blackburn J. seems to be preferable. He 
described him as a commission merchant, and then explained the 
practice followed in such transactions.” He stated that it is 


“ very common for the consignor to be an agent, who does not 
bind himself absolutely to sup the goods, but merely 
accepts an order by which he binds himself to use due diligence 
to the order. In that case he is bound to get the goods as 
cheaply as he reasonably can, as the sum inserted in the mvoice 
represents the actual cost and charges at which the goods are 
procured by the consignor with the addition of a commission.”’ ** 


He added that “the agent . .. does not take upon himself any 
part of the risk or profit which may arise from the rise and fall of 
prices, and is entitled to charge commission because there is a 
contract of agency.” ™ He continued that the seller in such a 
transaction contracted with the commission merchant, and that no 
privity existed between the former and the foreign buyer, on whose 
behalf the latter contracted. As the transaction between the com- 
mission merchant and the consignee was a contract of sale, the 
former was in the position of a vendor. However, he emphasised 
that this did not prevent a contract of agency existing between the 
parties, as the contract of sale was merely ‘‘ super-added ” to the 
agency relationship of which it was but a technical part, as a 
method of combining the personal responsibility of the commission 
merchant to the seller under the contract with the transference of 
the property to the buyer of the goods in question.” 

Subsequently, in Robinson v. Mollett,?® when considering the 
custom of the tallow trade, Blackburn J. reaffirmed his earlier dicta 
in Ireland v. Livingston.*" Although by a majority judgment the 
House of Lords reversed the judgment of the Exchequer Chamber, 
his minority advice (supported by Amphlett B.) is of considerable 
significance, especially considering the ‘‘ great difference of judicial 
opinion in the case.” ** Blackburn J. stated that: 

“ any n, if he chooses, may give an order to an agent to 
buy as his agent, not only with an express dispensation from any 


22 He stated that the commission merchant makes an invoice ‘‘debitmg the 
consignee with the agreed price (or the actual cost and commission... 
Ga irag hind odi of freight which he. will kase oopa 
to the ahipowner on actual delivery, and for the balance a draft is drawn 

on the consignee which he is bound to Gf the shipment is in con- 


formity with his contract) on having handed to him the charterparty, bill 
of lading and policy of insurance " (at p. 406). 

23 Ibid. at p. 

s Ibid. at p. 408. 

25 Ibid. at p. 409. 

26 (1875) L.R. 7 H.L. 802 

aT 55— 5 H.L. 808. 

28 (1875) L.E. 7 H.L. 802, 882, per Lord Chelmsford. 
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obligation to establish privity of contract between him and the 
person from whom the agent buys, but even expressly refusing 
authority to the agent to establish such privity. is is the 
ordinary authority given to a foreign commission merchant, who 
is not allowed (far * required) to establish privity of contract 
between them.’’ ** 


Significantly, he added that, 


“ This however, in no way interferes with the existence of a 
fiduciary relation, or the consequent obligation on the agent 
not to put his own interest in conflict with that of his principals. 
I cannot, therefore, see that there is anything in the custom 
proved in this case, so far as it dispenses with establishing 
privity of contract between the person giving the order and the 
ultimate vendor, which is wrong, so as to make the custom 
void, as against policy, or inconsistent with the fundamental 
principles of right and wrong.”’ 


Regrettably the other members seemed more concerned to empha- 
sise that a usage which changes the character of a broker and the 
nature of the dealing cannot be supported, and in interpreting trade 
custom, rather than the basic question of whether the obligation 
to create privity of contract is an essential element of a contract of 
agency. 

However, taking these two dicta of Blackburn J. together, there 
is a strong argument that there existed an embryonic growth from 
which a native contract of commission, or a concept closely akin to 
it, could have developed had it not been for the more pedestrian 
outlook of his colleagues on the bench. As a result, the principles in 
Ireland v. Livingston *° concerning the commission merchant have 
provided a foundation that has not been further developed by the 
English law courts. Recently however, in a case concerning an 
export transaction, in distinguishing the methods whereby an agent 
can conclude a contract on behalf of his principal, Donaldson J. 
reaffirmed, at first instance, that an agent can do s0, 


“ by creating privity of contract between himself and the third 
party, but no such privity between the third party and his 
principal. In other words, in relation to the third party he is 
a principal, but in relation to his principal he is an agent.” >! 


In the event this method was not applicable to the transaction 
in question, but it is to be noted that on appeal the dicta of 
Donaldson J. created no dissent or comment among the members of 
the Court of Appeal.** However, the failure to develop this concept 
may of course be, as Diplock L.J. observed in Anglo-African v. 


a9 Ibid. at pp. 800-810. 

30 (1872) 6 H.L. %5. 

31 Teheran-Hurope Co. Lid, v. 8. T. Belton (Tractors) Lid. [1968] 1 Lloyd's 
Rep. 211, 218. 

32 [1968] 2 Lloyd's Rep. 37. 
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Mortner,” because prior to the latter case there had been no case-law 
in England dealing with the relationship between commission 
merchant and overseas buyer, and it is perhaps because of this 
preoccupation with the home element of the transaction, that is, 
disputes between ‘‘ agent ’’ and supplier, which in any case is that 
of two principals contracting together whatever the former’s relation- 
ship with the buyer, that has prevented the English courts from 
taking a wider perspective. However, not unexpectedly, both on the 
grounds of convenience and jurisdiction, litigation between com- 
mission merchant and overseas buyer has invariably occurred in the 
latter’s domicile, and it is therefore in other parts of the 
Commonwealth that the relevant case-law is found. 


COMMONWEALTH PRECEDENTS 


It is in a judgment by Salmond J., of immortal fame, in the New 
Zealand Court of Appeal case of Bolus & Co. Lid. v. Inglis * that 
a classification is to be found of the several categories of commercial 
intermediary who may act for a foreign buyer in the United 
Kingdom. The case itself was an action by a United Kingdom 
agent against a New Zealand buyer. In a judgment of some impor- 
tance, he divided such transactions into three distinct categories, 
as follows: 


“ When a New Zealand merchant procures the goods of an 
English manufacturer through an intermediary in England, the 
relationship so established between the New Zealand merchant 
and the English intermediary may be of any one of three kinds. 
In the first place, it may be said that of vendor and purchaser, 
that is to say, the mtermediary may purchase the goods from 
an English manufacturer and resell them to the New Zealand 
merchant. In the second place, the relation may be that of 
—— whereby the English agent is authorised to — 
RES E ETE aid Gath is oy isccoonailice fre 

oth manufacturer, and to send them to his — 
New Zealand merchant, but is not authorised to make in the 
name of or on behalf of that principal any contract between him 
and the English manufacturer, or to impose on the principal 
any contractual liability towards the manufacturer. In such 
a case the only contract of purchase and sale is that which is 
made between the English agent and the English manufacturer, 
and the only liability of the New Zealand merchant is towards 
his own agent. The relation between the English agent and the 
New Zealand merchant in such a case is merely one of agency, 
and not one of vendor and purchaser, though in respect of the 
Tight of stoppage tn transitu, and possibly in some other res- 
pects, it is analogous to a contract of sale and purchase and 


33 (1962) 1 oe Page ad 620—this case was the exception to the rule— 
of. Cassabog b (see note 36) where the dispute was between a 
home buyer and a commission merchant in Hong Kong, which is really the 
same altuation, and to which Diplock LJ. iid’ na not refer on this point. 

4 [1024] N.Z L.R. 178. 


682 — THE MODERN LAW REVIEW Vor. 81 


=" 


possesses similar incidents. The dictum of Blackburn J. in 
Ireland v. Livingston ™% to the effect that the relation between 
a commission agent and his principal is that of vendor an 
purchaser is explained in this sense by the Court of A 

the subsequent case — Cassaboglou v. Gtbb.** in the th third 
place, the relation may be that of agency in the — sense, the 
agent being — not merely to buy goods from the — 
manufacturer but to buy them in the name of the New and 
principal, and make him responsible to the manufacturer for the 


price of the goods.” 


He added that the conduct and the intentions of the parties will 
decide into which category a transaction will fall,*" and that the 
contract in Bolus’ case fell within the third category. 

The first and third categories offer few problems. In the first, the 
question of agency does not arise at all, except in a commercial 
sense,** with no legal implications, and in the third, a simple agency 
relationship exists where privity is established directly between third 
party and principal, the agent having no personal liability at all, 
unless a del credere relationship is also entered into.“ Where bow- 
ever no simple vendor and purchaser relationship exists to place it in 


3s (1872) 5 H.L. 805, 400. 

4¢ (1888) 11 Q B. 797. 

37 [1924] N.Z.L.B. et p. 174. Although Salmond J. did not mention it, a 
further category of intermedi could be added, where the agent confirms 


a transaction, and becomes Hable as a principal to a third , for either 

the payment of the price or the whole transaction, while still creati ivity 

between and third —Sobell Industries v. Cory Bros. 55] 2 

Lloyd's Turkish er — a supply of radio sets the 
tiff manufacturers, the o ae 


— the defendant 

ory Bros., ve a E ee transaction. On 
the failure of the buyer to accept the whole consignment, the defendants in 
furn refused to accepi the balance of the goods. In an sotion for non- 
acosptance thereof, the defendants pleaded that they were m fact soting as 
agents for e disclosed pnncipal in negotiating the contract, and therefore 
were under no liabi harade for non-performance of it. It was held 
however that as the endants were acting in the capacity of confirming 
agents and the particular method used was to place an arder themselves in 
their own names with the plaintiffs, they had in fact assumed ths position 
of a prinmpal in the contract of sale and were therefore liable themselyes 

y on the contract. As McNair J. stated, ‘there 1s nothing unusual 
ın one party being both — in one capacity and an agent, he may have 
these functions the same transaction.’’ See also Siwnsi d 
Sons V. House of Y (1900) 8.3 — 

38 In Anglo-Afrioan Shippmg Co. of New York Inc. v. J. Moriner [1962] 1 
Lloyd's . 610, the plamtiff house confirmed an order by the 
defendant nporter for e quantity ty of plastic sheeting from an American 
— elays in delrvery, the importer refused to accept 
d . Here the confirmer was acting as a principel in the transaotion, 
there bei two separate contracts with the importer and the supplier 
Tespectively—no question of agency in the legal sense arose at all. 

39 The problem of del oredere agency was discussed in J. W. Wotherspoon d 
Co. Lid. v. Henry Agency House "(1982 28 M.L.J. 86. The plaintiff 
was a London confirming house and the defendant was its unofficial 
agani who found ed ai buyers in Male The former checked the 
oredit of the buyer ugh its own agents and hen confirmed orders forwarded 
by the defendant and goods were supplied direct to the Malayan buyer. Ths 
defendant received no commission from the confirming house, but from the 
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the first category, there is a presumption that it will fall in the 
second category, which is of particular significance as it recognises 
the true status of the independent commission merchant. As 
Salmond J. observed, the true meaning of Blackburn J.’s dicta in 
Ireland v. Livingston is revealed in the later case of Cassaboglou v. 
Gibb,*° where it was acknowledged that although the commission 
merchant is a principal towards the third party, his relationship 
towards the buyer remains that of an agent and not that of vendor 
and purchaser. As Fry L.J. explained in the latter case, the ques- 
tion arises as to how property in goods is to pass from agent to 
principal without introducing a contract of sale: 


40 


s... was the contract of principal and agent merged into that 
of vendor and purchaser? This must be a question of fact, and 
as a question of fact there was no such contract. It is said, 
however, that there must be such a contract inferred for two 
reasons, first because otherwise the property in the goods would 
not pass to the English merchant for whom the agent abroad 
bought them. In my judgment the property would pass. If the 
atticle was specific it won i by the purchase, and if not 
specific, but was appropriated by the agent for his principal, 
it would by virtue of the APITO a The other reason 
for inferring the relation of vendor and purchaser was said to be 
because the foreign agent who has bought for his principal has 
the right of stoppage in transitu, but that in my opinion, is no 
reason for such inference, Since... Lickbarrow v. Mason,“ 
the person who stops the goods tn transitu must be the con- 
signor, but there are numerous cases in which the right has 
been allowed of stopping in transitu without the relationship 
existing of vendor and purchaser.” © 


firms supplying goods for the plaintiff. The latter oharged the buyer 8% per 
oeni. buying commission, none of which was passed on to the defendant. 
In the case in question, the buyer went bankrupt efter the plaintiff had 
shipped and invoiced the goods to him, the orders having been received thro 
the defendant. In the resultant achon against the defendant for the price 
as a del oredere mak, the cours held that the defendant was not liable as a 
del oredere agent, as such an agency could not exist unless additional com- 
mission was ee ia eee ee eee 
enough, and here there was none in fact at passing between the parties 
concerned, and the confirmer could not therefore hold him liable. 
(1888) 11 Q.B. 797. 


41 1 §m.L.0., 8h ed., 758. 
43 The facts were that a London merchant ordered the defendant, a Hong 


Song ee ee eee This was unobtainable, b 
a mistake the defendant informed the plaintiff that it was. and bought 

i inferior — by mistake to the plaintiff, believing it to be the 
correct quality. cours held that the relationship between the partios 
was of principal and agent and not vendor and purchaser, and therefore 
only the actual loss was recoverable, and not the difference between the 


value as ordered and ied. Fry L.J. (at p. 807) explained that although 
Blackburn J. said that “the 1 effect of the transaction ... is a contract 
of sale passing the property the one to the other, and consequently 


the commission merchant is a vendor and has the right of one as to 

in transitu; but by the legal effect of the transaction he means the legal 
effect of an analogous contract to that of a contract of and sale.” 
A similar statement of the law was made by Roche J. R. d J. Bow F. 


Vor 81 93 
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It therefore appears that Fry L.J.’s solution of how property is 
to pass from the commission merchant to his principal without a 
contract of sale being implied, removes the principal objection to 
the concept of the commission merchant as defined above. It has 
been argued that in such cases as Ireland v. Livingston where 
privity has not been created between principal and third party that 
the courts have merely been referring to agents in a loose commercial 
sense, and not in a legal one, but this seems too facile a method of 
dismissing the various reasoned dicta on the subject.° It is quite 
clear in Bolus’ case that Salmond J. meant exactly what he said, 
that is, that on good authority a representative can still be classified 
as an agent in the legal sense, without creating privity in the course 
of his representation between his principal and the third party, and 
that this is not a necessary result of an agency relationship. 

A similar interpretation of Ireland v. Livingston was given im 
Domnie Bros. v. Henry Oakley & Sons,‘* where the plaintiff, a 
London indent agent was instructed by the defendant, a New 
Zealand buyer, to purchase goods, which the plaintiff ordered in his 
own name and paid for. They were shipped to the defendant who 
- refused them because the price was excessive. Adams J. stated that 
in such a transaction the agent’s duty was to obtain the goods in 
accordance with the terms of his authority, to pay for them and 
arrange dispatch. He had no authority to pledge the defendant’s 
credit, but was bound to check the goods as to their conformity with 
the contract, or else as they had been bought in the agent’s name and 
paid for by him according to practice, the principal could neither 
reject the goods as against the seller nor assert any rights under the 
contract of sale as he was not privy toit. The net result would be 
that, provided the indent agent had acted within the scope of his 
authority, the principal would be obliged, in such circumstances, to 
take and pay for the goods and would be left without either a remedy 
against the seller, with whom they had no contractual relationship, 
or against their agent if the latter was not in breach of his duties as 
such. Again, approving Blackburn J.’s judgment in Ireland v. 


Ail (1960) 87 Li.L.Re , 47-48: ‘‘ Now I have spoken of a person as 

any a agent cough te he is the sole party to the contract. Ib is often 

a lea ent for another person, but yes makes contracts 
chp: ‘agent I j 


as to whi is intended to be and is Z by Lord 

on that side. A very familiar instance is the one tres pat Bre 
urn (in Ireland v. Livingston) of a commission agent . 

in thie country for the aitimate benefit and really for the aoocunt of a — 

Between a commission agent . . . and the foreign principal there 

no relationship except that of agency, but as between the Bri seller 

and the commision agent ... as @ buyer there is no party to the contract 

the commission agent . . . on that side.’ It seems that bearing in 


the specific reference to Blackburn J.’s dicta in Irelond v. Licingston, 
ui Buhe T inianded 40 Teler o An agent in the skid laal enie end ct 
in any loose commercial sense as has been suggested in @ recent article 
(see note 61). 
43 Bee note ÖL. 
44 [1928]. N.Z.L.R. 748. 
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Livingston, he reiterated that although all rights in the contract were 
vested in the indent agent, the latter remained liable to his principal, 
the defendant, under their agency relationship.“ 

More recently, the courts applied the dicta of Salmond J. in Witt 
& Scott Lid. v. Blumenreich.“* The interesting point in this case 
is that although it concerned a confirming house, which from the 
legal aspect corresponds with the old commission merchant or indent 
agent, the actual litigation was between the actual buyer in New 
Zealand and the supplier in Australia. The latter, the defendant, 
wrote to Tozer Kemsley and Millbourn, the confirming house, m 
Melbourne, offering 150 pieces of Cameliex heavy coating in accor- 
dance with samples “‘ submitted to you .. . goods will be delivered 
to you and paid for by your firm.” The plaintiff buyer gave 4 
signed order in Wellington to Tozer’s ‘‘ goods to be bought and 
shipped by Tozer Kemsley and Millbourn, Melbourne, as Buying 
agents merely, ship to Wellington as soon as possible.” Toxers 
ordered from the defendant “‘ for and on account of ” the plaintiff, 
FOB Melbourne, in Australian currency together with a covering 
letter. The goods were invoiced by the defendant to Toxers, ‘‘ sold 
to’? Tozers. An account was sent to Tozers who paid the defendant. 
The goods arrived in Wellington and did not comply with the 
contract. In the ensuing action, it was necessary to prove that the 
contract was either made, performed, or broken in New Zealand. 
The plaintiff argued that the contract was made in Wellington by 
Tozers as the defendant’s agents. The court however rejected this 
argument and held that the contract of sale was in fact made in 
Melbourne by the defendant with Tozers. No order was therefore 
made under Rule 48 (c). O'Leary C.J. stated that “‘ apart from 
one’s views of the documents,” there was authority for holding that 
an agency existed between the plaintiff and Tozers, and that the 
latter had authority to buy goods in its own name and on its own 
responsibility from the defendant and to send them to the plaintiff. 
Tozers were not authorised to contract in the name of the plaintiff 
or to enter into contractual relations which would impose con- 
tractual liability on the defendant. The “‘ practice of a New 
Zealand merchant procuring goods through an intermediary is well 
known and firmly established,” 47 the latter being known as a 
buying agent. 

Similarly in the Australian case of J. S. Robertson (Australia) 
Pty. Ltd. v. Martin,“ Dixon C.J. described confirming house pro- 
cedure for an Australian buyer. A London confirming house was 


45 Ibid. at p. T48. See also Butlers (London) Lid. v. Roope 4 Oo. [192%] 
N.Z.L.B. 549 where the facts are similar. 


46 [1940] N.Z.L.B. 808 

47 N.Z.L.B. at pp. 800-810. 

= 6) 94 C.L.R, 80. The procedure is of œ houses through 
out Commonwealth. (who is actually described as 


a financier and shipper—McDonald Boeles) paid the British supplier for the 
goods, took care of the shipment, paid freight, msurance and other 
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used, and here again the confirmer addressed a printed order to the 
seller “* order from McDonald Scales . .. our order number .. .’’ and 
in the margin *‘ J, S. Robertson, Melbourne or Sydney.” The con- 
tract was again held to be a sale by the seller to the confirmer, 
though the agency relationship between the latter and the buyer was 
apparent from the form of invoice used. Accordingly the buyer’s 
claim for damages against the seller under the Sale of Goods Act was 
rejected. His argument that he never authorised the confirmer to 
become a buyer in its own right was rejected on the grounds that 
any excess of authority by the confirmer only affected its relation- 
ship with its principal, the buyer, but not with the seller. It can 
therefore be seen that both expressly and by implication the 
Commonwealth courts have recognised the commission merchant 
as a category of agent in the legal sense of the word, and have not 
used the term “‘ agent ’’ merely in a loose commercial sense. Such 
an interpretation does not fit into the technical context in which 
the dicta have occurred, and in particular Salmond J.’s judgment 
appears quite tnambiguous. 

Unfortunately, the English precedents have failed to follow the 
eather authorities on the subject. In Brown & Gracie v. F. W. 
Green & Co. Ltd.,** the respondents who were mercantile agents in 
Australia, bought goods from an Australian manufacturer and resold 
to a British importer at the same price and on the same terms, 
charging commission to the importer for their services. Although 
on the facts this case might have been treated as falling within 
Salmond J.’s first category, that is a simple principal to principal 
relationship, or possibly within the second category, that of a 
commission merchant, Lord Denning in fact followed a different line 
of reasoning. He stated that the exporters were mercantile agents 
working on commission in ‘‘ a familiar way of doing business which 
was fully considered in... Ireland v. Livingston.” He considered 
that an agency relationship existed between Gracie and the 
importers, which, quoting Ireland v. Livingston, was transformed 
into that of vendor and purchaser, once the contract was made. 
Accordingly it was held that as the agent had acted reasonably in 
making a wrong interpretation of his authority, he was entitled to 
be fully indemnified for the damages he had paid to the suppliers, 
the importers having refused to pay on account of late shipment. 
Lord Denning did not fally make clear whether he considered the 
agency relationship to have terminated when the contract of sale 


charges, and drew a @0-day bill on the laintiff in Australia for the total, 
arly tera ae Fe ge e invoice as a b commission. 
documents were then transmitted through a bank with the draft for 


aoosptance. 
as Faia Regios ed 289, 808. It is unfortonate that with the various names 
y existing to escribe such activities that the couri should have chosen 
yet another, cliferstion o agent,’ to describe procedures common a century 


Noy. 1968 THE COMMISSION MERCHANT AT COMMON LAW 687 


came into existence or whether it remained concurrently in existence 
with it. However, whichever interpretation is correct, rather than 
treat the question as a transformation of the agency relationship 
into that of vendor and purchaser as Lord Denning did, it would 
more logically fit into the second category of Salmond J.’s classifi- 
cation. In other words it is not necessary to treat the agency 
relationship between commission merchant and buyer as trans- 
formed into that of vendor and purchaser merely to explain the 
vesting of ownership in the buyer of the goods or to justify the 
exercise of a right of stoppage in transitu. Such a transformation 
does not reflect the commercial reality of the transaction, as the 
agency aspect does not in practice abruptly cease at such a point m 
trading relations. 


Tax Forrten PRINCIPAL DOCTRINE 


How therefore have the courts approached the problems raised by 
such complex transactions when they have come before them? An 
answer is perhaps that although Ireland v. Livingston has been 
widely quoted as a precedent in various common law jurisdictions, 
the varying rationes have not been used uniformly as a precedent 
in commercial law. They have instead been utilised to support 
differing principles, and as a link for different series of precedents.°° 
In particular, they have been used to support the doctrine of the 
foreign principal. This rule is a Victorian relic whereby an agent 
for a foreign buyer is presumed not to be authorised to pledge his 
foreign principal’s credit, but instead accepts personal liability on 
any contract of sale he enters into with the home seller.** In other 
words, no privity of contract is created between buyer and seller. 
Such a doctrine has much to be said against it, as it is only a rebut- 
table presumption so that m any given circumstances there can be no 
certainty, without litigation, whether the presumption has been 
established or not. The law has therefore not attempted to classify 
the nature of a transaction and intermediary involved, to accom- 
modate commercial requirements, but has provided a procedural 
solution in an endeavour to achieve the same result, an approach 
which can only create commercial uncertainty as to the actual result 
achieved. In particular, the courts have attempted to explain 
away various cases involving commission merchants or agents, and 
latterly confirming houses, by reference to this doctrine."? In so 
doing, they have missed the true nature of the commercial trans- 
action involved, that is, the function of a commission merchant, 
and have misused the principles laid down in Ireland v. Livingston, 
further confusing this rather complex field of agency relationships. 


ee on ee doctrine, it has been invoked tater aka in 
enis as d Gracie v. F. W. Green & Co. Ltd. 
—— , and Bolus’ case. 


—— “Agents for Foreign Principals " (1966) 209 M.L.R. 858. 
52 Bee note 60 
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By way of illustration of the failure of this approach to com- 
mercial law to further its development, it is of value to review briefly 
the conflicting precedents, both at home and abroad, which the 
doctrine has produced. For example, even in New Zealand itself, 
the courts have supported the rule that an agent cannot pledge a 
foreign principal’s credit without evidence of express authority, 
applying the foreign principal presumption.*? Moreover, in India 
the doctrine has been perpetuated by its Incorporation into section 
280 of the Indian Contract Act,“ and extended to East Africa by 
ordinance. From the caselaw though, there seems to have been 
some reluctance to apply the presumption. In the Kenyan case of 
Alibhai Adamji v. A. Thomsen, there is an interesting digest of 
the case-law on the subject. Here section 280 applied, and the 
plaintiff argued that it was an irrebuttable presumption, but this was 
rejected by Webb J. on the grounds that it was not the effect of the 
Act as considered in two Indian cases referred to, where the agent 
was held not personally liable either.** To confuse the matter 
further, in one of the latter cases, the judge described it as a 
rebuttable presumption of law—‘‘ rebutted when the foreign 
principal himself is in writing made the contracting party and the 
contract is made directly in his name.’’*’ By contrast, Blackburn 
J. in Armstrong v. Stokes," was of the opinion that it was a pre- 
sumption of fact. Similarly in another East African case concerning 
indent agents, the court held that the presumption under section 
280 (1) was rebutted.** The courts of Malaya however, although 
not subject to the Indian Contract Act, have recently both approved 
and rejected the foreign principal doctrine in a series af conflicting 
decisions.’ On top of this one has the rejection of the doctrine 


53 Trenhouse & Co. v. Offictal Assignee of Steads (1896) 14 N.Z.L.R. 686. 

M s. 280 provides that ‘‘in the absence of any contract to that effect an agent 
cannot enforce contracts entered into by him on behalf of his 
I , Dor is he y bound by them. & oontract shall be 
a a o following case(s):—(1) Where the contract is made 
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terms, as if he is contracting as @ principal the pion is superfluous 
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as a principal nos as a mere agent unless terms or the arom- 
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it the distinction between an agent — liable 
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ae a Tay Rhone F Hea Moh Steamship Co. Lid. (1984) 80 M.LJ. 87, 
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the jadge stated that “ bold that when an agent contacts on behalf e 
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in 


a series of English cases commencing with Miller Gibb v. Smith 


& Tyrer.“ Finally, in South Africa, which has developed much of 
its commercial law from common lew sources, De Villiers ‘? is of the 
opinion that with regard to English law, ‘‘ The modern view is that 
there is no longer any such presumption.” With regard to South 
African law itself, he suggests that 


“ No South African case has authoritatively shee art any 
us in this country correspon to that which did, but 
—— does not he exist m England; that a party seeking 
to rely on such usage must prove its existence and that in the 
absence of such there is no presumption that a foreign 
principal is not lable on a contract made by his agent in this 
country.” 63 


CONCLUSIONS 


From the conflicting state of the case-law considerable doubt must 
exist as to whether the foreign principal presumption in fact exists, 
its purpose and scope. Accordingly, to base commercial agency 
relationships upon such an unstable doctrine appears highly 
unsatisfactory.“ However, as this article has attempted to prove, 


61 


liability unless a contrary intention a so I am fo 

the view expressed by Pearce J. in Rus — Read 985] 1 W.L.R. 
and Scrutton L.J. m Brandt v. Morris gl ee 84.” In Khemanico 
Textiles v. Gian Singh & Co. (1988) J. 860, on the other hand, 


Buttrose J. rejected the foreign principal argument and disapproved Pilcher J." s 
0 ob the oni mud aikaa af ‘the proa n m Oos v. Sorrell 
pB] 3 Loyan Rep. 471. See also Chew Kow Hin v. Wes Trading & 
057) 28 M.L.J. 84, where Wilkinson J. approved the doctrine 
ting Bowstead on Agenoy, art. 116. 
fist 2 K.B. 141. See also Maritieme Stores v. H. P. Sie eaa 
— . 602, 607-608; — v. Ounningham (1949) 
— itchard = Taheran-Europe Co Ltd. v. 8. T. Belton (Tractors) 
968] 2 Llo . 87, contra: dow v. Sorrell, ibid. 
De Villiers and Law o Agonoy in South Africa p . 286. However 
a Praon d Deon v. Bidens Tries, 1 Bach AO. oa, De. Villiers aS. 
treated it as estion of fact m each case, but assumed the 
sumption pa pele In Overseas Trust . Ltd. v. frou, 1940 OED. 
177, p. 188, the court treated the interm es having a right of action 
e e e an agent for a 
rig rE Bee also Marais v. Perks, 1064, 4 S.A. 802, 807. Of. 
the points raised in note 59. 


Ibid. at p. 286. No sach a Sw ams the Amoriean 
Restatement, Second, Agency, —— RK and (a) 
Btoljar, Law of Agency, p- 243, note 81, suggests that the confirming house 


or reliance upon the foreign principal has gradually replaced the foreign 
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the buyer. This however is an oversimplification as there exists in 
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an alternative exists in a logical series of rationes which offer a 
categorisation of commercial agency more akin to commercial 
, reality, although largely neglected up till now. In other words, the 
doctrine of the foreign principal has been needlessly invoked where 
a more balanced rationale has been available. This has been due 
partly to a failure to appreciate that the common law has an obliga- 
tion to provide a classification for commercial agents as does the 
civil law instead of attempting to fit unrelated categories into the 
general rules of agency without further analysis,* and thus refusing 
to accept that a similar concept to the contract of commission could 
exist at common law.** 

Admittedly, the courts have recognised that an agent can be a 
principal himself either jointly or severally *" with his principal but 
this still presupposes that privity has been created between principal 
and third party, irrespective of any additional responsibility the 
agent undertakes. There has however been a steadfast refusal to 
accept the principle that an agency relationship can exist with the 
normal rights and duties between principal and agent, even though 
the duties of the latter do not extend to creating privity between his 
principal and the third party, but only to bind him indirectly 
through the intermediacy of himself.** The precedents referred to 
do not demand that privity must invariably be created between 
principal and third party. Merely to dismiss such a relationship as 
being ‘f agency’? in a loose commercial sense and nothing — 
does not accord with the decided cases. Equally, to “ demote ”’ 
agent in such circumstances to the status of a principal O A P 
a failure to recognise the true nature of the commercial act in 
question, and it can pertinently be asked what purpose commercial 
law can have if it does not give formal recognition and sanction to 
the divers acts of commerce which are of regular and uniform 
occurrence. 


It seems that the problem has partly stemmed from the failure 


seller, in which case although he confirms the credit of the formgn buyer 
for wham he is acting, it may be doubtful whether in particular 
it should be treated as a question of at ea del agers CURTIA. 
tee. No case-law has occurred on this point, but it illustrates how com- 
mercial] law and practice tend to go their seperate ways. See “Del Oredere”’ 
by tord Chorley (om) 45 T:Q-R: Sil, where he daoumes similar diy os 
in the Indis See also @port Trade by O. M. Bohmi at 
p. 148 on confirming houses generally 

*5 ¢.9., the confirming house, forwarding agent and travel agent fall uneasily 
into either principal or agent status dependent u the particular — 
of their operations in question—see ‘‘ The Forwarder—Principal or Agent?“ 
Quarterly Journal of the Institute of Shopping and Forwarding Agents, Bep- 
tember 1066, D. J. 

6¢ Brown d Gracis Ltd. v. F. W. Green d Do. Ltd., note 49. 

6? Rusholme v. Read [1955] 1 W.L.R. 148, T 60, — Pearce J. and 
Jobell Industries w. Cory Bros. [1055] 2 Lloyd's Rep oNair J.—note 87. 
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to recognise that by relegating such relationships to the realms of 
legal presumption or commercial usage, an opportunity has been 
lost, since the latter half of the nineteenth century, to develop 
commercial law as a true mirror of economic reality. Such an 
approach is to be wondered at, bearing in mind that only a century 
earlier the judges were attempting to establish the supremacy of 
the common law by incorporating commercial custom and practice 
into the law. The common law must therefore struggle out of the 
strait-jacket in which jit has pimioned itself in the field of agency, 
and realise that although agency law ceased to be dynamic a 
century ago, commerce has continued to grow steadily since then, 
and that no excuse exists for failure to recognise the fact. 


D. J. How* 


* r.M.; Senior Lecturer in Law, Ahmadu Bello University, Northern Nigeria. 


PASSING-OFF AND THE PROBLEM OF 
PRODUCT SIMULATION 


THe tort of passing-off imposes liability upon a defendant who 
represents his goods or services in such a way that the intending 
purchaser is likely to mistake them for those of the plaintiff with 
whom the defendant is in competition.’ The plaintiff must also 
prove that the features of his product, reproduced by the defendant 
in such a way as to induce confusion, have acquired a secondary 
meaning in that they have served to identify the goods as commg 
from a single source. 

The term ‘‘ secondary meaning ” is normally applied to words 
which identify goods with a common source of origin. Thus, for 
example, in Reddaway v. Banham * the House of Lords held that the 
words ‘‘ camel-harr belting,” not only described the composition of 
the plaintiffs’ product but also identified it; to the purchaser, 
*‘camel-hair belting ’’ meant belting made by Reddaway. It is 
quite possible, however, that the product itself or features of it 
may also become exclusively associated in the mind of the purchaser 
with one manufacturer or distributor, so that on seeing the product 
the purchaser will assume that it comes from the same source as 
other products on the market of a similar appearance. 

The problem to be discussed is the extent to which the general 
principles of passing-off apply to the simulation by the defendant of 
the plaintiff’s product which is not protected by the patent or 
registered designs legislation but which has become exclusively 
associated in the mind of the purchaser with a single source. 

It is not one of the purposes of this article to discuss the prob- 
lems raised by the patent and registered designs legislation but to 
show that the courts have been prepared to grant protection under 
the tort of passing-off beyond the limits laid down by Parliament 
and that because the problems are rarely explicitly recognised the 
judgments often do not stand up to close scrutiny. The relevant 
issue is whether the existence of secondary meaning and the likelihood 
of confusion, with the possibility of economic loss to the trader and 
deception of the purchaser, justifies the courts in granting & 
monopoly falling within the ambit of but not protected by the patent 
and registered design statutes. In this legislation Parliament has 
attempted to strike a balance between the interest of the trader and 
the purchaser; thus, for example, the Registered Designs Act 1949 


1 MoOulloch v. Lewis A. Moy Lid. T] 9 All B.B. 845. Bes Street, The 
Law of Torts, pp. 877-881, for e di ion of liabiHty where not all the 
requirements for pasaing-off are established. 
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requires that, generally, only the author of the design may apply for 
registration,’ that the design must be new and original * and that the 
statutory protection shall last for a maximum period of fifteen 
years.” 

The leading textbooks on the law of torts analyse the different 
ways in which the tort of passing-off may be committed.’ The most 
common of these are, the conduct of business by the defendant under 
a name confusingly similar to that of the plaintiff,” the marketing 
of a product bearing a name confusingly similar to that carried by 
the plaintiff’s product, provided that that name, whether fanciful * 
or descriptive’ has acquired a secondary meaning, and the use of 
what is compendiously called “ get-up ” in such a way that it is 
calculated to deceive the purchaser.’ The relationship between the 
‘¢ get-up ” of the goods and the features of the goods themselves has 
not been clearly defined and the difficulties that the courts have 
experienced in delineating the concept of ‘‘ get-up ” have a signif- 
cant bearing on the analysis of the problem. The difficulties seem to 
arise in the following way: if the purpose of the tort is to give 
relief for economic loss caused or likely to be caused to a competitor 
through the deception of the purchaser by the defendant’s circulation 
of goods with features which have served to identify the plaintiff’s 
goods, then it is difficult to resist the reasoning that it is irrelevant 
in what way the plaintiff’s goods are identified.** Thus if this were 
the only interest to be taken into consideration it should be irrelevant 
whether the confusing similarity is found in the use of the names of 
the businesses or the products, in the packaging and display, In 
elements of design of the product or in the totality of the product 
itself. But the courts have recognised that the protection given by 
the remedy for passing-off involves problems of monopoly and that 
these problems become more pressing as the produce simulation end 
of the scale is approached. The court’s sensitivity on the scope of 
protection which they are prepared to give to the “‘ get-up ” of the 
plaintiff’s product is explained by the fact that it falls between the 
protection which merely deprives competitors of the use of con- 
fusingly similar names where the dangers of monopoly are least 
obvious, and protection which prevents competitors from putting 
out an identical product where the dangers of monopoly are most 
obvious. . 


3 as. 1 (1), 2. 45.1 (2). 
5. 8 


s. 8. 

¢ Salmond, 571-572; Street, 871-874; Winfield, 607-702. 

1 Jay's Lid. v. Jacobi ] Gh, 411; Parker-Knoll Lid. v. Knoll International 
ee peter inghom Vinegar Brewery Lid. [1897] 

® Powell v. ngham Vinegar Br Ltd. A.C. 710. 

® Reddaway v. Banham A.O. 199. 

10 Edge v. Niocolls [1911] A.O. 698. 

11 It is ed, for example, in Kerly’s Law of Trademarks and Tradenames 
(Oth ed.), pare. 777 that '*. . . It is nob easy to see why misleading of the 
publio by close imitation of goods should be any differently treated from 
Inisleading of the public in any other way.” 
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Edge v. Niccolls ™ raises the problem of the relationship between 
the features of the goods themselves and their “‘ get-up ’’: the House 
of Lords granted an injunction preventing the defendants from simu- 
lating the “‘ get-up”’ of the plaintiffs’ product by selling bags of 
laundry blue with a stick inserted into the top of the bag unleas they 
took steps sufficient to distinguish their goods from the plaintiffs’. 
Nowhere did their Lordships attempt to define the relationship 
between the goods and their ‘“‘ get-up,” nor did they explain the 
function of this distinction. There are suggestions in the judgments 
that the “‘ get-up”’ means the general appearance of the goods by 

which they are identified, although it is submitted that this is not 
supported by the weight of authority.” The House recognised that 
the stick had both a functional value in the use of the goods and 
served to identify them, and therefore was not prepared to enjoin 
the defendants absolutely from using sticks in their product. But if 
it were found as a fact that purchasers would think that any laundry 
blue with a stick came from a common source, then the effect of the 
judgment would be to give the plaintiffs a greater protection than 
they would have obtained if their patent had been held valid. For 
not only may the defendants enjoy the monopoly given by the 
remedy for the tort of passing-off indefinitely, viz. until the goods 
are no longer exclusively associated with a single source, but also 
they do not have to satisfy the requirements of novelty and useful- 
ness set out in the Patents Act 1949.% In addition to imposing a 
competitive disability on the defendants as newcomers into the 
market, by giving protection to the plaintiffs in a design for which 
the patent had been revoked, the House of Lords recognised that 
they were imposing another fetter upon competition. Lord Robson 
admitted that, “‘ the ‘ get-up’ of the plaintiffs’ bags was of such a 
simple and elementary character that it was perhaps the cheapest 
form possible, and any differentiation might possibly have involved 
some expense.” © In his Lordship’s view, however, differentiation 
was possible, ‘“‘ within reasonable and commercial limits,” 1° 
although there is no indication as to-the significance of this fact in 
the decision. 

One of the difficulties involved in analysing this case is that the 
plaintiffs never made it clear in the lower courts whether they were 
seeking to restrain the defendants from using any stick in their 


11} A.C. 608, 
B. Williams Oo. v. H. B TUE once nay 765; Jonas v. Anglo- 
* Agusrisan Optical O, (1919) 20 0. Two decisions at first instance by 
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laundry blue or from copying exactly the stick used by the plaintiffs. 
Thus the House of Lords accepted the disclaimer made by counsel 
for the plaintiffs that they were not endeavouring to restrain the 
defendants from putting up bag blue or tints with any stick in it 
but merely the exact copying of the plaintiffs’ stick and bag which, 
since the revocation of their patent, had been exclusively associated 
with them. But the Court of Appeal had concluded from the 
evidence that the plaintiffs based their claim on the presence of a 
stick attached to the bag and not a stick of any particular pattern. 
It is submitted that this is only a partial explanation of the 
different results reached by the House of Lords and the Court of 
Appeal. For the more fundamental dispute turned on what was 
capable of being regarded as the “‘ get-up’”’ of the goods. As has 
been already observed, the judgments in the House of Lords do not 
provide any clear guidance for determming the lme between the 
features of the goods and the ‘“‘ get-up.’? Probably the House of 
Lords regarded ‘‘ the goods ” simply as the contents of the bags, 
and the decision is authority for the proposition that a defendant 
may be restrained under the tort of passing-off from marketing a 
product in a container confusingly similar to that used by the 
plaintiff for his product, provided that the container has become 
exclusively associated with one source of origin, even though the 
form of this container may also have functional value in the use of 
the goods. This goes further than the later decisions in John Haig 
Ltd. v. Forth Blending Co.™ and Coca Cola Co. v. A. G. Barr & 
Co. Ltd. ** where it was not alleged that there was anything func- 
tional for the use of the product in the distinctive shape of the 
bottles. The shape of the bottles only served to identify the 
plaintiffs’ products. The Haig case would have raised the same 
point as Edge v. Niccolls if it had been argued, for Instance, that 
the shape of the bottles made it easier to pour the whisky. The 
judgments in Edge v. Niccolls, however, do not consistently main- 
tain this distinction between the goods and their packaging. Thus 
Lord Gorrell said that The real question is ... whether the 
defendants’ goods so resemble the plaintiffs’ as to be calculated 
to deceive the persons who buy.’’®* Lord Robson said, ‘‘ The 
defendants evidently attached importance not only to the stick as 
a device for utility, but also to the design of the article as a whole, 
including the shape of the stick, and they copied it almost exactly. 
This was going too far.” 21 
The Court of Appeal, especially Farwell L.J., took a different 
view of the relationship between “‘ get-up ” and the goods: 
«.. That word Jt.c., ** get-up ’’ |] implies some extraneous 
to the article, ve the arti — handle $ part of a ` 


17 [1911] 1 Oh. 6. 18 (1958) 70 B.P.O. 259. 
10 [1981] RP. O. 867. + [1911] A.O. at p. TOI. 
21 Ibid. p. 700. Italics supplied in these quotations. 
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basket, not the get-up of a basket. It is unnecessary to ascer- 
tain whether any fantastic shape of handle, serving a useful 
purpose could be part of the get-up of a basket: the handle in 
this case has nothing fantastic or distinctive about it,” ™ 


Although no reference was made in the House of Lords to a case 
decided only two years earlier in the Court of Appeal,® obiter dicta 
by Fletcher Moulton L.J. in that case, to the effect that nothing 
that had value m the use of the article could be regarded as part of 
the ** get-up ” of the article, no longer seems to represent the law. 

Now, although Edge v. Niccolls may, however tenuously, purport 
to maintain the distinction between the goods and the wrappings, 

ing and containers of the goods, thus avoiding the equation 
of the “‘ get-up’’ of the goods with the general appearances and 
design of the goods themselves, it would appear that on the facts of 
the case this distinction is untenable. For the rationale for denying 
protection to the seller or distributor of an unpatented article from 
a competitor who puts out an identical product, even where that 
article has acquired a secondary meaning, is that it is against public 
policy to give to the first-comer in a field of business a monopoly in 
that article as a whole or in features that are related to the use of 
that article. Once a plaintiff claims protection in passing-off for 
something which falls withm the ambit of patent and registered 
design legislation but for which he has failed to obtain the statutory 
protection, an element not normally present in passing-off cases 
must be taken into consideration. 

The question is, therefore, whether the existence of secondary 

ing is sufficient justification for subverting the policy contained 
in the legislation. Common law and equity have determined that 
the dangers of monopoly are outweighed by those of deception of the 
public when the competitor has put out a product which has wrap- 
pings confusingly similar to those used by the plaintiff for his 
product. This rule cannot simply be applied to the different situation 
when the allegation is that the product itself has been reproduced; 
the question is whether it should be ewtended, and this can only be 
answered by evaluating the competing elements of public policy. 
Generally, the packaging will have no functional value in relation to 
the use of the goods, although it may well be useful in the marketing 
of the goods; but in Edge v. Niccolls it was conceded by the House 
of Lords that the ** get-up ” of the goods did indeed have functional 
value, and yet the defendants were enjoined from using a confusingly 


23 [1911] Ch. at p. 14. 
aa J. B. Wilkams Oo. v. H. Bronnley (1900) 96 R.P.O. 768. In the Haig case 
Lord Hill-Watson disapproved these dicta in Williams, preferring the state 
o at p. 572 
an article may form a rari of 
the ‘ get-up. This statement does nob appear in the current edifion of 
Kerly where the dicta of Fletcher Moulton L.J. are preferred in a footnote 
— TTT. Bee also Terropin Lid. v. Ariston Buildings Lid. [1964] B. B. R. 
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similar form of “‘ get-up.” Thus, if a plaintiff is able to restrain 
a competitor from putting out a product which has a confusingly 
similar ‘‘ get-up ” to that of the plaintiff's product, and this ‘* get- 
up ” has acquired a secondary meaning even though it has functional 
value in the use of the product, it would seem that relief should also 
be given when the features of which the plaintiff complains form part 
of the product itself. For the public policy in encouraging the free 
commercial availability of products that are not protected by 
statutory patent, and in denying protection to the origina] manu- 
facturer against the competitor who imitates functional features of 
his products, must apply whether the features are said to be a part 
of the “‘ get-up ” or of the product. Therefore, it would be logically 
inconsistent to give protection to a functional feature of the 
“ set-up ’? but not to a functional feature of the product itself. 
Thus the logical implication of Edge v. Niccolls is that the general 
principles of passing-off apply even to cases of product simulation.™ 

Thus Edge v. Niccolls appears to have answered the question 
posed earlier; the public’s interest in the prevention of a monopoly 
in a product by the plaintiff is outweighed by the public’s interest 
in the prevention of its own deception and “‘ unfair competition.” 
Arguably, therefore, the decision could open the way for a manu- 
facturer, after establishing a secondary meaning for his goods, to 
secure a very favourable commercial position for himself. For the 
tort of passing-off does not require the two limitations of usefulness 
and novelty required by the patent legislation in return for the 
monopoly given by Parliament. Furthermore, the legislation limits 
the duration of time during which the monopoly is enjoyed and at 
the expiration of the patent, the patentee cannot allege that during 
the patent a secondary meaning became attached to the name of the 
product,™ nor, a fortiori, to the article itself. 

Cases prior and subsequent to Edge v. Niccolls indicate that the 
courts have not favoured this extension of passing-off, although in 
Jones v. Hallworth** an injunction was granted to restrain the 


24 It might be thas the Cocoa Cola case ents difficulties for the critical 
of Edge v. Ntocolls here ad Hor although e bottle is both 
j BG Ge ee gee gasp 
the defendants would have been restrained from putting out a beverages of 
the same colour in a bottle of the same shape as t used * — 
But this case is distinguishable from the fact altuation in 
plaintiffs’ bottle was not of e basio ind the defendants. would — 
incurred no exire cost in making s bottle a different shape, whereas in Bdge 
the pleintiffs hed the simplest design for ther bags and 
sha gga clea pce el a eee ee een put to extra 
— ean Sg eir produci. Secondly, a botile not have 
functional tie aol es cullen: alibough it males EEA 
easier, and the fact that the plaintiffs’ product came in æ bottle was not s 
farter mod vatiiig the purchase: 4 be the plaintiffs’ product—if because 
all ruch beverages were sold in bottlee—except in so far as the di ve 
shape serves to identify the product as the plaintiffs’. 
25 Linoleum Manufacturing Co. v. Nairn (1878) 7 Oh.D. 884. 
236 (1807) 14 R.P.O. 225. 
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defendants from manufacturing and supplying cut-pile dusters or 
polishing cloths which were likely to be confused with the plaintiffs’. 
Amongst the features which, to Kekewich J., seemed likely to cause 
confusion were the material used, the sizes and the colour of the cloth 
and the printing on it. In effect, he prevented the defendants from 
putting out a product which, as a whole, was similar to an 
unpatented product of the plaintiff, thus equating “‘ get-up ” with 
the appearance of the product itself. 

The same plaintiffs were unsuccessful both at first instance 7" and 
in the Court of Appeal ** where they sought a similar injunction to 
prevent a company from supplying polishing cloths for cleaning 
lenses, although the cloths used by the defendants were of the same 
material, colour and size as the plaintiffs’, The case could have 
been decided simply on the ground that the opticians to whom these 
cloths were supplied were not likely to mistake the defendants’ 
product for the plaintiffs’, but even assuming that a purchaser might 
think that the defendants’ cloth came from the same source as the 
plaintiffs’, Swinfen Eady J. concluded: 

II were to hold that the defendants had exceeded the limits 
of what they are entitled to do, the effect would be really to 
confer a monopoly on the plaintiffs in all fawn-coloured vel- 
veteen for the purpose of lens-polishers, because in substance 
what the defendants have done is that they have used 
buff-coloured velveteen for lens cleaners and that is very similar, 
in appearance, at all events, to the material of which the 
plaintiffs’ lens polishers are made,” 3 


The judgments in this case undermine the authority of Jones v. 
Hallworth by recognising that whilst the deception or the likelihood 
of deception of intending purchasers is always a necessary condition 
to a successful action for passing-off, it will not always be sufficient. 

In another case *° decided in the same year as Jones v. Hallworth 
Kekewich J. not only held that the defendants had infringed the 
plaintiffs’ common law trade mark in the name “ Oval Blue,” but 
he also would have restrained the defendants from making blue in 
the same shape as the plaintiffs’ if the plaintiffs had previously 
taken steps to prevent other competitors, who had made blue in the 
same shape, from doing so.** One of the obscuring features in this 
and many other passing-off cases, is the significance attached by the 
courts to the state of mind of the defendant. Although it is well 


at Jones V. Anglo-Amerioan Optical Oo. (1912) 29 R.P.O. 1. 
a8 Ibid. HTI 
— — 
© Riploy Y: Teia tier 14 RP. O. 591. 
v. Hodgson 19 BP.O. 518 provides som for the view 
thas a defendant may be restrained from putting — ae 
ae eee eae identifies the uct to the 
2 
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established that the plaintiff may succeed without providing an 
intention by the defendant that his goods should be mistaken for 
those of the plaintiff," the courts use the fraudulent intent of the 
defendant as evidence tending to prove that a secondary meaning 
did attach to imitated features of the plaintiff’s goods. Moreover, 
where the defendant intended to deceive purchasers the courts are 
more ready to conclude that he was succeasful in his objective. But 
also from reading the judgments it is probable that a finding of fraud 
has a further and more pervasive, though less well defined effect, on 
the decisions, although no court has yet expressly stated that it is a 
function of the tort of passing-off to enforce the prevailing 
commercial ethical standards. 

In the more recent cases the courts have not displayed a con- 
sistent attitude to the problem of the application of the principles of 
passing-off to the simulation by the defendant of the plaintiff’s 
product which has been exclusively associated with a single source 
of origin. In Hawkins and Tipson Ltd. v. Fludes Carpets Lid.** the 
plaintiffs were manufacturers of sisal matting on which they had used 
striking designs; the defendants made matting of an inferior material 
but had used the same design as the plamtiffs. In an action for 
passing-off an injunction was refused on the ground that the designs 
used by the plaintiffs had not become exclusively associated with 
them. Danckwerts J. however, went on to say: 

“It is not a question of get-up: it is a question of the appear- 
ance of the actual article that is sold. It seems to me that the 
rules which apply are not quite the same in a case of this kind 
as they are where some artificial covering to distinguish an 
article as being that of the manufacturers or sellers has been 
used, as opposed to where it is simply a question of the shape 
and appearance of the actual article which has been sold.” * 


His Lordship, unfortunately, did not give any guidance as to what 
rules did apply when it was “a question of the appearance of the 
actual article that has been sold.” Nor did he explain exactly why 
he thought that Eliott v. Hodgson was “a very unusual case and 
one which would have to be regarded with a certain amount of care 
in applying it to other cases.” * In Universal Agencies Ltd. v. Paul 
Swolf** Danckwerts J. refused an interlocutory injunction to the 
plaintiffs who alleged that the defendants had distributed a cork- 
screw confusingly similar in design to their own product which had 
acquired a secondary meaning. The decision was based on the 


32 The Cellular ing Co. V. Macton and M [1800] A.O. 826; — 
v. A. W. Gamage Lid. (1915) 84 L.J.Oh. 449; per v. Trist [ee 8 
B.B. 518. There are, however, dicta, ¢.g., in Draper, that substantial damages 
will be awarded o on proof of fraud. See on this and other points, 
Morison, 2 Sydney L.R. 50. 

B.P.O. 8. 


$3 [1957] 
4 fbid. at p. 11. 
35 Ibid. 
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plaintiffs’ failure to prove likelihood of confusion but Danckwerts J. 
again considered that the plaintiffs were, anyway, not entitled to 
claim a monopoly in the shape of their corkscrew. His Lordship also 
said that the particular shape of the product was of no functional 
value although it had probably contributed to its commercial success. 
The significance of this latter statement will be considered later. It 
is not difficult to appreciate why Danckwerts J. felt uneasy about 
applying the general principles of passing-off to the more obvious 
attempts to evade the limitations laid down by the design and 
patent legislation, but it is submitted that Jones v. Hallworth, Klliott 
v. Hodgson and the implications of Edge v. Niccols must be handled 
more boldly. Problems that raise such complex and conflicting 
issues of policy cannot be dealt with merely by oblique references to 
the relevant authorities. 

In British-American Glass Ltd. v. Winston Products? 
Pennycuick J. declined to grant an interlocutory injunction to res- 
train the defendants from passing-off their products as those of the 
plaintiffs on the ground that the plaintiffs had failed to discharge 
their onus of proving that secondary meaning attached to their 
trinkets which were made in the shape of a dog. Although 
Pennycuick J. stated that the defendants had not imitated the 
“ get-up” of the plaintiffs’ articles, but the article itself—thus 
avoiding the equation of the “‘ get-up ” with the general appearance 
of the actual goods sold—-he did not suggest that they provided any 
reason for denying the pldintiffs’ motion if they satisfied the require- 
ments of the tort in other respects. But the judgment does contain 
a sentence which may prove to be significant, for his Lordship gave 
as the reason for holding that the plaintiffs’ product had not acquired 
secondary meaning that, “ a member of the public buying an orna- 
mental trinket of this nature is concerned only with what it looks 
like and is unlikely to care where it is made.” This may be 
interpreted in two ways. First, Pennycuick J. may simply have 
been using the fact that these dogs were all identical and cheap as 
evidence of the fact that the plaintiffs had failed to prove that a 
secondary meaning attached to their goods. Secondly, he may have 
meant that in this type of case the plaintiff must prove not only that 
the purchaser associated the product with a single source but also 
that this was a motivating factor in the decision to buy. The latter 
interpretation of Pennycuick J.’s words, echoes those of Learned 
Hand J. in Crescent Tool Co. v. Kilborn and Bishop,” where he said, 
« . . . it is an absolute condition of any relief whatever that plaintiff 
in such cases show that the appearance of his wares has in fact come 


37 [1962] R.P.O. 280. If the case had been decided the other way it is difficult 
seo how the defendants could have their from the 
intiffs’ withont abandonmg the design — for neither sold 
ir produck in any wrapping nor were their names used in the di : 

a8 Ibid. at p. 288. 

30 247 F. 200. 
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to mean that some particular person makes them, and that the 
public cares who does make them and not merely for their appear- 
ance and structure.’?*° The introduction of this requirement of 
source motivation as well as source association into the law would, 
of course, increase the burden of proof on the plaintiff and make 
the acquisition of monopoly in unpatented articles more difficult, 
although it would also make the prediction of the court’s decision 
even more difficult. 

The most recent decision‘? in which this problem was raised 
turned on a finding of fact that there was no likelihood of confusion 
between the parties’ goods because the sources of origin of the goods 
were clearly displayed on their labels. The plaintiff had sought an 
interlocutory injunction to prevent the defendants from putting out 
greeting cards bearing a striking resemblance to those designed by 
an artist who worked under contract exclusively for the plaintiffs. 
Buckley J. went on to say: 


“ I feel that there is force in the submission ... that to con- 
stitute passing-off at all the feature which i Bs — upon as being 
that which persuades somebody to buy under the 
belief that they are rah er of the anit al ough, they are, 
m fact, the goods of defendant, must be of a sufficiently 
defined character, and merely to assert that goods .. . are 


-off by one party as being the goods of the other party 
use of a similarity of artistic style, or even a similarity of 


content and design, which does not or may not amount to a 
breach of copyright would be too indefinite a feature to rely 


upon as the basis of granting relief in respect of passing-off.’’ “ 


Although this passage speaks in terms of “‘ indefiniteness ’’ rather 
than attempting to distinguish between features of the goods and the 
“* set-up ’? or between functional and non-functional features of the 
goods, it does illustrate the doubts that have been expressed by 
the courts in determining whether the general principles of passing- 
off should be extended to cover cases of product simulation. 

By way of contrast, Cross J. in New Way Packaged Products Ltd. 
v. Lucking Ltd.“ granted an interlocutory injunction restraining 
the defendants from the use of packaging similar to that used by the 
plaintiffs after the plaintiffs had given evidence that their packaging 
was original and distinctive. Cross J. did not appear to require 
that the plaintiffs should prove an exclusive association of the 
packaging of the goods. This case has little bearing on the immediate 
problem under discussion since the question of whether the packag- 
ing had any functional value in the use of the goods was not raised; 
but it may be that just as dicta in Hawkins and Tipson Ltd., 
Universal Agencies Ltd., British-American Glass Lid., and Fraser 


ied. 
41 Gordon Fraser Gallories Lid. v. Tatt [1066] R.P. O. 508. 
43 [1960] B.P.O. 147. 
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Galleries Lid. indicate that the courts may not grant relief when 
the plaintiff’s grievance is that features of the goods have been 
copied merely on the proof that they have acquired an exclusive 
association with the plaintiff,“ so may the courts be less stringent 
in requiring proof of secondary meaning when the defendant has 
copied the packaging which has no functional value to the use of 
the plaintif’s product. The brevity of the Judgment in New Way 
Packaged Products Ltd. must make this latter proposition very 
tentative and it is submitted that it would constitute a development 
both undesirable and unsupported by precedent. 

It may be instructive to draw on the experience that the courts 
in the United States have had in dealing with the application of the 
principles of passing-off to the simulation of a product or features of 
the product. Two recent decisions in the United States Supreme 
Court ** have rendered much of the learning in the older cases otiose, 
but it is still instructive for the English lawyer to examine the 
doctrines that had been evolved by the courts in an attempt to 
strike a balance between, on the one hand, the promotion of inven- 
tiveness and the protection of the public from deception, and, on the 
other, free competition. Two of the most important tools used by 
the courts to effect this purpose were the distinction between func- 
tional and non-functional features of the goods and the requirement 
in this type of passing-off of source motivation as well as source 
association, Difficulties arise when the plaintiff claims that the 
feature that appears on the defendant’s product is used by the 
purchaser to identify the plaintiff’s product, but the defendant 
argues that the feature also has a functional value in the use of the 
product. Once outside the realm of verbal (and perhaps pictorial) 
symbols, the courts are faced with the difficult task of defining the 
limits of the concept of functionality. The reason for drawing this 
distinction is to avoid establishing, outside the limits of the patent 
and registered designs legislation, a monopoly in a product for which 
there is a public demand or in a feature of that product which serves 
both to identify that product and contributes to the demand for it. 
When the disputed feature of the goods facilitates the use of the 
article contemplated by the plaintiff, it is easy to describe it as 
functional. This was made clear, for example, in Marvel Co. v. 
Pearl,** where Townsend J. said that, ‘‘ in the absence of protection 


44 In & very abort Judgimani in Blundell v. Sidney Margolis Lid. (1951) 
R.P.O. T1, Harman J refused the plaintiffs an inter injunction to 
prevent the defendants from pasming-off their ‘* bubble- " as that of the 
plaintiffs’ by making 1 in the shape of false testh. case was decided 


on the ground that the plaintiffs failed to show thet this shape had 
became exclusively associated with them; Harman J. Se ere whether 
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by patent no person can monopolise elements of mechanical con- 
struction which are essential to the practical operation of a 
manufacture, or which primarily serve to promote its efficiency for 
the purpose to which it is devoted.’’*’ But as Learned Hand J. 
observed in Champion Spark Plug Co. v. A. R. Mosier and Co., 
“TIt is only when the mechanical operativeness of the thing is 
materially all that determines the buyer’s choice that such a 
criterion is safe.” “* The implications of these dicta make possible an 
extremely flexible concept of functionality which can cover not only 
articles which are bought primarily for their aesthetic qualities, but 
also where such qualities materially influence the decision of the 
purchaser.*° 

The reasoning of the Supreme Court in the Sears, Roebuck and 
Compco cases was that since the United States Constitution had 
empowered the Congress to pass patent and copyright legislation *! 
and the Congress had exercised that power, then any state law— 
even if evolved from a power given to the states—which was incom- 
patible with the policy of the federal statute was invalid." In both 
cases certiorari was granted and the court stated that despite the 
defendant’s knowledge of the likelihood of confusion, the existence 
of secondary meaning, the absence of functionality and the possibility 
of consumer confusion, the defendants could not be restrained from 
copying an article which was not protected either by copyright or 
patent. The court did say, however, that states could require that 
the defendants should take other measures to prevent confusion, 
e.g., by the use of distinctive labels and packaging. 

One of the problems involved in the extension of the tort of 
passing-off to cases of product simulation is in determining the scope 
of the injunction to be granted. Normally, the defendant will not be 
enjoined absolutely from using the disputed feature, but 
conditionally, upon his distinguishing his goods in other ways. In 
many cases the result is, in effect, that the defendant is enjoined 
absolutely from using the disputed features, but in other cases the 
steps held by the courts to be sufficient to distinguish the products 
often undermine the original decision to impose liability. For the 
courts often attach much less importance to the disputed features 
as means of identification at this stage of the proceedings than they 


47 Ibid. at p. 161. 

48 938 F. 1132. 

49 Ibid. at p. 116. 

se Thus, for example, in J. O. Penney Co. v. Les Mercantile Co., 190 F. 2d. O40 
at p. 954 Johnson J. defined functionality as any element in the goods which, 
‘materially contributed to their commercial sucsess.’’ 
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did in the reasoning of the judgment that originally led to the grant- 
ing of the injunction. Thus in Edge v. Niccolls, the House of Lords 
held that because the purchasers of penny bags of laundry blue were 
likely to be ‘‘ washerwomen, cottagers, and other persons in humble 
station of life,” "° the defendants had not sufficiently distinguished 
their goods by placing their name in large letters on the bags. The 
House reasoned that since the plaintiffs had not put their name on 
their product, purchasers might suppose that this was the name of 
manufacturers of the original ‘‘ blue with the stick in it.’ It is 
arguably unfair to force the newcomer in the market to distingui 
his goods by making more fundamental changes to his merchandise 
than he would have had to if the plaintiff had identified himself on 
his product. Their Lordships suggested that the defendants could 
avoid confusion by using a stick of a different colour, shape or 
material, but whether this would provide sufficient distinction for the 
particular class of purchasers contemplated in the judgment is surely 
open to doubt. Presumably, the plaintiffs, after failing in the Court 
of Appeal, lost their nerve and abandoned their claim for protection 
from the use by the defendants of any stick in their laundry blue, 
although it was surely precisely this by which their product was 
identified. Thus if the general principles of passing-off are applied 
to the simulation of features of the product itself the courta must 
surely often find themselves in the dilemma of either forbidding the 
reproduction of the features altogether or of allowing them, provided 
that the goods are distinguished in other ways (¢.g., by packaging 
or display) although the reason why the injunction had been granted 
was because the disputed features were the principal means by which 
the plaintiff’s goods were identified. 

The English cases that have been considered tend to formulate 
the critical distinction as being that between the goods and their 
“ get-up.’’ But the reason for distinguishing between the goods and 
the +‘ get-up ” is the same as that for distinguishing between the 
functional and non-functional features of the goods. Both are 
attempts to prevent the withdrawal from the public domain of a 
feature of a product which itself motivates the purchaser to buy and 
does not depend for its commercial value solely on the fact that it 
identifies the product. Edge v. Niccolls is an unsatisfactory decision 
because by enjoining the defendant from reproducing a feature 
having value for the use of the plaintiff’s goods, it obscures the 
rationale of the distinction between the goods and their “ get-up.”’ 

This review of the authorities has shown that in the more recent 
English cases the judges have been reluctant to extend the tort 
of passing-off where the features for which the plaintiff has sought 
protection have not only served to identify his product but also have 
an independent value in furthering the commercial success of his 
product. But it is impossible to construct from the authorities any 


63 [1911] A.C. at p. 704. 
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coherent principle. It is submitted that the tort should be confined 
to features which only serve to identify and that the existence of 
secondary meaning does not justify the courts in extending the pro- 
tection given by Parliament. If a businessman is concerned that his 
product should be distinguishable from his competitors’, the most 
effective way of accomplishing this is by the production of a cheaper 
or superior article. In an age of mass-production, the decline of 
substantive distinctions between products and the development 
of advertising techniques which do not primarily emphasise the 
intrinsic merits of products, the fundamental assumptions of 
passing-off may need re-examination. 
J. M. Evans.* 


* BA., B.O.L., Lecturer in Lew, London School of Heonomios. 


THE VALIDATION OF VOID MARRIAGES 


A Lawyer instinctively repels the idea of validation of a void 
marriage and his first reaction would probably be to echo the 
American view that “ratification of nothing is unthinkable and 
impossible.’?} In the words of Lord O’Brien C.J.”: ‘* As was asked 
with much emphasis by counsel during the argument, how could 
the marriage be validated if it was altogether void? Such a pro- 
position, it was contended, finds no support from ‘reason ’.” To 
this contention Lord O’Brien replied °: ‘‘ I am afraid that there are 
many things lying at the root, at the foundation, of the Christian 
religion, mysteries: of faith, for an elucidation of which we should 
appeal to ‘reason’ in vain. The incredulity of scepticism is caused 
by making ‘ reason °’ the sole and exclusive touchstone of faith.” 
In truth, our law of marriage is, subject to statutory modifica- 
tions and additions, the canon law of the Church of England as 
administered by the Ecclesiastical Courts * prior to the Matrimonial 
Causes Act 1857, and marriage, which was a sacrament until the 
Reformation,‘ finds its roots reaching deep into the mysteries of 
the Christian faith. One such mystery was the doctrine of the 
ratification of a void marriage. It was a doctrine of the canon law * 
of the Roman Catholic Church, which was adopted by English 
ecclesiastical law, that a marriage void on the ground that there 
was no consent at the time of its celebration could be ratified by a 
consent voluntarily given subsequently, whereupon the void 
marriage became valid. The absence of consent could result either 
from a party’s inability to consent because of his unsoundneas of 
mind or from being temporarily deprived of his freedom of choice 
by fear, duress or other circumstances, such as a mistake as to the 
identity of the other spouse or as to the nature of the ceremony. In 
the former case the void marriage could be ratifled during a lucid 
interval or when sanity returned * and, in the latter case, when the 


1 Wiley v. W (1919) 128 N.E. 252, 285. 

2 Ussher v. Us ] 2 LR. 455, 480. 

8 R. v. Milis (1844) 10 Ol. & Fin. 584, 614, 657, AE 

4 Marriage ceased to be a sacrament b Article 25 of the Thirty-nine Articles; 
PON A Mildmay ae 

5 Decretals of Pope Gregory 1987, Bk. IV, tit. 7, ch. 2. 
pe ee eee Gs cree ee oe a 
of marriages void for lack of consent and of certain other void marriages: 
Eg Are a eg aes Ganon Law by Bouscaren and 
Blis (1 Sac dapat 

¢ Mrs. Ash's Case (1709) Bresman 0.0, 259. ee A 


seot it may be peered epee aesr ere efore the age of 
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duress or other circumstance precluding free consent was removed. 
Thus, Ayliffe writing in 1726 states the law to be as follows’: 


‘Matrimony contracted through any menace or impression of 
fear is null and void ipso jure, so that it is not necessary to 
rescind the same by an action, in the Civil and Canon Law called 
Quod metus causa, because all marriages ought to be free... . 
But though matrimony contracted through such a fear as may 
happen to a man of courage, constancy and resolution be null 
and void ipso jure; yet this fear may be purged and done away 
by a spontaneous cohabitation for so long a time as that the 
cause of such fear may be presumed to cease and be destroyed 
thereby and a spontaneous consent added in its room.” 


Swinburne,’ writing forty years earlier, said with reference to the 
marriage of children: 
‘¢ Albeit either of the parties, during their minority were con- 
strained fear to marry (by reason whereof the same was 
utterly void), yet by ; cohabitation after years of consent, this 
fear is purged and the marriage confirmed.”’ 
Poynter” in 1824, Roger *™° in 1840 and Shelford ** in 1841 all 
express the rule of law to be as stated by Ayliffe, so that on the eve 
of the passing of the Matrimonial Causes Act 1857, which introduced 
divorce and transferred the jurisdiction of the ecclesiastical courts 
in matrimonial matters to the newly created ‘‘ Court for Divorce 
and Matrimonial Causes,” there was a consensus of legal opinion 
as to the law of ratification of a marriage void for absence of consent. 
By section 22 of the 1857 Act the new civil Divorce Court had in 
suits other than divorce to “‘ proceed and act and give relief on 
principles and rules which in the opinion of the said court shall be as 
nearly as may be conformable to the principles and rules on which the 
ecclesiastical courts have heretofore acted and given relief.” Section 
22 was repealed by the Supreme Court of Judicature (Consolidation) 
Act 1925, and sections 21 and 82 of this Act took the place of the 
repealed section 22, the effect of both section 22 of the 1857 Act ™ 


7T Parergon Juris Canonioi, 1726, p. 861. $ Treatse of Eepousals (1688), p. 38. 

® Doctrine and Practice of the Hoolesiastioal Court (1824), p. 188. 

10 Hoclestastical Law (1840), p. 584. 

11 Law of Marriage and Divores (1841), p. 214. 

13 Templeton V. Tyres (1872) 2 P. k D. 420 at p. 423 ("This Court has no 
power except such as was given it by the Matnmonial Oauses Act 1857, and 
the — iven was that exercised in similar cases in the Ecclesiastical 

rows V. Ross (1888) 14 P.D. 15, 16, 17 (" By s. 22 of the 
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and of the sections of the 1925 Act |} being to perpetuate the law of 
nullity of marriage as it stood before the 1857 Act, subject of course 
to subsequent statutory modifications and judicial development. 
Thus, the law of ratification of a void marriage, a part of the law of 
marriage and nullity of marriage, passed into the law administered 
by the new Divorce Court, as was indeed acknowledged in Valier v. 
Valier, where the petitioner thought the marriage to be a betrothal 
ceremony; Lord Merrivale P. found the marriage to be void on the 
ground that there was no consent because the petitioner was 
mistaken as to the nature of the ceremony, and he added *: 
“I must consider whether there has been anything in the 
petitioner’s subsequent conduct which amounted to a ratifica- 
tion. The case would be a very different case if, after the 
petitioner realised that a marriage ceremony had been per- 
formed, the parties had proceeded to take each other as man 
and wife... there has been no such understanding or consent 
by the petitioner to t the responsibilities of the 
respondent's husband as w woul make the ceremony binding on 
him. 

So much, then, for validation of a void marriage by subsequent 
ratification. But there is another form of validation of a void 
marriage which a lawyer, accustomed to thinking along the lines of 
legal principles, will find more palatable—validation by legislation. 
There are numerous Acts of Parliament 1° passed in order to make 
valid marriages celebrated in good faith but which turned out to be 
Invalid as a result of some defect in formalities; some of the Acts 
dealt with marriages celebrated in England or Ireland and others 
with marriages in the colonies and abroad. Perhaps the most curious 


but instead of bei ee ee ee hi in the prn- 
ciples adopted in the Hoclesiastical Courts. . not it wes in 
the er of the Court to alter the law; oo siesta atte Gade 

at by the legislature which has established the law ’’). 
13 Bastor v. Baster [1948] A.C. 274, 285 (“The same jurisdiction [f.¢., the 
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the Court of Appeal respectively virtue of the ions of s. 88 of 
the Supreme Court of Judicature (Consolidation) 1925 °); Matalon v. 


Matalon [1952] P. 288, 287 O.A. (" That [f.6., the jurisdiction under s. 82 
of the 1025 Act], it is conceded, throws the the court back to the practice and 
furisdiotion of the Hoslesiaetioal Courts "). 

14 188 L.T. 880. There does not appear to be any other lish case 
on Tatifloation of es void for want of consent. When Phillmmore J. 
in Hayward v. Hayw Sd oe ee ee 
that it would be contrary to all principle if a ceremony, which is by definition 
null and void, could be converted into something valid and binding and 
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15 Tbid. at p. 898. 

18 Bes the examples Rayden on Divoroe, 10th ed., p. 180; in Starkowski 
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Act’ was the Irish Marriage Act 1785," which provided that a 
marriage of any person under twenty-one without the written 
consent of the father or guardian (or, if none, of the Lord 
Chancellor or the Lord Keeper of the Great Seal) was “‘ null and 
void ” unless the father or guardian brought a suit for nullity within 
one year of marriage, but, failing such action on his part, the 
marriage at the end of the year became “ good and valid.” This 
Act was aimed exclusively at the rich whose infant children were 
presumably prone to enter into unwelcome marriages, for the Act 
only applied in the case of infants who had real estate of the value 
of £100 per annum or personal estate of the value of £500 or who had 
a parent with real estate of the value of £100 per annum or personal 
estate of the value of £2,000; moreover, the penalties were made to 
fit the crime and any person of full age marrying an infant fallmg 
within the provisions of the Act, was to be imprisoned for one year 
and was to forfeit £500 if his estate was worth £10,000 or more and 
£200 if his estate was worth less than that sum, half the amount 
forfeited being payable to the common informer successfully ‘* suing 
for the same.” 

The formalities of marriage being governed by the lew loci 
contractus, it was held in Starkowski v. Att.-Gen."* that English law 
recognises as valid an enactment by a foreign state’s legislature 
validating a marriage taking place on the territory of that foreign 
state and which was invalid for want of formalities; thus, where a 
marriage in Austria was void for lack of formalities and a later 
Austrian law provided that the marriage, upon it being registered 
in the appropriate book at the register office, would be validated 
ab initio, the marriage was held to be valid once it had been 

, irrespective of domicile or nationality of the spouses, and 
a subsequent marriage in England by one of them was void for 
bigamy. Conversely, where, in the case of a similar German law, the 
void marriage was never registered, the marriage remained void and 
the subsequent marriage by one of the spouses to a third person 
was, therefore, valid.” 

This, then, is the position: first, a marriage void for absence of 
consent, whether by reason of unsoundness of mind or by reason of 
extraneous circumstances, can be validated by the requisite consent 

ing at a date subsequent to the marriage itself; secondly, 
Parliament has from time to time validated marriages void for lack 
of formalities; thirdly, foreign marriages void for lack of formalities 
can be validated by subsequent legislation of the lew loci contractus. 
This gives rise to two interesting questions: what is the matrimonial 
status of the parties between the date of the void marriage and the 
date of foreign retrospective validation if, before validation of the 
parties’ marriage one of them marries a third person, and does this 


An Act of the Irish Par 
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second marriage, which is undoubtedly valid at the time of the 
celebration, become null and void upon the first marriage being 
validated? This is the very question expressly left open in Starkowski 
v. Att.-Gen.* where it was contended that English law should not 
recognise foreign legislation retrospectively validating a void 
marriage because (it was argued) if, before the marriage was vali- 
dated and while it was still void, a party to it married a third 
person, this second marriage, which was unquestionably valid at the 
time when it was contracted, would be made void by the subsequent 
validation of the first marriage. ‘The judges of all three courts 
pointed out that this was not the situation in the case before them, 
the first marriage having been validated before the second marriage 
had taken place, and they all ™ refused to commit themselves as to 
what would have been the status of the second marriage if it had 
taken place before the legislation validating the first marriage. 
Nevertheless, it may be permissible to try to gain a hint as to what 
the solution might be by examining the judgments. 

The first hint came from Barnard J. and the Court of Appeal. 
Barnard J., referring to a probate case** where there was foreign 
retrospective legislation and where it had been held that the relevant 
foreign law to be considered was that which was actually in force 
at the time of the deceased’s death and not that which was deemed 
to have been in force by virtue of subsequent retrospective 
legislation, said **: 

‘ The relevant time to consider the foreign law was at the time 
of death, but in the present case the relevant time is when the 
second ceremony of marriage took place. This case would have 
been a strong authority for the petitioner if the second cere- 


mony of marriage had preceded the registration of the first 
ceremony of marriage. ... I have come to the conclusion that 
I must ask myself one simple question: were both parties free 
to marry on February 11, 1950? ’? * 


The Court of Appeal appeared to be accepting this view * 
‘ As Barnard J. said . . . the relevant date here is when the 
second ceremony took place.” 

And likewise Lord Cohen **: 
** My Lords, the question for your decision was correctly and 
succinctly stated by Barnard J. as follows: Were both parties 


to the marriage celebrated in Croydon) free to marry on 
ebruary 11, 1950? ” * 
So far, so good., If, as would appent teen titers quotations, the 
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validity or invalidity of the second marriage is to be determmed by 
reference to the lem loci actually in force at the time of the second 
marriage, the second marriage would be bigamous and void if it took 
after the first marriage had been validated (as happened in 
Starkowski v. Att.-Gen.*"), but the second marriage would be valid 
if it took place before the first marriage had been validated, that is 
to say, at a time when the parties to the second marriage were both 
free to marry. Unfortunately, there are other dicta which suggest 
a different conclusion. Thus, Barnard J. himself, referring with 
approval to a Canadian case™ which acted on retrospective 
legislation, said: 
“I gather that the Chief Justice is saying that at whatever 
time you have to consider the validity of a ceremony of marriage 
that is the time to ascertain the lew loci celebrationis.’ 


And Lord Reid said **: 

‘In my opinion the balance of justice and convenience is clearly 
in favour of recognising the validity of such retrospective legis- 
lation (subject, it may be, to some exceptions) and the 
objections to doing so are not substantial and are not founded 
on any compelling principle. Once it is settled that the formal 
validity of a is to be determined by reference to the 
law of the place of celebration, there is no compelling reason why 
the reference should not be to that law as it is when the 
question arises for decision.” 


Now, at the time of the second ceremony of marriage and at the 
time when the question of the formal validity of the first marriage 
arises for decision, the lew loci celebrationis may not be the same. It 
was the same in Starkowski v. Att.-Gen. because there the second 
marriage and the occasion when the formal validity of the first 
marriage arose for decision were both subsequent to the legislation 
which retrospectively validated the first marriage. But if the 
second marriage comes first and the legislation retrospectively vali- 
dating the first marriage comes later, and later still the question of 
the validity of the first marriage arises for decision, then the lew loct 
at the time of the second marriage and at the time when the question 
arises for decision will be quite different: if the time of the second 
marriage is the relevant time for ascertaining the lew loci, then the 
second marriage will be valid, for at the time of its celebration, the 
first marriage is still void and has not been validated; if the relevant 
time is when the question subsequently arises for decision, by which 
tame retrospective legislation is in force and has validated the first 
marriage, then the second marriage will be invalid. Perhaps it is 
rash to conjecture and wiser to agree respectfully with the Court 
of Appeal *° that the question “ had better be left to be dealt with if 


: A * 
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STATUTES 


TRaDE Descriptions Act 1968 


Tars Act repeals and consolidates the Merchandise Marks Acts 1887— 
1958 and at the same time makes many important changes in the 
law. Some of these are based on the recommendations of the Molony 
Committee,’ but in several important respects the Act goes beyond 
those recommendations. 

Section 1 restates the principal offences—those of, in the course 
of a trade or business,’ (a) applying a false trade description to goods 
and (b) supplying or offering * to supply goods to which a false trade 
description has been applied. The separate offence of forging a trade 
mark * is not re-enacted, but in most other respects the Act extends 
the scope of the criminal law as to trade descriptions and similar 
statements. The most important changes are as follows. 

(1) The definition of ‘‘ trade description ’? is very considerably 
extended. It occupies ten paragraphs in section 2 (1), the fifth 
of which reads: ‘‘ any physical characteristics not included in the 
preceding paragraphs.” This is followed by two subsections of 
explanation and two of qualification; and in case anything has been 
left out it is further provided ° that ‘* Anything. . . likely to be taken 
for an indication ”’ of any of the matters specifled in the principal 
definition which, ‘‘ as such an indication, would be false .. . shall be 
deemed to be a false trade description.” Statements which fall out- 
side these provisions may still be caught under later sections * or 
other Acts." But there is no liability under these provisions for 
statements which are clearly statements of opinion or trade puffs. 

(2) By section 4 (2) “ An oral statement may amount to the 
use of a trade description.” It remains to be seen whether the 
anticipated difficulties of enforcing this provision (which led ian 
Molony Committee to favour retention of the contrary rule)’ 
materialise. 

(8) The Act makes new provision for the application of the law 
as to false trade descriptions to statements in advertisements. By 
section 5, any person who publishes an advertisement containing a 
false trade description in relation to “‘ any class of goods ” may be 


1 In Pari V of its Final Report, OCmnd. 1781 (18 
2 Thus private sales are exempt. Editorial comment is also pgs St h P O) 
3 Defined, a a aoa trap, (cs add eo Gad having in 
session for su ly: a. 8. 
a Boe M Merchandise Act 1887, s. 1 (1). 


5 In s. 8 (8). 
€ s.g., ss. 11, 12 and 18. 
T e.g., those referred to in s. 2 (4) and (5) and the Weights and Measures Act 
1063. 
8 Omnd. 1781, paras. 658-660; of. H.L.Deb., Vol. 286, col. 644. 
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convicted of applying the trade description ‘‘to all goods of the 
class ’?; and any person who supplies or offers to supply goods of the 
class and publishes or displays the advertisement may be convicted 
of supplying, ete., goods to which a false trade description has been 
applied: the effect of this is that a shopkeeper is only liable under 
section 5 if he himself publishes or displays the advertisement. The 
section may impose liability on the advertiser, the advertising agent, 
the owner of the advertising medium and the retailer; but subse- 
quent sections °? provide ample defences for parties who are not to 
blame for the falsity of the statement. 

(4) The Act gives important new powers to the Board of Trade. 
Under section 7 the Board may make orders defining certain terms, 
so that such expressions as ‘‘ shrink-proof ” may be given a verifiable 
meaning. Section 8 gives the Board a very wide power to make 
“ marking orders ” requiring goods to be accompanied ‘* by any 
information (whether or not amounting to or including a trade 
description) or instruction relating to the goods.’ Under this section 
the Board could plug any loopholes which may appear in the defini- 
tion of ‘* trade description,” *° and could further extend the whole 
principle of the Act from prohibiting misdescription to compelling 
disclosure. By section 9 the Board may order information (but not 
instructions) to be given in advertisements. 

(5) Section 11 deals with the problem of bogus price reductions 
by making it an offence falsely to indicate that goods are offered at 
or below the price recommended by the manufacturer or producer, 
or at or below the price at which the person making the statement 
has himself offered the goods for a continuous period of 28 days in 
the last six months.‘ Of all the sections of the Act, this was the 
hardest to draft, because of the danger that its provisions might 
impede genuine price reductions. In the end Parliament decided to 
err on the side of caution, so that there are many loopholes in the 
section. For example a manufacturer can recommend an unrealisti 
cally high price so that all retailers will be able truthfully to claim 
that they are selling ‘ below list price.’ And there is nothing in the 
section to prevent a retailer from falsely claiming that his prices are 
lower than another’s—though such statements may lead to liability 
under other rules of law. 

(6) Section 14 makes it an offence knowingly or recklessly to 


® See particularly s. 25 and also s. 2. 

10 Or in s. E E S ee ee eee 
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make false statements as to the provision, in the course of a’ trade 
or business, of ‘‘ any services, accommodation or facilities,” and as 
to certain similar matters. This will apply, for example, to state- 
ments by repairers, hotel-keepers or travel agents. It seems even 
to cover statements in a carrier’s timetable, though if such state- 
ments are suitably qualified * they may not be false merely because 
the carrier fails to comply with them. The fact that section 14 can 
only be contravened knowingly or recklessly, while there is no 
similar requirement under section 1, will make it necessary to 
distinguish between supply of goods and provision of services, and 
this may not be easy where, for example, a meal has been served in 
a restaurant. For civil purposes this has been treated as a sale *; 
but of course it does not follow that it will be so treated for the 
purposes of this Act.” 

Neither section 11 nor section 14 penalises false statements as to 
the price of services, accommodation or facilities. 

(7) The Act imposes a duty on local weights and measures autho- 
rities to enforce its provisions.’* If it is alleged that an authority 
is failing to perform this duty, the Board of Trade may cause an 
inquiry to be held; and the Board is bound to publish the report 
of such inquiry “‘ together with such observations, if any, as they 
think fit to make thereon.” 1!" The Act does not say what happens 
next; but presumably enforcement of the duty may be sought at 
common law, e.g., by order of mandamus, There is nothing in the 
Act to take away powers of private prosecution. To enable weights 
and measures authorities to perform their duties they are given 
powers to make test purchases,’* to enter premises ** (they may do 
this not only on suspicion but also to make “‘ spot checks ’’ *°), and 
to seize or detain goods or documents °}; and it is an offence wilfully 
to obstruct an officer acting in pursuance of the Act.** These pro- 
visions are based on similar ones in other Acts™; but section 88 
contains an interesting new provision which makes the enforcing 
authority liable to pay compensation to a person whose goods are 
lawfully seized under the Act, unless he is convicted of an offence 
under the Act in relation to the goods.“ Curiously, the section does 
not give any rights to a person who suffers loss through the seizure 


' Bubject to alteration without notice.’’ 
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of his documents.* An officer who discloses certain information or 
trade secrets obtained in the exercise of his functions under the Act 
is guilty of an offence **; but the Act does not give a person who 
suffers loss by reason of such disclosure any right to compensation. 
And no remedy at all is provided for breach of the officer’s duty to 
leave unoccupied premises which he has entered as effectively 
secured against trespassers as he found them’?’; presumably the 
owner may sue for breach of statutory duty if loss results. 

(8) Under section 17 of the Merchandise Marks Act 1887 a seller 
of goods was deemed to warrant the accuracy of a trade description 
applied to the goods. A proposal to insert a similar provision into 
the present Act was rejected on grounds which are not entirely 
convincing *; but the Act does contain a “‘ saving for civil rights ”’ 
in section 85, which reads: “f A contract for the supply of any goods 
shall not be unenforceable by reason only of a contravention of this 
Act.” But for this provision a contract for the supply of goods 
might become jllegal on the ground that an offence under the Act 
had been committed in respect of it.** The section does not refer to 
contracts for the provision of services, etc., in respect of which an 
offence has been committed under section 14. The arguments for and 
against the view that such contracts are illegal cannot be elaborated 
here; but it is a pity that section 85 did not settle the question. Of 
course a person who is induced to contract for the supply of goods or 
services by a statement amounting to an offence under the Act may 
be entitled to the normal remedies for misrepresentation or breach of 
contract, but these may not be available—for example where the 
statement is as to the future and has no contractual effect; or where 
an offence is committed by failure to comply with a marking order 
under section 8 (such failure amounting for civil purposes to mere 
non-disclosure). Further, a civil remedy may be sought by a person 
who is not party to any such contract. One possibility is that a 
third party may suffer injury through using goods supplied in con- 
travention of the Act. At common law such a person appears to 
have no remedy for breach of statutory duty °°; but one recent Act 
expressly gives such a remedy” and it is a pity that our Act is 
silent on the question. Another possibilty is that a rival trader may 


25 Or through the breaking open of containers under s. 28 (1) (e). 
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suffer loss because the untrue statement draws customers away from 
him; and the circumstances may be such that no action lies for 
passing-off or injurious falsehood at common Jaw. In the past civil 
claims of this kind brought in respect of contraventions of the 
Merchandise Marks Acts have failed,*? but on grounds which are no 
longer wholly convincing in view of the terms and objects of the 
present Act.” ` 
(9) New provisions replace the defences of acting without intent 
to defraud or otherwise acting innocently,** and their attendant 
case-law. The principal defence, now provided by section 24 (1), 
is for the person charged to prove 
‘< (a) that the commission of the offence was due to a mistake or 
to reliance on information supplied to him or to the act or 
default of another person, an accident or some other cause 
beyond his control; and 
b) that he took all reasonable precautions and exercised all 
ue diligence to avoid the commission of an offence by himself 
or any person under his control.’’ 


‘‘ Mistake ’’ appears to cover not only the application of a trade 
description to the ‘f wrong ” goods, but also the intentional applica- 
tion of a false description mistakenly believed to be correct *; though 
it would probably not cover mistake of law. The concluding words 
of paragraph (b) suggest that the principle of vicarious liability 
will continue to apply,** except where an employee disobeys express 
orders but the employer has taken reasonable care to see that his 
orders were carried out.’ A further defence of excusable ignorance 


32 London Armoury Oo. Lid. v. Ever Read (G.B.) Ltd. [1941] 1 K.B. 749; 
ase or V. Costa Brava Wine Oo. ¥ 960) Ch. 262 (where the plaintiff 
ed in -off and a prosecution under the Merchandise Marks Act 
1887 failed : Times, N 25, 1958.) But the rival trader might get 
relief in a related action: of. Att.-Gen. v. Promisor Line [1989] 1 Ch. 808. 
33 Thus the decision on the present point in Bollinger's case was largely based 
on the fact that M iso Marks Act 1887, s. 10, provided that: ‘' This 
R thin Ae eomae ie bee thre but for 
of this Act, be brought agamst him ’’—but there is no corre- 
rovision in the 1968 . And the decision in the Hvor Read 
case wes based on the view thas Merchandise Marks Act 1926 was "intend 
it ee Ge oe a 
Sry partionlar acs: [1041] 1 at p. 752. In moving the second reading 
— preaent Act the Minirter of State (Mr. aoe Darling) said that its 
was > protect customers but that it had ‘‘ another purpose 
esa P ee Det 7 
. by our putting a to the unfair and sometimes fraudulent —— 
of their tore” HC Deb., Vol. 759, ool. 675; of. ibid. col 7 H.L. 
Deb., Vol. cols. 888, 405; H.L.Deb., Vol. 268, cols. 52, 101, 14. 
+ Merchandise Marks Act 1887, a 2 (1) and (2); Merchandise Marks Marks Act 1058, 
5. 
we Tf hin in right Kat v. — 84 might now be decided 


36 Bee Groy, oe ert Orim.L.R. 5; Mear v. 
— 954] —— A: ariel v. 5.W. Gas Board [1956] Orim.L.R. 


sr If this is right Slatoher v. George Mence Smith [1981] 2 KB, 681 would 
mow. pe cere posaed: 
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(not requiring affirmative proof of mistake) is provided for (in 
effect) retailers who are charged with supplying, etc., goods to which 
a false trade description has been applied **; and for owners of 
advertising media who are charged with an offence committed by 
the publication of an advertisement.” Where the defence of act or 
default of another is raised, notice to this effect must be given to 
the prosecution,*° so that they can take proceedings against that 
other person; but such proceedings cannot, as under other legis- 
lation,‘ be combined with the proceedings against the original 
defendant. Where the commission of an offence by one person is 
due to the ‘‘ act or default of another person ” the latter may be 
convicted ‘‘ whether or not proceedings are taken against the first- 
mentioned person,’’“* and presumably (if such proceedings are 
taken) whether or not the first-mentioned person is convicted.“ On 
the other hand the Act also contains * the common form clause that 
where an offence has been committed by a body corporate and ‘‘ is 
proved to have been committed with the consent and “* connivance 
or to be attributable to any neglect on the part of any director 
[etc.] ... he as well as the body corporate shall be guilty of that 
offence . . . and under this provision it seems that the director 
cannot be convicted if the body corporate is charged and acquitted. 
Thus the question whether the director can be convicted without the 
corporation seems to turn on the distinction between cases in which 
the commission of the offence is “‘ due to [his] default ”? and those 
in which it is ‘attributable to [his] neglect,” 

This is by no means the only group of provisions in relation to 
which the drafting of the Act gives rise to difficulties of interpretation, 
or to distinctions which do not seem easy to justify. Other examples 
are to be found in the three separate provisions concerning false 
claims that goods or services have been approved by or supplied to 
certain persons **; and in the two apparently overlapping definitions 
of offer which have to be applied for the purpose of section 11.*' 
The Molony Committee thought that this branch of the law “ affec- 
ting transactions of everyday occurrence... should be contained in 
a single enactment and stated in language as plain and simple as 
modern draftsmanship can provide.” ** We now at least have a 


38 a 39 s, 25. 

40 g, A (3 41 a.g., Food and Drugs Act 1955, s. 118. 
43 s, W. 

ao ee (a) of s. M (1), supra, but fail to satisfy pera. (b). 

44 9, Q. 

«s Bio. eee Or E -, Hood and Drugs Act 
1055, s. 107; Weights and Measures Act 1988 Companies Act 1967, 


s. 80. Ae least ight other 1607 Aces follow the usual form but ikore ia no 
citing them here. It is nos clear why the present Act uses a 

Petey a ae wea naa. 

46 gs. 3 (1) (g), 12 and 18. 

4T a, 11 (1) (d provided that “For the se of this section... & person 
advertising goods as available for expply shall be taken as offering to su 
them,” but corestimably the denied s. 5 (ante, =a) iso ernie 

. 11). 4s 1781, para. 610 (19 
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single enactment and even if it is not exactly simple and plain it does 
make important Improvements in the law. The most significant of 
these may well turn out to be the enforcement provisions; for the 
success of the Act in eliminating undesirable trading practices will 
depend to a large extent on the vigour with which it is enforced.** 


G. H. TRerren. 


CIv EVIDENCE Acr 1968 


In a modern sophisticated age it is highly doubtful whether we need 
rules of evidence at all. As Lord Gardiner L.C. has said*: “I do 
not believe in the law of evidence at all.... I am quite sure that 
within twenty years we shall have no law of evidence at all” 
General statutory guidance, judicial discretion and proper pro- 
fessional standards should suffice to enable the truth to be discovered 
so far as this is possible in the court setting. However, this happy 
state of affairs has not yet been reached, but meanwhile a measure 
of relaxation of old rigid rules in respect of hearsay, opinion and 
privilege in civil cases is welcome as a step in the right direction. 


Hearsay 


The hearsay rule developed during a period when all issues of 
fact in civil cases were determined by juries, whose standard of 
education was lower than today and who were thought to be ill 
qualified to estimate the comparative probative value of alternative 
methods of proof. Today practically all civil cases are tried by a 
judge alone. Traditional arguments in support of the hearsay rule 
have been that evidence not under oath and not subject to cross- 
examination might be unreliable, that it was desirable to adduce the 
best evidence, and that a relaxation of the rule would lead to a 
proliferation of evidence directed to establishing a particular fact.* 

The principle behind the new legislation is that first-hand hear- 
say is now generally admissible and second-hand hearsay is inadmis- 
sible except in special circumstances, Any statement by a person 
which would be admissible if direct oral evidence were given by him 


Merchandise Marka Iogialation Boones of ita import 
1 Hearsay Evidence in Crvil i Report of he — Reform 
Omnd. 2004, May 1966. e Rule in Ho v. Hewthorn, 
15th Report of the Law Reform Committee, Omnd. , September 1967. 


Privilege in Ciril —— 16th Report of the Law Reform Committee, 
Omnd. 8472, December 1 

H.L.Deb., Vol. 388, on 1889-1864, deigi 8, 1968 (Second A 
H.L.Deb., Vol. 289, cols. 886—685, Febru 1968 (Committes) 
Deb., Vol. 280, cols. 1454-1479, March T, "1968. H.0.Deb., Vol. 200, cols. 
681-692, March 2, 1968 (Third Reading). Standing Committees B, June 90, 


1968. 

2 H.L.Deb., Vol. 289, cools. 1461-1408, March 7, 1968. 

2 Law Reform Committee, ren pami, 7-10. BR. F. V. Heuston, 
Lives of the Lord Chanoellors 1885- 558-555, 
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is now admissible as evidence of the truth of that statement.* As 
regards second-hand hearsay a statement contained in a document 
is admissible as evidence of the facts stated if it is a record compiled 
by a person acting under a duty from information from 
reasonably supposed to have personal knowledge of the facts, 
supplied either directly to the recorder or indirectly by intermediaries 
acting under a duty. A ‘“‘ duty” here includes those to be per- 
formed in any trade, business, profession or other occupation, or any 
paid or unpaid office.* Another exception is evidence obtained 
through a computer.’ In addition the old common law exceptions 
applicable to multiple hearsay are enacted, e.g., reputation, pedigree, 
public rights." 

In order to ensure that a party is not taken by surprise and that 
hearsay is not admitted except for good reason, Rules of Court 
prescribe that particulars of the hearsay proposed to be adduced 
must be given to the other side before trial, and by counter-notice 
the other side can require the witness to be called except where he 
is unavailable or cannot reasonably be expected to recollect the 
matters relevant to his statement.’ 

The demise of the old rigid hearsay rule is certainly to be 
welcomed. But the failure of the new legislation to introduce a 
simple new principle is sad. It is submitted that the distinction 
between first-hand hearsay, made generally admissible, and 
second-hand hearsay, admissible only in special circumstances, is 
unnecessary, illogical and illusory. The fears that if hearsay were 
admitted without qualification the floodgates would be opened to 
prolonged and inferior evidence are unjustified. The floodgates 
argument proved groundless in 1988, judges retain control over the 
proceedings, and no competent counsel will adduce inferior evidence 
when better is available. 

The new scheme is illogical because there is no cogent reason 
for saying that first-hand hearsay is prima facie reliable whereas 
second-hand hearsay is prima facie unreliable. The length of the 
chain should go to weight, not to admissibility. The statutory 
enactment of the common law exceptions to the admissibility of 
second-hand hearsay is welcome in so far as the principle of statutory 
codification is welcome, but these exceptions are old-fashioned, 
arbitrary and miscellaneous and not based upon any unifying 
principle. If only certain types of second-hand evidence are to be 
admissible a fresh start should have been made to develop new 
contemporary principles. Better still would have been to vest a 
general discretion in the Judges subject to certain general statutory 
guidance, ¢.g., exclusion if in all the circumstances it seems likely 
to prove particularly unreliable. 
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As the new law applies to all civil proceedings, including civil 
proceedings in the magistrates’ courts, this is another reason for a 
simple flexible approach. Alternatively, if it is thought that too 
much discretion should not be left to magistrates it would have been 
possible to have confined a new discretionary approach to the High 
Court and county court only. 

Incidentally, if the notice to admit facts procedure were used 
more widely and the sanction in costs for default more widely 
applied a lot of the difficulty over the admissibility of hearsay would 
be eliminated. 

The duty concept is extraordinarily artificial and inept, particu- 
larly that the recorder, and each and every recorder along the line, 
should be under a duty to record, but not that the supplier should 
have a duty to supply. The reliability of a record derives from 
the fact that it was made in the course of ordinary repetitive 
business practice, not from any duty.*° The relevant considerations 
ought to have been the likelihood of accuracy, of accurate recording, 
and of accurate transmission, It would have been better to have 
said that second-hand hearsay should be admitted in evidence, 
subject to the discretion of the judge, if he is satisfied that the 
information was initially supplied by a person with personal know- 
ledge, that it was accurately recorded, and, where appropriate, that 
it was accurately transmitted and recetved. 

Acknowledging the way things are going, the legislation makes 
appropriate provision for computers, although the section is a 
morass of drafting, and on principle it should not be necessary to 
legislate specially for them. The problem with computer evidence is 
not the accuracy of the calculation but the reliability of the data fed 
in and the transcription and interpretation of the ‘ print out ” data 
produced. 


Previous Statements of Witnesses 


When a person is called as a witness any previous oral or written 
statement made by him may now be proved by him or someone 
who heard him make it or by production of the document, subject 
to leave of the court, but the statement may not be proved before 
the conclusion of the examination in chief unless it would adversely 
affect the intelligibility of his evidence.’! Manifestly it is undesir- 
able that a witness should just put in his proof, but it would have 
been better to have let him recount his story and put in his proof 
at the appropriate stage, and also it would have been better to have 
required notice to be given beforehand, go as to eliminate surprise 
and to further the policy of disclosure. The judge is unlikely to 


10 The duty concept does nob in the Oriminal Hwidence Act 1965 in 
which only the course of è or business and nel knowledge in the 
ultimate er is necessary. It is not clear whether *‘ duty” includes a 
moral duty to record information. 

11 gg. 2 (2) and 4 (2). Law Reform Committee, 18th Report, paras. 85-80. 
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permit a witness to put in his proof of evidence recently taken by 
the solicitor, but he is likely to admit an eye-witness statement or a 
proof given soon after the accident in respect of which the trial takes 
— many many months later. 

A party may put in evidence a previous inconsistent or contra- 
dictory statement not only to discredit his opponent’s witness but 
also as evidence of the facta contained in it. Also a previous con- 
sistent statement may be put in evidence to rebut a suggestion that 
evidence has been fabricated, again as evidence of the facts contained 
in it. The “‘ fabrication ” concept is unfortunately too narrow, 
and it would have been much better to have made previous state- 
ments admissible for rebutting imputations on the general veracity 
of the witness or that his evidence was inaccurate or inconsistent 
or mistaken. 


Convictions as Evidence in Civil Proceedings 


In any civil proceedings the fact that a person has been convicted 
of a criminal offence before any court in the United Kingdom is now 
admissible in evidence for the purpose of proving that he committed 
the offence, whether he was so convicted upon a plea of guilty or 
otherwise and whether or not he is a party to the civil proceedings.” 
The fact may be rebutted by the party against whom the conviction 
is adduced, the burden of proof being on him on the balance of pro- 
babilities, because the issues in the criminal case may have been 
different, though related, e.g., the crime of careless driving is not 
necessarily the same as the tort of neghgent driving. The problem 
will lie in identifying the issues determined by the criminal court 
and may involve the civil courts in a close consideration of the 
elements of criminal offences in circumstances where the primary 
consideration will not be the enforcement of the criminal law.** 

In defamation actions the proof of a conviction is now conclusive 
evidence of guilt, not merely rebuttable evidence of guilt. ‘The 
reason for this eminently sound rule is that it is contrary to public 
policy to allow a person to reopen the very issue settled in the 
criminal proceedings and not to protect the defendant, who incau- 
tiously said that the plaintiff was a murderer when he should have 
said was convicted of murder, from having to prove guilt. 

Findings of adultery in matrimonial proceedings and of paternity 
in affiliation proceedings are now admissible as rebuttable evidence 


12 s, B. 

13 g O (1). 

14 Michael Dean, (1968) 31 M.L.B., pp. 62-68. 

15 s, 18. The JUSTION Report on Home Offios Review of Criminal Conototions, 
February 1968, urges improved procedures for investigating allegations of 
wrongful conviction. J. A. Andrews, ‘‘The Criminal in the Qivil Courts"’ 
[1967] Orim.L.R. 441-454. Michael Dean, “The Rule in Hollington v. 
Howthorn"’ (1968) 81 M.L.B. 58. The Rule in Hollington v. Hewthorn, 
15th Report of the Law Reform Committee, Cmnd. 8901. 
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of the facts on which the findings were based.’* In divorce proceed- 
ings the co-respondent has an opportunity of defending himself and 
the judge has a statutory duty to satisfy himself that the adultery is 
made out. In affiliation proceedings there is a high standard of 
proof, including corroboration. 


Privilege 
Whether or not there should be legal privilege arising out of 
marital relationships involves a value judgment and depends upon 
the social and religious importance attached to the institution of 
marriage when compared to the importance of getting at the truth. 
In an unselfconscious age in which sexual matters do not create 
inhibitions and sexual deviance does not involve criminal sanctions, 
and indeed only alight civil and social sanctions if any, the abolition 
of the privilege to refuse to answer questions tending to show that a 
witness has had marital intercourse *’ or has committed adultery ** 
is understandable and to be welcomed. So far as the privilege 
self-incrimination is concerned, it is more repellent that a 
husband should be compelled to incriminate his wife, or a wife her 
husband, than that either should be compelled to incriminate himself 
or herself,” and accordingly the privilege is rightly statutorily 
extended to cover the spouse.*® But having thus recognised the 
intimate relationship in marriage the legislature has, some may 
think illogically, abolished any privilege for communications between 
spouses. It is true that the old law under which the privilege was 
enjoyed by the spouse to whom instead of by whom the communi- 
cations were made was illogical and indefensible and is rightly 
abolished.21_ But to deny any privilege to the spouse by whom the 
communication was made, or to both spouses jointly, seems a harsh 
policy. The Law Reform Committee took the view ‘“‘ that such a 
privilege in civil actions other than actions between spouses is of 
ttle practical importance and would have a minimal effect upon 
marital relations. ... On the whole, we think that the reasonable 
protection of the confidential relationship between husband and 
wife is best left to the discretion of the judge and, we may add, the 
good taste of counsel.” ™ The exercise of a judicial discretion in 
this area may well prove a satisfactory solution though some may 
feel that retention of the privilege would accord more with contem- 
porary social ethics and would represent what most spouses would 


16 g, 12 (2). 

17 s, 16 (4). 

18 s, 16 (5). 

19 Law Reform Commitee, 16th Report, pera. 9. This relates only to civil 
, but the Criminal Law Revision Committees apparently take the 

same view in respect of oriminal proceedings. 

20 s. 14 (8). 

21 s. 16 (8), repealing Hvidence (Amendment) Act 1858, s. 8. 

33 Law Reform Committee, 16th Report, para. 48. 
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imagine to be the legal position in communicating to his or her 
spouse. 

Certain obsolescent privileges are sensibly abolished, such as 
those relating to forfeiture, documents of title to land and documents 
relating solely to a party’s own case.” * 


MICHAEL NEWARK 
ALEC SAMUELS. 


22 s. 18. 
* We wish to acknowledge the help derived from the discussions and reports by 
the JUSTIOH Evidence Committee, Chairman Lewis Hawser, Q.O., 
pas TERPEN, to which we contributed, but responsibility for the text is curs 
ne, 


REPORTS OF COMMITTEES 


REPORT OF THE ROYAL CoMMISSION ON TRADE UNIONS AND 
EMPLOYERS’? Associations * 


Ir is not possible in a short note to do justice to the baker’s dozen of 
curate’s eggs enshrined in the Donovan Report and its twelve 
research papers.? Inevitably the Report of the first Royal 
Commission on labour law and industrial relations since 1906 
attracts attention; but the research papers, produced by the unit 
under Dr. McCarthy, specially created by the wisdom of the Commis- 
sion, could in the long run turn out to be of even greater significance. 
The Commission unfortunately became known as a Commission on 
‘“‘trade unions’’; but its terms of reference were incomparably 
wider, including all ‘relations between managements and 
employees.” This brief note concentrates upon features of the 
Report of special interest to lawyers, and must perforce ignore many 
individual dissents by particular Commissioners all of whom signed 
the Report. 

The Report is most important for its analysis of the character of 
British jndustrial relations. In legal terms, the proceas which began 
with the ewclusion of common law and allied doctrines from industrial 
affairs between 1871 and 1906 (because the ordinary doctrines would 
have made a modern system of collective bargaining impossible with- 
out constant risk of illegality for workers’ organisations) was 
rationalised between 1920 and 1950 into the principle of 
“ voluntarism ” or “ abstention of the law ” from collective labour 
relations. It is important to understand that this notion is not 
equivalent to an absence of Jabour law. It means that labour law 
assumes a special form, ‘The statutes protecting rights to take 
industrial action are ‘‘ negative ” not ‘* positive,” i. e. do not set out 
rights to strike, etc., but exclude doctrines which would make some 
acts unlawful in trade disputes. Laws about collective bargaining 
do not regulate its forms; they act as props to the system of 
voluntary negotiation, as in the case of the Terms and Conditions of 
Employment Act 1959. (The Prices and Incomes Acts 1966-1968 
are the first major exception here since the repeal of the unused and 
repealed Act of 1927.) As for individual employment law, we have 
had a lot of it; Factories Acts from 1888 to 1961 (currently about 
to be recodified), and more recently the Acts on contracts of employ- 
ment and redundancy of 1968 and 1965. But none of these has 
inhibited collective bargaining above the floor of rights thereby 
established for each worker, unionist or not. A failure to appreciate 


1 of Royal Commission on Trade Unions and Employers’ Associations 


Nov. 1968 REPORTS OF COMMITTEES a 675 


this character of British labour law legislation vitiates, in the writer’s 
opinion, much of the dissenting report (for that is ‘what it is) by 
Mr. A. Shonfield where he counterposes to that of the majority sa 
rather different analysis and very different proposals. 

The basic problem, the Commission found, was the existence of 
two systems of industrial relations in Britain, the one formal and 
largely industry-wide, the other informal, dominated often by 
unwritten “ custom and practice,” operating largely at plant level. 
“ What is needed first of all is a change in the nature of British 
collective bargaining, and a more orderly method for workers and 
their representatives to exercise their influence in the factory; and 
for this to be accomplished, if possible, without destroying the 
British tradition of keeping industrial relations out of the courts ” 
(para. 190). The basic choice for the Commission was this: Should 
that reform be attempted by use primarily of legal sanction, or by 
other methods, using law where appropriate to create new machinery? 
The critical feature of the Report is its crushing weight of argu- 
ment in favour of the second means to achieve its stated objective. 

Thus, it proposes that an Industrial Relations Commission be 
established (though without legal *‘ teeth ’’); and that companies 
of a certain size must register their collective agreements with the 
Department of Employment. The purpose of the latter idea is 
obscure, as is its practicability in view of the oral nature of many 
plant agreements. (Nor is it clear why the “‘ civil service ’’ should 
escape the obligation to register (para. 197).) Under the prodding 
influence of the LR.C. companies would reform their bargains, 
recognising the reality of the dominance of the “factory” or 
plant agreement, adopting wherever possible the principles outlined 
in the vital paragraph 208 of the Report; management recognising 
its responsibility to take the lead; the trade unions closing the gap 
between officials and shop stewards (who come out of the report with 
ftying colours) in order to “* integrate ” the latter into the “‘ orderly ” 
system. As important as the reform of bargaining institutions is 
the extension of the range of collective bargaining. But, again, except 
for recommending that the “‘ yellow dog ” employment contract be 
illegal, the Report proposes few legal sanctions for the job. Employers 
ought to recognise unions; but the I.R.C. would be able only to 
guide and encourage, not compel, recalcitrant employers (para. 256). 
Unions should have a right to unilateral arbitration restored to them 
(similar to Order 1876 of 1951); but it would relate to substantive 
claims not to recognition itself, and should be exercisable only when 
the Secretary of State certifies on the advice of the I.R.C. (the 
arbitral body being the Industrial Court). One is left doubtful that 
these proposals would alter the ‘practice of the small and foreign 
firms described in the T.U.C.,Report of 1967.2 One specific pro- 
posal is that no Friendly Society should be allowed to forbid members 
*°T.U.0. Bepars 1087, pp. 180-185 (Génsral Council's Report 
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to jom a trade union—a proposal aimed at the Foreman and 
Mutual Staff Benefit Society; but already A.S.T.MLS. has antici- 
pated the Commission by a cunning use of private Act procedure in 
its private Bill mtroduced in 1967. Otherwise, the Report scarcely 
discusses ** company unions,” which is odd. 

Given this base, it is not surprising that in the lengthy chapters 
devoted to current problems which affect the relations between 
British management and employees, the Commission rarely proposes 
any major use of legal sanctions as the way out. A careful review 
of the problems of manpower utilisation, for example, includes a 
reasoned rejection of a ‘‘ Restrictive Labour Practices Tribunal ” 
(paras. 812-817); and the questions of training and re-training 
(perhaps the most critical facing British industry) and of women 
workers (the most exploited group of all) lead to many positive 
proposals with few legal dimensions. Indeed, there is not even 
a proposal for new law on equal pay for women, nor even on coom- 
pulsory committees and workers’ safety delegates in connection with 
industrial accidents—a subject glaringly omitted from the report. 
Further, the majority strikingly reject compulsory introduction 
of “ workers’ directors ’? in industry as the way forward, and insist 
that the extension of collective bargaining is the route to greater 
** industrial democracy,” in the writer’s opinion a correct assessment 
of the perspective for the private sector of the economy (Chap. XV). 

The more ‘legal’? proposals of the Commission may be sum- 
marised under four headings. First, as regards “ individual ” 
employment law two major suggestions are made. Employees should 
have the right to challege ‘* unfair ”’ dismissals before independent 
tribunals, in accordance with LL.O. Recommendation 119. Certain 
reasons should be declared invalid grounds for dismissal, such as 
race; colour; religious or political opinion (though no equivalent 
proposal is made to stop unions barring members from office on that 
ground); sex or marital status; and trade union membership or 
activity. In these cases the employer should be “obliged to 
explain ’? the dismissal; in others the worker should prove the 
grounds of unfairness. Most trade unionists seem to take the view 
that employers can always find a “ valid” reason if they want to 
—a view partly supported by the experience of the Redundancy 
Payments Act 1965; but such a statute would probably do something 
to improve the protection of millions of unorganised workers. The 
Report differs from the report of the Committee of the N.J.A.C. 
which preferred voluntary methods to statutory tribunals.‘ But the 
difference is more apparent than real because the Commission 
recommends that the Secretary of State on the advice of the I.R.C. 
could ‘‘ exempt ’’ workers covered by a “‘ satisfactory ’? voluntary 
procedure from their right to go to the tribunal (para. 560). One can 


4 Dtemissal Procedures (H.M.8.0. 1967)) noted by Judith Reid (1968) 81 M.L.R. 
64. 
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foresee grievances being felt by such workers if they feel that their 
case has not been properly handled by their union. Even workers who 
had such a right would have to complain within five days of dis- 
missal (an extraordinarily narrow margin) and would have no right 
to be merely suspended during the hearing of the case (paras. 546- 
547). The right to strike about dismissals should be unimpaired; 
but the major remedy would be not reinstatement but compensation 
—the reverse of the normal position under voluntary procedures, 
which would have to include compensation provisions before they 
could be ‘“‘ exempted ’—and the compensation should not include 
any ‘‘ punitive’? element, being limited to a maximum of two 
years’ wages (scarcely a princely sum for a worker deprived of his 
livelihood for reasons which the law declares invalid). 

All such disputes and all other individual employment disputes 
should, the Commission proposes, be heard by Labour Tribunale— 
subject to certain rights to go to the ordinary courts, These would 
be, in fact, the present Industrial Tribunals; but they should m all 
appropriate cases adopt a conciliation procedure before adjudicating 
the case, to try to get an agreed settlement. In this welcome recom- 
mendation the Commission reflects the influence of the French 
system of Conseils de Prud’hommes.* It is, therefore, strange that 
the Commission appears not to have asked itself why such Tribunals 
need a “ legally qualified °’ chairman between the lay wingmen; for 
the Conseils have operated for a century and a half largely—and 
best—without the intervention of lawyers as judges. Further, since 
the Labour Tribunals are to be based on the present Industrial 
Tribunals, and since the Commission rightly insists on speed and 
informality in their proceedings, it is notable that the one gap in 
the research papers is a full account of the workings of the Tribunals 
now in existence. Early experience of redundancy cases suggested in 
1967 that such cases were taking about ten weeks from receipt of 
Form 1, and about three to four months from the dismissal to 
adjudication.* The time might be even longer if an unsucceasful 
conciliation session mtervened—a long time for an ‘“‘ unfairly ” 
dismissed worker to wait for his compensation. Lastly, all 
experience of labour courts shows that appeals to the ordinary 
courts bring out the worst in the judiciary—both France and 
Germany are examples. Yet the Report conventionally proposes 
that appeals on points of law should lie to the High Court. At least, 
however, it adds that British lawyers are ill-equipped for the task of 
understanding labour Jaw and firmly calls on the professions and 
universities to give lawyers ‘‘ at least an elementary knowledge of 
industrial relations.’’ 

5 See W. H. MoPherson and F. Meyers, The French Labour Courts: J 


by Peers (Llincis, 1960); G. T a Lyon-Osen, Droit da Tra- 
vail (Dalloz, 1966), Chapter VI. 


—— Wedderburn and P. inea ee a 
Disputes Procedures in Britain ——— OTA 
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Secondly, the Commission suggests new machinery to help solve 
the problems of industrial life, including unofficial and unconstitu- 
tional strikes. The I.R.C., for example, in addition to the functions 
previously described, should investigate such problems and supple- 
ment the present methods of investigation and inquiry under the 
Acts of 1919 and 1896. Nearer the ground, the local Industrial 
Relations Officers should have new powers to demand information 
and inquire into difficult stoppages (para. 448). [There are 
currently only fifty-five such officers, and they have a multitude of 
conflicting functions already; this new task of acting as local ‘* mini- 
Scamps ’’ might be the last straw. The work of Scamp himself, by 
the way, seems to be rather briefly dismissed by the Report.] 
Further, it is proposed that all arbitrators should give reasons for 
their awards," and in all cases be legally bound to observe current 
Government demands on “‘ incomes policy ” (para. 285). This type 
of thinking stems from a “‘ monolithic ” model, where incomes policy 
and industrial law are combined into a single unity. But even under 
the present Acts, the British mode] has been a “ two-tier ” system 
—the collective bargaining operating first, and the Government’s 
fluctuating policies coming in later. The Report itself makes this 
distinction in an earlier passage where it describes the “ short-run ” 
nature of changing incomes policies (para. 208). The proposal in 
paragraph 285 could spell the death of a valuable tradition of 
voluntary arbitration. 

These proposals for new machinery stem, however, partly from 
the masterly analysis in Chapters VO and VIII, to which justice 
cannot be done here, in which it is demonstrated that most of the 
fashionable remedies for strikes by way of new legal sanction 
(compulsory strike ballots, cooling-off periods, etc.) would be of 
little profit to anyone. In particular, Chapter VIII overwhelmingly 
shows that no good could come from making collective agreements 
legally enforceable as such (though a majority favours the repeal 
of section 4 of the 1871 Act). No benefit can come from legally 
enforcing defective ‘‘ procedure ” agreements when the priority is 
to improve them. Employers do not use their right to sue workers 
now (¢.g., for breach of employment contract), Sanctions against 
unions would not cure unofficial action; and as the Devlin Report 
put it, unions cannot be made into industry’s “ policemen.” 
Automatic sanctions against strikers by way of loss of social 
security rights are useless after the first occasion for afterwards the 
men have nothing to lose. Other sanctions against individual 
strikers are shown not to be relevant to the causes rather than thé 


T The Commission was in error in sayi that voluntary arbitrators do not give 
reasons . 286). Some ie ad single arbitrators mvariably do give 
reasoned decisions. The Industrial Court normally does nov do so, on the 
— explained by the President in his Evidence to the Commission, ay 

, paras. 4-9, mhich are not discussed in the Report. On incomes licy, 
B60 same Evidence, paras. 9-90; and for an explanation of the “political i 
character of such policies, sse A. Shonfeld, Modern Capitalism, pp. 218-219. 
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symptoms of stoppages, although, as we shall ses, a bare majority of 
Commissioners later made a proposal inconsistent with this view. 
Indeed the argument in Chapter VIII is so strong that it is sur- 
prising to find the Report going on to say that in a few years’ time it 
may be necessary to reconsider the point. By then, either pro- 
cedures for settling grievances will be improved as the Commission 
hopes; or they will not, in which case all the objections of Chapter 
VIII to legal sanction will continue to apply. One final point may be 
made here. It is sometimes said that, with the removal of section 
4 of the 1871 Act, the “‘ ordinary law of contract ” will apply and 
therefore no new element would be introduced if employers enforced 
collective agreements against unions in the courts." This can be 
misleading. At present the collective industrial parties are taken 
not to “‘intend to make a legally binding contract’? (para. 470). 
Therefore, the employer must buy legal enforceability if he can. If 
the presumption were by law reversed, the union would always have 
to buy off legal sanction, and its position at the bargaining table 
would be materially altered. 

Thirdly, what of trade union law as such? Most welcome is the 
proposal to codify the law and have it kept under review by a Com- 
mittee attached to the I.R.C. New legal definitions should be enacted 
for employers’ associations (on which the Report has very little to 
say) and for trede unions. In a flight of Realist jurisprudence, which 
pays scant regard to Professor Herbert Hart, the Report commits it- 
self to Dicey’s view that a trade union ‘‘ by the very nature of things 
differs from the individuals of whom it is constituted’ as being 
“í true.” A trade union should be obliged to register and thereupon 
receive corporate status. An odd attempt is made to justify this on 
the ground that the clarification of the current procedural muddle 
about unregistered unions would involve some measure of registra- 
tion; whereas, of course, partnerships have in England managed 
very well without such a law but with appropriate Rules of the 
Supreme Court. The demand for compulsory registration is likely to 
be viewed with suspicion by the unions, especially as it is usually 
discussed, as it was in 1894, in connection with enforcement of 
collective agreements. The change in the definition proposed is not 
great (mainly omitting “‘ temporary ” combinations). What then of 
Mr. Woodcock’s famous seven men who decide to become a union? 
They would have to register before the law recognised them as such 
—with one exception. The Report proposes that sections 2 and 8 of 
the 1871 Act should continue to apply to all trade unions as now 
defined. So there would be two definitions after all. 

In Chapter XI important proposals are made to govern the rules 
and the practices of trade unions. Rule books should be modernised 
and made less ambiguous; and the Registrar should have a stronger 


8 See, for example, the argument in Fair Deal at Work (Conservative Political 
Centre), pp. : 
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right to demand rules matching up to certain standards on admis- 
sion; discipline and expulsion; disputes between member and 
union; and the place of shop stewards. New requirements for audit 
of union funds should be enacted; but the present system of con- 
tracting out of the political fund should be retained as in the Act of 
1918 (a special Appendix 7 refutes in detail proposals for changes 
in this law). Few unions would object to all this. But the Report 
goes on to recommend new regulation. No person accepted as a 
member for two years should be allowed to be shown to be ineligible 
for membership in a closed shop situation unleas guilty of fraud on 
admission. On the whole, the closed shop is shown to be a reason- 
able objective reasonably administered by most unions. But closed 
shop or not, the Report recommends that a new “‘ Review Body ” 
be established (two trade unionists; and the inevitable lawyer as 
chairman—why?). To this any member should have the right to 
complain of breach of union rules or of principles of natural justice; 
of election malpractices or irregularities under statutes such as the 
1918 Act; and of unfair penalties involving ‘‘ substantial injustice.”’ 
An appeal would lie too against *‘ arbitrary rejection ” of an appli- 
cation for admission. The list escalates into the most controversial 
proposals. No definition of ‘‘ arbitrary,’’ for example, is attempted, 
although the section on training makes it clear that the proposal is 
aimed at craft unions who refuse membership to a man suitably 
qualified to conduct his trade. But the Report also speaks of a 
man’s “* right to use the skills which he has acquired ” (para. 618). 
The right to control admission to the union is often part of the 
union’s share in job-control. If this is to be subject to the juris- 
diction of a review body, jt plainly should follow that an applicant 
for a job for which he is suitably skilled should have the right to 
appeal against an employer’s refusal to employ him. The Report 
makes no such balancing recommendation. On problems such as 
multi-unionism and the place of shop stewards (including the impor- 
tant phenomenon of inter-plant stewards’ committees) the Report 
is less interventionist and makes proposals for progress which the 
unions themselves could make effective, with the aid if necessary of 
the I.R.C. 

Lastly, a rather confused chapter makes proposals on the law 
governing trade disputes. Socially, the most important could be that 
which suggests narrowing the scope of disqualification from unem- 
ployment benefit of workers unemployed due to a stoppage at their 
place of work. In along section (paras. 958-906) the most important 
suggestions are that members in the same grade or class as the 
strikers should no. longer be disqualified; and that a worker should 
not be regarded as “ financing ” a-strike merely because he is in 
the same union as the strikers. As for trade dispute law proper, 
Various minor amendments are proposed : section 2 of the 1906 Act 
should be strengthened to allow peaceful persuasion of customers 
by pickets; any risk of liability for conspiracy to break contracts 
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(resting on Rookes v. Barnard) should be removed; sections 4 and 5 
of the 1875 Act should be retained, apparently for no better reason 
than that their repeal might be ‘‘ construed as an express licence to 
do ’’ what is now forbidden. The unions’ immunity in tort under 
section 4 (1) of the 1906 Act would apply only to registered unions; 
it should protect against damages and (contrary to some modern 
judicial views) also injunctions; but it should be restricted to acts 
done in contemplation or furtherance of trade disputes. One 
expects, therefore, an extended consideration of the modern cases in 
which judges have been restricting the scope of the golden formula 
of *‘ trade dispute ’’ defined in section 8 (8), especially in cases of 
inter-union rivalry. The Report disappoints such expectations. The 
term ‘‘ workmen ” should be revised to include all ‘f employees.” 
(In passing, it is bizarre that nowhere do the Commissioners turn 
their minds to the burning question of who exactly is an ‘* employee ” 
in these days of growing “ self-employment.’’)* Otherwise the 
Report regards the definition in section 5 (8) as adequate (except 
for three Commissioners who would restrict its application in inter- 
union cases, a dissent which seems to overlook the fact that the 
courts are well on the way to producing that result already). The 
reasonable proposal for restriction of section 4 (1) to trade disputes 
is likely to be opposed by unions who feel that the definition in section 
5 (8) is not being interpreted today in the same way as it was 
between 1920 and 1964. 

The most remarkable recommendation, however, is that of a 
majority of seven Commissioners concerning inducing breach of con- 
tracts of employment and section 8. First, it must be remarked that 
the Commission agrees unanimously that section 8 must be extended 
to cover inducing breach of commercial contracts to protect the right 
to strike after recent decisions such as Stratford v. Lindley. But 
ironically, much of the Report’s discussion has here been overtaken 
by judicial creativity effected before the ink on its pages was dry. 
For example, much of its advice as to what can and cannot be done 
without tortious liability (e.g., para. 891) is open to grave doubt in 
the light of recent judicial opinion extending the notion of “‘ induce- 
ment ’’; putting indirect and direct inducement on the same footing; 
and finding liability even where there was no breach of contract 
induced.** Similarly, the Report seems to accept that at least some 
strike notices are no more than notices of breach of employment con- 
tracts rather than of termination. It therefore considers whether 
the introduction of a doctrine of “ suspension ” of such contracts in 


* The problem in regard to the building industry is discussed in the Phelps 
Brown Committee of In (Omnd. 8714, 1968, H.M.5.0.), especially in 
ae B. ideont. 

i re Gri Retmforosmont Lid. v. MaaDonald, 1968 8.L.T. 
65 a onte C968) al MDE —— ); Daily Mirror Newspapers v. Gardner 
[1968] 9 W.L.B. 1289 (C.A. Ug em M.B. at p. 1250 (noted 
antic ) 81 M.L.R. 440); an S d Hotel Co. Ltd. v. Cousins [1968] 
8 All E.R. 48 (noted ante (1968) 81 B. 555, A. 8. Grabiner). 
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trade disputes (in the European manner) is the answer, and con- 
cludes that it is not, giving eight strong objections to the concept 
(para. 948). Yet Lord Denning M.R. has recently conjured such 
a doctrine out of the interstices of the common law, without con- 
sideration of any of the eight points.’ In this confusion, the 
majority of seven drop their bombshell. Section 8 (as reformed), 
they say, should apply only to registered trade unions and employers’ 
associations and persons ‘‘ acting in an authorised capacity ’’ on 
their behalf. The problems are immediately apparent. When is 
a shop steward an “‘ authorised agent’? Does ratification by the 
union relate back? As the minority of five energetically point out 
(para. 804) the proposal would leave ordinary workers, even if union 
members, without the protection of either section 8 or section 1 of 
the 1906 Act; and it is clearly ‘‘incompatible with the proposals 
made in this report for the reform of the collective bargaining 
system.” Indeed it is. But worse than that, it involves a theo- 
retical shift in trade dispute law of fundamental importance. Since 
1906, ‘‘any person ’’ has received the protection of the Trade 
Disputes Acts. The majority would allow it only to those who 
registered on state imposed terms. Perhaps it is old-fashioned 
liberalism to dislike the corporate flavour of such recommendations. 
Certainly few suggestions could do more to inflame the industrial 
temperature. 

Despite these criticisms, the Donovan Report is fundamentally a 
document based on a common sense analysis, There is, however, 
a problem latent even in its unanimous recommendations. The 
objective is to make the system more ‘‘orderly’’ and to 
“integrate ” plant bargainers into the system. This can mean two 
very different things. It may aim at the improvement of procedures 
for grievances and a strengthening of bargaining on the shop floor. 
Many passages show that some Commissioners had this in mind 
(e.g., those which insist that management must give stewards proper 
facilities). But it may mean that the bargainers are to be wrapped 
up in a package of state regulation, the stewards “‘ integrated,” the 
arbitrators bound by incomes policy, all neat and tidy. Mauch will 
depend upon the interpretation put upon the objective by the 
Industrial Relations Commission when it comes to be established as, 
no doubt, it will be very soon. K. W. WEDDERBURN. 


11 Mogan u aioe 8 W.L.B. 506 (0.4.). I am indebted to Mr. B. 
peon for to my attention the decision, as , of 
iho Taner House of tke Co of Session in f — Charles Connell á 
Co. Ltd., on May 28, 1988, in which the court held ae ee 
employers did not have the effect of ‘‘ suspending " the contracts ia 
ment but was in the circumstances of that case a breach of contract. 
faiges did there adver fo tome of the eight problema raisin the Toya 
a This ia he pree ee ley in his separate Note, at p. 2687. 
With respect to the other members of the majority, this fs is the only place 
in which the is put e Ee us legally in le and 
clear; and Lord ley understood this to be the intended meaning of his 
colleagues in the majority of seven. 
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Law Commission: CIVIL LIABILITY FOR ANIMALS.’ 


Many lawyers must share the Law Commission’s view that the , 
present law relating to civil liability for animals ‘‘ is in an unsatis- 
factory state and that it continues to apply rules and draw 
distinctions which make little sense in modern conditions,” and 
therefore have been glad when this topic appeared as Item V in 
the Commission’s First Programme. But those who thought they 
detected in the phraseology of Item V the prospect of radical reform 
will be disappointed, for, while welcome rationalisation is recom- 
mended within the existing framework of liability, the ancient 
categories themselves are undisturbed. The Commissioners 
approached this controversial subject well armed, as they had 
available to them the Report of the Goddard Committee,* the 
Twelfth Report of the Law Reform Committee for Scotland,’ some 
Private Members’ Bills (the latest being Sir Barnett Janner’s 
Highways (Straying Animals) Bill introduced on November 29, 
1966), as well as Professor Glanville Williams’ monograph on the 
subject.* With such a wealth of experience and material at their 
disposal, it was reasonable to expect some elegant and effective 
suggestions for reform. But it turns out that this well-trodden path 
should instead have been regarded as a danger signal because the 
recommendations of the Commission fail to provide the general 
coherence which is missing from this area of the law. Here it is 
proposed to consider these recommendations im relation to the 
existing categories of liability for animals and, briefly, in the context 
of crvil liability as a whole. 

In relation to the established categories of animal liability, it is 
fair to say that the changes advocated, with the exception of the 
abolition of the rule in Searle v. Wallbank,® are changes of detail 
only. The established classification remains: strict liability in res- 
pect of animals ferae naturae; a modified scienter rule; a new rule of 
strict liability for trespassing cattle, and the general liability in 
negligence. This comes as a surprise as it is surely these very 
categories, rather than the detail within them, which involve the 
drawing of “‘ distinctions which make little sense in modern con- 
ditions °? and which constitute the ‘‘ unsatisfactory state ” to which 
the Commission refers in the First Programme. At the heart of the 
matter is the distmction which the law has traditionally drawn 
between dangerous and non-dangerous animals. In this broad 
distinction the Commissioners see *‘ a great deal of common sense,” * 
but it is very difficult ‘to understand where this common sense lies 
today. Since the present categories of animal liability became 

1 Law Oom. No. 18. 
"Tha Hapori oi ihe ree aa ne oe LADUT Poe penaga oae 
y Animals, Omd. 8746, 1958. 
3 — 2185, 1863. 
G. L. Williams, Liability for Animals, 1090. 
5 [1947] A AO. 841. 
€ para. 1 
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established, the advent of fast-moving motor traffic has created a 
range of situations in which failure to contro] animals on the 
highway exposes members of the public to hazards quite as great as 
those for which ‘‘ dangerous ” animals may be responsible. The 
cow wandering from an ill-fenced field out into a busy road is just as 
serious a menace to society as a lion escaping from Longleat; and it 
is difficult to support any classification which does not recognise this. 
Similarly, even within the class of non-dangerous animals, changing 
situations have exposed inadequacies in the old categories. Lord 
Greene M.R. drew attention to this in Hughes v. Williams," when 
he noted that °: 


“ A farmer who allows his cow to stray through a gap in his 
—— onto his neighbour’s land, where it consumes a few 
cauliflowers, is liable in damages to his neighbour but if through 
a similar gap in the hedge it strays onto the road and causes the 
overturning of a motor omnibus, with death or injury to thirty 
or forty people, he is under no liability at all.’’ 


It is true that the Commissioners want to change this situation to the 
extent that the farmer may be liable in negligence in respect of the 
road accident, while remaining strictly liable for the cauliflowers. 
But even so the anomalous distinction prevails. It does not neces- 
sarily follow from what has been said that strict liability ought to 
be imposed in respect of animals straying onto the highway; it 
simply is that other categories of strict liability are difficult to 
justify if it is not. 

Why is it that the Commission has concentrated its attention 
upon the details and preserved a general framework which has so 
little to commend it? Itis not credible that the Commissioners could 
have buried themselves so deeply in the details that the defects of 
the general structure escaped them, although at no stage in the 
Report is the possibility of imposing either liability in negligence or 
strict liability right across the board squarely considered. These 
possibilities are mentioned indirectly at several stages in the Report, 
but nowhere are the arguments comprehensively rehearsed. It may 
be that a realistic appraisal of what could be put through Parliament 
is at the bottom of this, it being considered that the existing areas 
of strict liability should be left well alone and as much as possible 
done elsewhere by extending the ambit of negligence. If this is so, 
we should at least have been told what the Commission considers 
the optimum solution to be, even if it believes this to be presently 
unobtainable. It should not be the Commission’s function to 
undertake extensive research simply to patch up a defective 
structure; it would have been better to have reintroduced the 
Highways (Straying Animals) Bill, and left the rest to a more 
favourable occasion. 


T Rra K.B. 574. 
£ At p. 576. 
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Whatever the merits of the Report as a whole, most attention 1s 
bound to be focused upon the way in which the Commission has | 
dealt with Searle v. Walbank. In association with the recommen- 
dation that the general negligence principle should remain undis- 
turbed, the Commission proposes (subject to some qualifications 
relating to common land) the introduction of liability in negligence 
In respect of animals straying onto the highway. The rule in 
Searle v. Wallbank has been criticised often enough in the past, and 
evidence collected by the Commission confirms that there is good 
reason for a renewed attack upon it, as in some parts of the country 
animals are involved in more than one out of every ten road 
accidents reported to the police.* However, the introduction of the 
normal rules of negligence into this area is far from an ideal solution, 
as the ability to participate in negligence litigation is a very 
uncertain benefit to bestow upon the injured road user. The hazards 
of this means of seeking compensation are well known, and have 
recently been ably re-emphasised both by Professors Filiott and 
Street in their book on Road Accidents, and in the Report of the 
Royal Commission on Compensation for Personal Injury in New 
Zealand.** When the details of the proposal are considered, the 
position of the injured road user appears even less favourable than 
at first sight. The Commission does not take the view that simply 
to allow an animal to stray off land onto the highway should 
in itself necessarily be a sign of negligence. This is made clear in 
the draft Bill, published with the Report, which enumerates the 
following factors for the court to take into account in determining 
the requisite standard of care in a particular case 1°: 

(a) the nature of the land and its situation in relation to the 


highway ; 

(b) the use likely to be made of the highway at the time the 
damage was caused; 

(c) the obstacles, if any, to be overcome by animals in straying 
from the land onto the highway; 

(d) the extent to which users of the highway might be expected 
to be aware of and guard against the risks involved in the 
presence of animals on the highway ?*; 

(e) the seriousness of any such risk and the steps that would have 
been necessary to avoid or reduce it. 


While these considerations are simply intended as guides to assist 
the tribunal m determining whether there has been a failure to 


® Bee note 75 to para. 87 of the Report. 
10 D. W. Elliott and Harry Street, Road Accidents, 1968. 


11 Compensation for Personal rth cy New Zealand, ive of The al 
Commission of Inquiry, December 7; (1968) 81 M.L.R. 12 Ol. 8 (9). 

18 Does this part of the clanse mean that persons familiar with a particular 
locality (and therefore aware of the places in which animals are to 
be encountered) will be expected to exercise a higher standard of care 
those who are not? 
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take reasonable care, they will inevitably be useful devices in the 
hand of the defendant as he seeks to dispel the inference of negli- 
gence, and it is hard to avoid the conclusion that their presence in 
the Act, if passed, will make the task of the plaintif immensely 
more difficult. It is questionable whether this is desirable when one 
remembers the existing difficulties and uncertainties which the 
plaintiff has to face in a negligence action, The plaintiff is, more- 
over, not the only person who must be considered here; the com-_ 
plication of the factual inquiry which the provisions contemplate 
will slow up and render more expensive the whole judicial process in 
these cases. If this clause was omitted, it would be sufficient in 
most cases for the plaintiff to prove the animal’s escape from the 
control of the defendant and its involvement in the accident; the 
maxim res ipsa loquitur would usually do the rest. Would this be 
so unfair to the defendant? 1* 

It is probable that this limited imposition of liability in respect 
of animals straying upon the highway is the very utmost which the 
Law Commission feels could be pushed past the N.F.U. lobby in 
Parliament, and that more adequate protection for road users had 
to give way to this consideration.“ Even so, as the Commission 
acknowledges, the form of Hability contemplated will make it 
necessary for the prudent farmer to take out insurance against the 
risks involved. ‘This will obviously be a bitter pill for some to 
swallow, and it is rendered even more unpalatable by its uncertain 
effects, as the insurance companies consulted by the Commission 
have declined to forecast premiums in advance on the basis of the 
limited statistical information available. It has long been known, 
however, and recent research only goes to confirm this,** that the 
necessary cover could be organised far more cheaply under a national 
scheme than through private insurance. The Government should 
consider this (there might be considerable advantage in avoiding the 
entry of private insurance into this area from the very beginning), 
it is also likely that a public scheme in this area would attract a 
good deal of support from farmers. If the Government does not 
take the initiative, the N.F.U. would do well to consider the relative 
costs of the different means of securing cover before it mounts its 
next lobby. 

Where an animal strays onto the highway after being lawfully 
placed on common land abutting it, the Commission concludes that 
the imposition of civil Habihty on the owner of the animal would 
be inappropriate. However, evidence published in the Report shows 
where the answer to this problem lies. Figures provided by the 


14 Particularly in view of the fact thas he will probably find is necessary to 
Th dooa appear, ongl, tom parm. 04 dha i sco para. 56 of the Report. 
15 Iş does ap $4 thas the N.F.U. is reconciled to some 

degres ofc en ct eke 
® Bee, Sc, for example, Bioti and. Skee, Road Accidents, and the recent New 
Zealand Royal Commission Report. 
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Hampshire and Isle of Wight Constabulary reveal that accidents 
involving animals have been virtually eliminated along the stretch . 
of the A81 between Cadnam and Ringwood in the New Forest by ae 

very modest fence erected by the Ministry of Transport.'’ One 
lesson here js that the Ministry and local authorities (according to 
the classification of the road) should be required to fence common 
land abutting busy highways. Another is that, contrary to the view 
often expressed by farmers, a very simple fence can effectively 
contain most horses and cattle. The latter point surely justifies the 
imposition of a more severe standard of care in Searle v. Wallbank 
situations than that advocated by the Commission. 

What has been said in the preceding paragraphs leads naturally 
on to issues of a more general nature. The problems with which 
the Commission was faced in connection with liability for animals 
are common to many other areas of civil liability, and for this 
reason it must be hoped that the Commission’s conservative 
approach towards animals is not indicative of its approach towards 
civil liability as a whole. Finally, pleas in favour of a general 
reconsideration of the operation of civil liability are being increas- 
ingly frequently heard,** and until future developments in this 
direction are clearer, it must be doubted whether it is worth while 
for the Law Commission to use up jts valuable energy constructmg 
detailed reforms in isolated areas of the law. 


Sozon ROBERTS. 
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NOTES OF CASES 


Gorse THe Wore Hoas u. CRAMPHORN? 


Five principles of company law interlock in an inelegant manner. 
This relationship has never been fully investigated by the courts; but 
in Bamford v. Bamford,: Plowman J. began to unravel their twisted 
skein. 

The principles are: (i) The memorandum and articles constitute 
a contract under section 20 of the Companies Act 1048; and there- 
fore each individual member can sue to assert his personal rights 
qua member. (i) He cannot sue, however, where the matter is 
within the control of an ordinary majority in general meeting by 
reason of the rule in Foss v. Harbottle; and, therefore, he cannot 
normally challenge mere ‘‘ procedural irregularities »22 or mere 
breaches of fiduciary or other duties by the directors,* or even acts 
by them that are merely in excess of their powers, which can be so 
ratified. Such breaches of duty are said to be wrongs done to the 
company for which it alone can sue. (iii) Although residual powers 
of control are still regarded by the courts as belonging to the general 
meeting (as illustrated by (ii) ) nevertheless when the articles dele- 
gate powers to directors the general meeting cannot interfere with the 
exercise of those powers * (although it is not clear how far this prin- 
ciple extends to the right to control corporate litigation). (iv) The 
shareholder’s personal right of action probably extends to a right to 
have the constitution (memorandum and articles) generally 
observed,’ a right which is limited by principle (ii), but as yet 
limited to an uncertain extent. (v) The individual shareholder can 
bring in representative form a ‘corporate’? or “ derivative ”’ 
action to protect his company’s rights against nis Pail eae 
in control and have committed a “‘ fraud ’’; these ‘‘ frauds ” 
not open to ratification or approval by an ordinary majority "; but 
again the ambit and definition of *‘ fraud ” is uncertain. 

It had been once thought that where directors had acted for a 
“ collateral purpose ” although honestly, principle (v) would apply 
and ratification was not possible.” Hogg v. Cramphorn Lid., 


eas 2 All E.R. 655 2 MoDougall v. Gardiner (1875) 1 Ch.D. 18. 


V, Jensen [1066] Oh. 585 

— U.K. § (1888 oo Iroine v. Umon Bank 
of Australia (1877) 2 .Cas. 

5 (John) d Sons alford) Ltd. v. Shaw 2 K.B. 118, and the line 
of cases | to it: see er, Modern p. 127. 

© Salmon v. Guin d Astens Ltd. [1900] 1 Ch. 811; ati Quin d Ariens Ltd. 
v. —— 900] A.C. 442 (H.L.): and see Wedderburn [1957] Camb.LJ. 


t Gook v. Deska ee aia 
3 Gower, Modern Compa ~ 
— 
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however, demonstrated that this was not the case. Although a 
minority shareholder could sue to challenge such acts (there the 
issue of new shares to retain control for the directors), his action 
might be ultimately defeated because the court would send the 
matter back for a decision by the general meeting. In a previous 
note, it was suggested that Hogg’s case involved a ‘‘ corporate ” 
action, the writ being in representative form; and that therefore 
the decision represented an exception to the rule in Foss V. 
Harbottle and the principles set out above.’° Bamford v. Bamford ™ 
suggests that the exception may be of a slightly different character, 
though the result was the same. 

Bamford’s case also involved directors who issued ordinary shares 
previously unissued. This they were given express power to do by 
article 12 of the company’s constitution. Two shareholders (suing in 
a representative action) alleged that the directors had not exercised 
the power bona fide in the best interests of the company. Ata 
general meeting the issue of the shares was approved but the plain- 
tiffs alleged that such a ratification was invalid. Plowman J. 
assumed for the purposes of this preliminary issue that the allegation 
was correct that the directors did not exercise their power of allot- 
ment bona fide in the interests of the company but he made it clear 
that the “ assumption is merely that the board exceeded its powers 
not that it acted mala fide.” ° The case was, therefore parallel to 
Hogg v. Cramphorn Ltd. Plowman J. was disposed to agree with 
that decision but went into the problems more deeply because they 
had been more fully argued. 

His lordship first sets out the cases that clearly establish 
principle (iii), which he states as follows: 


sA company cannot by ordinary resolution dictate to or 
over-rule the directors in respect of matters entrusted to them 
by the articles. To do that it is necessary to have a special 


resolution.’’ Y 


10 See (1967) 80 M.L.R 77, where other authorities are cited which are not 
ted in this note. The ‘' collateral purpose °’ was the same as thai 
eged in Bamford, an attempt to retain control in the face of a take-over bid. 
It was olear , under the old law, the courts would not interfere with 
directors’ acta short of ‘‘frand’’ at the mit of minority shareholders: see 
Baloy v. Birkenhead, Lanos. & Oheshiro Junction Ry. (1850) 12 Beav. 488 
Cia ani of unfair calls made for improper motives; action in representa- 
tive orm; Lord Langdale M.R. ‘‘. . . is would, I think, be im le for 
this court to entertain jurisdiction m such a case as this witho — 
authority to interfere m the internal management of all companies 
...“ p. 442): and Anglo-Unieersal Bank v. Baragnon (1881) 
L.T. (0.A.): al there is @ hint in that case that action might 
be permitted in same cases of improper motive. 

11 [1968] 2 All E.R. 656. 

13 The case was thus not in the same category as Re Roith Lid. [1967] 1 All 
E.R. 487; noted 80 M.L.B. 566. On “‘ collateral ' where 
the directors were Ade ues alas the Bapore aaike Savoy: HAA Dispute 
(Milner Holland, Q.0., 1954, H.M.8.0.). 

13 [1968] 2 All B.R. at p. 668. 
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But this was not, in his view, what the resolution had tried to do 
in Bamford’s case. It did not control or dictate to the directors 
è concerning the exercise of a power given them by article 12. But 
even so, argued counsel for the plaintiffs, that power was a fiduciary 
power; and to allow the general meeting to exercise it, or validate 
its use, altered the character of the decision, because directors must 
consult the interests of the company whereas shareholders can 
consult their own interests.™* The defendants agreed that (subject 
to provisions in the articles) the power to issue capital lay, like 
other powers, residually in the general meeting. Article 12 merely 
gave the directors a delegated power to issue shares subject to the 
limitation that they must act in the best interests of the company. 
But if the board exceeded that limitation on its power, a general 
meeting could validate this action by virtue of its wider residual 
power so long as such a resolution did not conflict with the articles. 
Plowman J. accepted those arguments which he thought, derived 
support from such cases as Grant v. U.K. Switchback Rys.** and 
Irvine v. Union Bank of Australia | (cited above in support of 
principle (ii) ). Those cases showed that an excessive use of limited 
powers to sell property or borrow by directors can be ratified by the 
general meeting: He went on: 


“I accept however that they are not of themselves decisive of 
the question whether, whenever a limited power is conferred on 
directors, a residual power is necessarily left m the company. 
Whether any such residual power does or does not exist in any 
particular case will depend not only on the general law but also 
on the memorandum and articles of association of the company 
in question.” 18 l 
Here nothing in article 12 limited the residual power of the general 
meeting, which was therefore capable of validating the issue of 
shares. 

Two points of clarification emerge from the Bamford judgment. 
First it is now confirmed that acts done by directors honestly but for 
a ‘collateral purpose’? can normally be ratified by the general 
meeting by virtue of the latter’s residual powers. (This insistence 
upon the residual powers still enjoyed by the general meeting may 
go some way towards solving the problems that remain concerning 


14 One short answer to this paint might have been that since the phrase ‘‘ interests 
of the company’’ here means, ın English law, the interests of the share- 
holders as @ whole, no change in the character of the decision could be 
detected. 

15 As it did for example in Quin d Actens Lid. v. Salmon [1000] A.C. 442 


L.). 

16 TS 40 Oh.D. 185. It may be noted that in this case the limitations 
amounted to an express statement in the articles of whas amounted to their 
fiduciary duties, while in Irvine's case, infra, the limitation went to the nature 
of the transactions in which they could engage. I am indebted to Mr. B, 

Biutaky for the ion that this distinction may later become important. 


17 2 Cas. (P.0.). 
18 [1968] 2 All B.B. at p. 688. 
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control of corporate litigation and lend support to the idea that the 
normal articles of association allow either the directors or the general 
meeting to initiate such litigation.**) Secondly, this application of 
principle (ii) is, however, limited by the proviso that there must be 
nothing in the memorandum or articles to exclude such residual 
powers. If the articles explicitly do exclude the general meeting’s 
residual powers, the directors’ powers on the matter in issue are 
exclusive, within principle (iii), An improper use by the directors 
of their powers cannot, according to the tenor of Plowman J.’s 
judgment, be cured by ratification in such a situation. 

If that situation did arise it would become interesting to ask 
whether the minority shareholder could then sue successfully. The 
logic of both the Hogg and Bamford judgments is that he might do so 
despite the fact that directors owe their duties only to the company 
and not to the shareholders. Of course, such a result need cause no 
surprise if the plaintiff’s action is a “‘ corporate ” action brought to 
enforce the company’s rights; and that seemed to be a possible inter- 
pretation of the action brought in Hogg’s case. But it does not seem 
to be true of Bamford. In both cases the company was joined as a 
party and the plaintiff sued in representative form on behalf of 
himself and all other shareholders; but, as is well known, these 
formalities are common both to a ‘‘ corporate’’ action and to a 
‘* personal’? action (where the representative form of the writ 
merely shows a common interest of all the allegedly injured share- 
holders). In Bamford there seems little doubt that both counsel and 
Plowman J. dealt with the action as a ‘“‘ personal’? one which not 
merely fell within principle (i) but also illustrated principle (iv). 

Thus Plowman J. stated with approbation the plaintiffs’ first 
argument: 

“< The articles of a company constitute a contract binding on the 
company and all its members and each member is entitled as 

inst the company and every other member to ire that 
the affairs of the company s be conducted according to the 
articles for the time being in force. This proposition is merely 
an exegesis of section 20 (1) of the Companies Act 1948, Its 
purpose is to demonstrate that the plaintiffs are suing in respect 
of their own individual contrac rights and that the rule in 
Foss v. Harbottle*® is therefore excluded (see Edwards v. 
Haliwell.” This proposition is not challenged by the 
defendants.”’ ** 


The words italicised are for more than an ‘‘ exegesis ” of the Act; 
they constitute an enlargement of the minority’s contractual rights 


19 Seo Danish Mercantile Co. Lid. v. Beaumont [1951] Oh. 680. 

20 (1848) 2 Hare 461. 

21 [1950] 2 All B.R. 1084 (0.A.). 

23 [1968] 9 All E.R. at pp. 680-660 (italics supplied). I+ is to be noted how the 
words in italics are almost identical to the formula used by Jenkins L.J. and 
Romer L.J. in Re Harmer [1958] 8 All H.R. 680, 704, 706. 
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by adding principle (iv) to principle (i). Bamford’s case adds 
further authority to the view that principle (iv) is correct. In 
so doing it also clarifies the limits to be placed upon principles (i) and 
(iv) by virtue of principle (i). The problem here has always been 
how to recognise a situation where although the articles have been 
infringed, the shareholder nevertheless cannot bring his action to 
have the articles observed because of some special limit placed upon 
the general right by one limb of the rule in Foss v. Harbottle. 
According to the judgment in Bamford the minority shareholder 
cannot, it seems, bring a successful action if either the matter is a 
** procedural irregularity ” or the like which the ordinary majority 
in general meeting can validate or the matter concerns some other 
impropriety (such as a breach of duty by the directors) which the 
general meeting has power to ratify and does ratify (either in 
advance as in Bamford itself, or, subsequently on a reference from 
the court, as in Hogg). The new element in this way of stating the 
rule is the insistence upon actual ratification rather than the mere 
possibility -of it. The ordinary principle has so far been that a 
minority shareholder has no locus standi to bring an action wherever 
it 1s posaible for the ordmary majority to ratify (with the exception 
of the ‘ derivative ” or ‘‘ corporate ” actions under principle (v) ). 
That was the principle applied in McDougall v. Gardiner,™ even 
though there had been a breach of the articles. Similarly, in the 
ordinary cases of directors’ breach of duty, the possibility of ratifi- 
cation by the general meeting has been enough to deprive the 
minority member of his locus standi as plaintiff.* 

The curiosity of the new principle is that it increases the pro- 
cedural opportunities of the mimority shareholder, by allowing the 
action to be brought where previously he could not have cleared the 
first hurdle of possible ratification; but gives the same plaintiff little 
chance of ultimate success since the result turns on whether the 
general meeting does or does not validate the acts of directors who 
can so often manipulate the votes to secure a majority. As we 
have seen, if ratification were not to take place, the minority plain- 
tiff might now have a new opportunity to stop managerial impro- 
prieties. But, in the case of directors’ fiduciary duties, this again 
produces a curiosity. For it is trite law that directors owe such 
duties not to the shareholders but*to the company alone. Yet the 
shareholder might, it seems, now stop breaches that take the form of 
acts done for “‘ collateral purposes.” Why then, it may be asked 
in future cases, should he not also be allowed locus standi to prevent 
(subject again to actual ratification) breaches which involve “ secret 


23 For earlier authorities see Pig, Lid, Oemb.L.J. 104 and (1965) 98 M.L.B. 347; 
see too Kraus v. Lloyd 065] V.R. 282. It is to be noted that in 
Bamford’s case Plowman” J. extensively from Salmon V. Quin d 
Aatens Ltd. [1900] Gh Hil Whi 


n nerh 1 daD. 18 


in Pavlidss V. Jonsen [1056] Ch. 568. 
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profits ”?” and the like, or indeed the breach of any fiduciary duty? 
Yet, here again (except for the narrow area of principle (v)), the 
company to which the duties are owed has always been seen as the 
proper plaintif, under the other mb of the rule in Foss v. 
Harbottle."* 

In one respect, the Hogg Judgment may be thought preferable 
to that in Bamford since it seems to treat actions of this kind as 
“ corporate ’’ actions. It may be parenthetically noted that a 
personal action may not be framed in a representative form 
(although the writ frequently is so drawn); nor is it subject to the 
special equitable rules such as the need to come with *‘ clean handa,” 
the need to have owned the shares at the time of the wrongdoing, 
or even the need to join the company as a party (although, again, 
this is often done). Nevertheless, despite the difficulties involved 
in treating such actions as *‘ personal,” the Bamford judgment is to 
be welcomed as a step towards clarification of the individual share- 
holder’s contractual rights and the limits placed upon them. It 
also serves to indicate that principle (iv), which a decade ago was 
rarely if ever considered to be a principle of company law, has 
quietly gained acceptance by both the Bar and the judiciary. 


K. W. WEDDEBBURN. 


CONFESSIONS — CONTROLLING THE PoLICE 


Te recent case of R. v. Northam’ is of interest because of the 
light it sheds on the policy underlying the rules regulating the 
admissibility of confessions. In that case the appellant, when on 
bail and awaiting trial at Brighton quarter sessions for breaking 
and entering, was arrested by the police as a suspect in another 
breaking and entering at Westfield. Northam was desirous of 
returning to his wife as she was pregnant and unwell. Such would 
not have been possible, however, if a separate charge were laid with 
respect to the Westfield offence as Northam would then have been 
remanded in custody. When questioned by the police with respect to 
the Westfield offence Northam inquired whether or not the police 
would have any objection to this offence being taken into con- 
sideration at his forthcoming trial at Brighton quarter sessions. The 
police intimated that they would have no objection. Northam then 
made a confession with respect to the Westfield breaking and 
entermg. The police, for some undisclosed reason, decided to 
prosecute separately for the Westfleld offence and the confession 
made by Northam was admitted in evidence. The Court of Appeal 
(Criminal Division) quashed Northam’s conviction on the grounds 
26 On the origins of the two ‘‘limbs’’ of the rule, see [1957] Camb.L.J. 1%, 
196-198. 
1 (1868) 52 Cr.App.B. 97. 


2 On the nature of this procedure, see Jackson, Machinery of Justice in England 
(4th ed.), at p. 212. 
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that the confession had been improperly admitted. On the facts 
this decision is unexceptionable. An offer of police willingness to 
recommend that certain offences be taken into consideration 
obviously constitutes an offer of clemency.’ What is of note in 
Northam is the novel formulation of the rule regulating the admis- 
sibility of confessions. In the course of giving judgment Winn L.J. 
iae that there was, 


a distinction . . . to be kept in mind always between induce- 
zen [sic] by persons not in authority, with regard to which the 
proper test .. . must be whether a confession was in fact 
induced, whether there had been a persuasion of the will of the 
individual to make such a confession, whereas in the case of 
inducements by persons in authority, in particular police autho- 
rity, the question was, was any offer or promise e which was 
capable of constituting an inducement, as daci from one 
which in fact induced? ”’ * 


The locus classicus on the admissibility of confessions is, of 
course, R. v. Ibrahim" where Lord Sumner stated that before a 
confession is admissible in evidence it must be proven to be a 
“ voluntary statement in the sense that it has not been obtamed ... 
either by fear of prejudice or hope of advantage held out by a person 
in authority.” The application of this test requires the court to 
determine (1) whether the confession was preceded by conduct 
“ capable of being an inducement’’ and (2) if so, did the accused 
in ‘* actual fact feel moved to make his statement always remember- 
ing it is for the prosecution to prove that the inducement did not 
affect him.” ® This latter burden of proof could be satisfled by 
showing that at the time the accused confessed the inducement had 
expended itself’ or, more rarely, that the inducement did not 
operate at all on the mind of the accused.* The above test, which 
on authority appears to be the better view, differs from the per se 
rule of exclusion as formulated by Winn L.J. by which a confession 
would be automatically excluded once evidence of some inducement 
is produced. | 


3 In Northam itself Winn L.J. recognised that a ‘ et eee ae sub- 
stantial amount is in practice allowed in respect of aso hih a aE 
into consideration as distinct from those which are the substantive foundations 
of indictments, at p. 108. 

oe te Oe ee 108. This is a reiteration of the learned judge's 

tion in E. v. Riokards [1967] 1 W.L.B. 658. 
1914] A.O. 580, 600 (P.0.). Approved by tbe House of Lords in B. V. 
ars and Power — 


€ R. v. Cleary ) — 116; Archbold (86th ed), at para. 116. 
r Hoe ego Bow. Smich [1960] 85. 
® Situstions are foreseeable, lard where such an ent would be 


ang ett tho fll flee ia urge. Dakare ko haa ta gate 
do so l 


susible argument could be advanced that it did not induce the 
Of B. v. Bar [1941] 2 K.B. 881: 
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The difference between these tests may, however, be at best solely 
verbal. Normally, at the voir dire the questions of whether an im- 
proper inducement was held out and whether or not such inducement 
actually brought about the confession will be fused. Also, if the exis- 
tence of an improper inducement is proved an onerous burden rests 
on the prosecution to show that it was not a factor influencing the 
accused to make a confession, This may mean that for all practical 
purposes confessions will be excluded once an improper inducement 
is shown to exist.* Coupled with this is the difficulty of evaluating 
the impact of an inducement on the mind of a confessor. This 
requires not only a re-creation m court of the circumstances sur- 
rounding the taking of the confession and an assessment of their 
impact on the mind of the confessor but, in addition, the individual 
emotional and mental idiosyncrasies of each confessor have to be 
taken into consideration as “‘ not all accused are reasonable men or 
women: they may be very ignorant or terrifled by the predicament 
in which they find themselves.” 1° This problem is aggravated by the 
fact that there is a gap in our knowledge as to what actually occurs 
inside police stations—a gap which is normally unsatisfactorily 
filled by a swearing contest between the accused and the police as 
to what transpired. For the above reasons the test of admissibility 
as formulated by Winn L.J., while not representing the theory on 
which the courts admit confessions, may more accurately reflect 
judicial practice. 

An interesting consequence of the formulation of Winn L.J. is 
that it will more than ever concentrate judicial investigation, when 
ruling on the admissibility of confessions, on the investigatory 
practices of the police. Winn L.J. in distinguishing between con- 
fessions made to persons in authority and persons not in authority 
may have been merely prompted by a realistic assessment of the 
likelihood of oppressiveness when confessions are made in the former 
situation. This, however, is not a justiflable basis for formulating 
different rules but should merely be a factor to be taken into con- 
sideration when deciding whether or not the confession was induced. 
While Winn L.J. did not overtly state that one of the purposes of 
his formulation was to control police conduct he fully appreciated 
that his decision would have some impact on the “ efficient perfor- 
mance by the police of their duties.” ° The degree to which this 
will happen will be dependent upon the definition given to the 
concept of inducement. 

In one sense an inducement will always be present where a 
confession is made in response to police questioning or as a conse- 
quence of police investigation. Theoretically, the only situation in 
which all taint of any inducement is absent is where the confession 
is spontaneous in the sense of being the product of internal mental 

® See Nokes, Hvidenos (4th ed.), at p. 806. 


10 R. v. Hars and Power [1967] 2 W.L.R et p. 806. 
11 (1968) 52 Or. App. R. at p. 108. 
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pressures. The adoption of such a definition of inducement would, 
however, greatly circumscribe the scope of legitimate police 
investigation as routine investigatory practices would then be 
categorised as prohibited inducements. The courts in deciding what 
constitutes a prohibited inducement have been sensitive to this 
problem. For example, it has been held that a request by the police 
to accompany them to the police station while constituting ‘‘ some 
inducement in the colloquial sense . . . is not a sufficient inducement 
in law to render inadmissible a statement resulting from it.” P 

In a number of recent decisions the courts, however, have arti- 
culated extremely minimal standards as to what constitutes an 
inducement. In R. v. Smith, Lord Parker C.J. considered that 
even ** the most gentle, if I may put it that way, threats or alight 
inducements will taint a confession.” The same learned judge in 
R. v. Wilson was of the opinion that even a ‘‘ slight inducement ”’ 
held out by a person in authority could operate to exclude a 
confession.“ In R. v. Richards,’ Winn L.J. bimself considered 
that “ any kind of inducement made by a person in authority will 
make the statement inadmissible.” The adoption of such minimal 
criteria in determining what constitutes an inducement would 
greatly limit the scope of legitimate police investigatory practices. 

What is of importance is to realise that the definition given to the 
concept of inducement will be dependent upon the purpose or 
purposes of the rule excluding confessions. If the purposes are seen 
to be those of Lord Reid in R. v. Harz and Power," namely, to 
guarantee credibility and to protect the accused’s privilege against 
self-incrimination, then greater will be the tendency to define induce- 
ment in terms of the subjective mental processes of the accused. 
The more the purpose of the rule excluding mvoluntary confessions 
is seen as the control of police conduct, then greater will be the 
tendency to define inducement objectively in terms of police conduct. 
Until there is an accepted consensus on the policy underlying the 
rule regulating the admissibility of confessions there will be no 
uniformity in the way in which the rule of exclusion is formulated. 
It is to be hoped that this clarification will be provided by the 
Criminal Law Revision Committee which presently has the topic 
of confessions and admissions under advisement. 


D. D. PRENTICE. 


J. in R. v. Joyce [1958] 1 W. L. R. 140, 142. J— 
decision was in all ceobebiliky> anattasied by th v. Hars 


13 [1959] 2 Q.B. 8. 

14 9 W.U.R. 1004, 1100 (0.A.). 

18 [1067] 1 W.L.R. 658, 655. Of. R. v. Priestly (1966) 50 Or. App. R. 183 which 
inn LJ. in Rickards did not consider to be " wholly consonant "’ with 
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DISMISSAL OF AcTION FOR WANT OF PROSECUTION 


In three recent cases? the Court of Appeal appears to have adopted 
a new and, on the whole, stricter attitude in situations where there 
is inordinate delay in the prosecution of an action and an application 
is made by the defendant that it be dismissed for want of prose- 
cution. In (1) Allen’s case the action (arising out of a fatal 
industrial injury) was begun in 1960: by 1967 no summons for 
directions had been issued and the defendants had already lost their 
chance to make a claim against sub-contractors. In (2) Bosttc’s 
case a nurse had first complained in 1958 about an injury which, 
she alleged, had arisen in the course of her employment: the writ 
was issued in 1961 and by 1967 the defence had not been delivered. 
Finally, in (8) Sternberg’s case, which involved rather more compli- 
cated indemnity claims and, also, allegations of fraud, conspiracy 
and professional negligence, the original transactions giving rise to 
the dispute had occurred by 1954; the action was begun in 1960; 
by 1967 the case had not been set down for trial. In cases (1) and 
(8) the delay was due to prolonged inactivity on the part of the 
plaintiffs’ solicitors (or their clerks) which was said to amount to 
negligence. In case (2), although some of the delay was attributable 
to the plaintiff’s side, the defendants’ position had been weakened 
by their own dilatoriness (not mere inactivity). For these and a 
number of other reasons, actions (1) and (8) were dismissed and 
the plaintiffs were told that they had their remedy against their 
own solicitors; action (2) was allowed to proceed. 

There are only a small number of reported cases that have a 
direct bearing on outright dismissal for want of prosecution and its 
consequences.’ Among these, the Alen, Bostic and Sternberg cases 
are particularly important because in them the Court of Appeal 
explains the principles applicable at some length. While it may be 
rash to assert that the court has actually changed the law, a new 
trend in the exercise of judicial discretion in the face of an 
admittedly special type of situation is discernible. 

In the past, the picture ° gained from a number of cases reported 


1 Allen v. Sir Al — dé Sons Ltd.; Bostic v. Bermondsey and South- 
wark Group emant Commuttae ; Sternberg and Another V. 
Homma rad dasa fenagomani, Comms Sts 1 All B.R. 548. 
Prior to the cases under eden on the O.A. ordered the — 
dismissal of the action in at least two decisions, both of March 1067: 
gontin v. Beecholme Baksnss Ltd. (1967) 111 8.7. 216; pate) 2 Ai B 
66, and Fitspatnok v. pan elii Co. Ltd. [1967] 1 WLR. 108; [1967] 2 
All H.R. 657. The applications to dismiss in the present oases were made 
at the time of, CE decisions in Reggentin's case and 
Fitepatrick's case. More recently O.A. dismissed the actions in Clough 
and Others V. h and Others [1088 1 All B.B. 1179, and in Browne's 
; another case, where the application to 
dining failed, see Marlton and Another v. Lee-Leviten and A a 
BR. 874. On dismissal and res judicata, consider Pople v. Hoans [1988] 
-R. 748 (not involving inordinate delay). 
8 To oamplete a more general picture on the delays of justice one would have 
to allow for the cases on dismissal that have been reported; and also for 
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on the point of dismissal for want of prosecution * was that, when 
a master or judge was faced with an application to dismiss, he would 
normally order that the action should stand dismissed unless the 
next (or a prescribed) step in the proceedings were taken within a 
specified time; thus the dilatory party would expect to be given a 
chance to put his house in order. On the other hand, many if not 
all of these cases involved shorter delays, such as could not be 
described as inordinate, and can be distinguished from the cases 
under consideration on this ground.” 

In the present cases the Court of Appeal in effect laid down that 
when the following conditions are satisfied judicial discretion should 
normally be exercised in favour of an outright dismissal : 

(a) The delay for which the plaintiff’s side is responsible must 
be inordinate. It is undesirable to lay down any precise line. This 
will vary from one case to another ‘‘ but it should not be too diff- 
cult to recognise inordinate delay when it occurs”? (Salmon L.J.). 

(b) The delay must be inexcusable.‘ It must not have been 
waived, or brought about, by the defendant. Mere inactivity on 
the part of the defendant will not normally excuse a plaintiff (or his 
legal advisers). It is a basic rule of the present adversary system 
in civil litigation that the plaintiff’s side bears the primary res- 
ponsibility to proceed with the case. A proper weapon against an 
inactive defendant is judgment in default (Diplock L.J.). 

(c) The delay must be such as seriously to prejudice the chances 
of a fair trial, to the detriment of the defendant and of justice 
generally. The duration of the delay may itself be evidence of such 
prejudice; the proof of facts may depend on oral testimony; or the 
defendant may have a good case for contribution or indemnity 
against a third party which it is now too late to assert. 

(d) There must be no other circumstances relevant to the 
exercise of judicial discretion and requiring a different conclusion.’ 
The court should consider, inter alia, whether the delay was due to 
the plaintiff personally ” or, as is more usual, to the fault of his 
solicitor; whether in this case the solicitor is solvent enough (or 


the large number of — day to day, cases that have proceeded to 

Judgment and where an ne eee jones fot Went ol tion is 

not known to have been Of. Smuth v. Leech Brain [1961] 8 All B.R. 

TEO (aver eigut death aad qi ent). 

6.9., the cases in 80 E. & E. Dig. (Repl.), pp. 164-165; with few exceptions 

these cases were decided in the nineteenth th oon 

Bee Jeasal M.R. in Eaton v. Storer (1882) 22 91. 

oe the ascertainment of the extent of the , especially 
oe ae cases, is nob inexcusable; an alternative course, however, for 
there is some procedural machinery, is to conduct the proceedings in two 

stages, one on Hability and the other, later , on damages (Salmon L.J.). 

See R. B. O., Ord. 88, r. á (2); the ls m of Motor Acoident Cases, a 

report by JUSTIOM, London, pire, 22-98; the Winn “Report on 

ersonal N 


Éa 


P Injuries Litigation, Gmnd. os. 85-88, 96, 230 (referring to 
B.8.0., Ord. 14) and 485-495 (esp. 494); and for a different approach, of. 
E.8.0, Ord. 15, r. 16. 


Jr 5 Orthopasdio Ltd. v. Zimmer Manafacturing Co. [1068] 2 All 
terolaim). 


bj 2 
l 
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insured) to meet a claim for damages from his client; and the 
conduct of the defendant’s side (other than mere inactivity), as in 
case (2). It should then, if necessary, strike a balance between any 
hardship to the plaintiff resulting from dismissal (especially if the 
period of limitation has expired) and the prejudice to the defendant 
and to justice resulting from more delay, always giving due weight 
to the basic rule stated above, under (b). 

To the objection that to strike out a man’s action without trial 

offends against the Magna Carta, because he is being deprived of his 
right to come before the courts, Lord Denning’s answer is that “ the 
delay of justice is a denial of justice.” One might add that, legally, 
the Court of Appeal’s position is covered by the Rules of Court: 
to challenge these as ultra vires the enabling statute would not be 
an easy task.’ 
_ The policy of the Court of Appeal is consistent with the public 
interest in the fair and speedy administration of justice and with the 
philosophy which underlies the limitation legislation.*° The court 
hopes that its determined attitude, and the rule that an innocent 
plaintiff whose action is dismissed can have his remedy against his 
negligent solicitor,’ will induce those responsible for the progress of 
cases to get on ” with them.” This line, although generally desira- 
ble, may sound rather drastic vis-d-vis such a plaintiff if his solicitor 
1s viewed not as a freely chosen agent ™ but as an officer of the 
court. It may also sound a little harsh on solicitors whenever (as 
1s Often the case in personal injury litigation) the defendant in the 
dismissed action or his insurers are not co-operative: in this respect, 
however, it is a by-product of the present adversary system (supra, 
(b)). Given this system, my only reservations relate to the prima 
facie irrelevant considerations raised (supra, (d)) by the Court of 
Appeal’s inquiry into the solvency and insurance cover of the 
plaintiff's solicitor.“ 

A disappointed plaintiff who wishes to make a claim against his 
negligent solicitor will normally seek damages for professional 
t eg., Ord. 19, r. 1; Ord. 25, r. 1 z 2 (2). Bee also the reference 

i Salmon L.J. 


to mherent jurisdiction b 
* But see Re Grosoenor Hotel, London (No. 2) [1964] 8 All B.R. 854. 


19 For a reference to limitation, see Krakauer V. Kats 1 All B.R. MA. 
*1 For another, less defined, remedy, see the Solicitors , a 50 @). See 
also the Solicitors Acts 1965, s. 11, and 1957, Sched. 1, as amended: and 


B.8.6., Ord. 62, r. 8 (1). 

12“ Onoe it ia generally recognised ’’ what the consequences of ‘‘ inordinate and 
inexcusable delay '’ are likely to be ‘' there will . . . be a remarkable improve- 
ment—an improvement which it has apparently been impossible to achieve by 
any other means’’; and ‘‘ a stricter view may now be taken of delays occurring 
after the recent decisions than of delays occurring before them ” (per Salmon 
LJ.). On the evils of delay and —— remedies, see also the JUSTIOR 

rt, gala ign a an Py Bee also the criticism of the present 
es in Wales v. Wales and Ano (1967) 111 8.J. 946 (10 years between 

i accident and judgment). 

1, Bee the references to by Diplck LJ. and Salmon L.J. 

But seo, per Diplook L.J.: ©... in exerasing a discretion, even a judicial 
one, the courts can temper logio with hamanity. .. ."’ 


— 


700 ° THE MODERN LAW REVIEW Vor. BI 


negligence. If the claim js not settled the court will have to assess 
the value * of the right that was allegedly lost to the plaintiff. The 
° dismissal order is here not a novus actus interveniens, and the onus 
is on the defendant solicitor to prove that his farmer client’s “€ claim 
in the dismissed action would not have succeeded had it been prose- 
cuted with diligence ’? (Diplock L.J.).1’ Some guidance on 885685- 
ment can be derived from cases against solicitors arising out of a 
failure to issue the writ within the limitation period * or to put 
forward a defence.” In some of these cases the former client 
recovered only part of the probable full value of a successful claim 
(and mutatis mutandis for a failure to detend)—presumably because 
the court was satisfied that his chances of success in the earlier 
proceedings were not unqualified. 
One hopes that this new approach to delay and dilatory solicitors 
will also do much to improve the image of the profession. 


ANDREW DEMOPOULOS. 


ESTATE AGENT’sS COMMISSION 


In Jacques v. Lloyd D. George & Partners Lid.’ the Court of 
Appeal considered whether a proposed vendor was liable to pay 
commission to his estate agent on a sale which had not been 
completed, where part of the agency agreement read: 


‘* (8) Should you be instrumental in introducing a person 
willing to sign a document capable of becoming a contract to 
urchase at a price, which at any stage of the negotiations has 
agreed by me, I to pay you a commission of £250 

or 7$ per cent. of the selling price, whichever is the greater. 


In his judgment Lord Denning M.R. found against the estate 
agent on two main grounds, one being that as the agent’s represen- 
tative had said to the vendor when he put the agency agreement 


15 The action is one for breach of contract: Groom v. Orocker [1088] 2 At Y. 
904, 401-402, 418, 418; Bailey V. Bullock [1080] 2 AU E. — 
Kirby-Smith [1964] Ch. 508; [1964 3 All B.B. 685, referring also to te 
H Byrns case; Cook v. S. ] 1 All E.R. 248; [1967] 1 All B. 
299. also the Boliators Act „s. 60 (4), nullifying oertain exception 
clauses relating to contentious business. For a claim in , sce Groom V. 


Crocker ere . 

16 No great di ty appears to arise from Allen's cam; or from Stemberg ® 
case, in connection wi TIETE OL E vat ar ip 

17 Applying Armory v. Delamérie (1721) 1 Str. 505. Gee also Godefroy V. Jay 

) 7 Bing. 418 (failure to defend). of 
.g-, Clayton v. Kearsey (1985) 79 B.J. 180 (nominal damages on account 
the improbability of even a favourable judgment being satisfied); : 
R.A.F. Assn, [1088] 1 W.L.B. 568; [1958] 2 All E.R. 241; Yardley V- 
Ciombes, The . i 

19 ag., Godafroy vV. Joy; Cook v. 8., where the court had inter alia to assess 
the chances af success of a defence and cross-prayer in an earlier, undefended, 

divorce case. 1 [1968] 1 W.L. R. 625. 

3 The consideration was to be £2,500. Lord Denning’s view was forthright 


expressed. ‘‘ Can an estate agent insert such a clause and get away w1 
it? I think not” (p. 639). 
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before him for signature, “If we find a suitable purchaser and the 
deal goes through, you pay £250,” the agent could not escape that 
misrepresentation by relying on the words of the agreement. The 
other main ground is composite and is harder to follow. 

Lord Denning first objected to the clause because it was “ wholly 
unreasonable and totally uncertain’’? but he did not indicate 
whether it was the unreasonableness which would vitiate it or the 
uncertainty or the two in conjunction. Apart from restraint of 
trade cases and contracts with infants unreasonableness will only 
affect a contract where it goes to prove fraud, duress or undue 
influence. Then Lord Denning said that when an estate agent agrees 
to find a purchaser for a house “the ordinary understanding of 
mankind is that the commission is payable out of the purchase 
price when the matter is concluded ’”’* and if no explanation of 
the agency form is given a client is entitled to assume that the 
form ‘‘does not go beyond the usual understanding in these 
matters.’? He then added that in the absence of an explanation 
the client may assume that the form contains “‘ nothing unreason- 
able or oppressive.” Is this the same thing? A clause may 
surely divert from the ‘‘ usual understanding’’ yet not auto- 
matically be unreasonable or oppressive. Which is the test? 
Lord Denning then said that if a client does not read the form and it 
is found to contain a clause which is “ wholly unreasonable and 
totally uncertain ” (back to the first phrase) it cannot be enforced 
against the innocent vendor.” Apparently the vendor is better off 
if he signs without reading than if he reads and signs without under- 
standing. Is there one rule for the case where a person reads the 
agreement but is given no explanation (nothing unreasonable or 
oppressive and/or no departure from usual terms) and another for 
the person who neither reads nor is given an explanation (nothing 
wholly unreasonable and/or totally uncertain)? 

If the agreement contains a vitiating clause Lord Denning’s view 
is that the agent could only have his commission ‘‘on the usual 
basis,” namely, if the sale goes through." It is settled law that a 
clause which is so uncertain that it cannot be construed can 
invalidate a bargain if the parties can be regarded as never having 
reached a concluded agreement, particularly where the vague clause 
is fundamental to their bargain.’ Lord Denning seems to have 
made new law when he says that the “‘ ordinary understanding of 
mankind ” will import terms into an estate agent’s contract so as 
to put a positive duty of explanation onto the estate agent if he is 


2 [1968] 1 W-L.R. at p. 680. He said that even s blank form with a sig- 
nature on ib is ‘‘ capable of becoming a contract '’ when all the blanks have 
pose ee ne: 


4 
€ Tod. 
t He did not say what the rate of remuneration should be, whether the rate 


agreed or a ‘‘ usual ’’ rate. 
7T Soammel v. Ouston [1941] A.C. 251. 
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to avoid having the agency agreement set aside. Lord Denning 
himself cited no authority for his propositions. This is a very high 
point of consumer-protection. 

The two other judges in the Court of Appeal did not follow Lord 
Denning’s lead and they disagreed to some extent with him and 
completely with each other in both arriving at the same result. 
Neither relied on the “ordinary understanding of mankind.’’ 
Edmund Davies L.J. decided against the estate agent because of the 
misrepresentation but said that though the clause concernmg com- 
mission was uncertain in its exact scope and operation he would 
probably have found it effective had the point stood alone. In this 
case a binding contract had been made and this situation was covered 
by the clause despite the fact that there were other possible 
bizarre interpretations of the words used in it.* 

Cairns J., on the other hand, said that on the pleadings the mis- 
representation point was not open to the appellant. He would 
find against the estate agent because the commission clause had 
“ no clear meaning at all.”?* For the clause to have legal effect, 
“it must be ascertainable at the time of the contract of agency 
what class of events will attract commission.” 1° In his view, if the 
sale went through, the agent would be entitled to commission “‘ on 
the usual terms or possibly on the basis of a quantum meruit.” 11 
What are “the usual terms ” in a profession with no universally 
regulated scales of charges? 7 

These judgments may father many, l 

i H. W. WiI.xrnson. 


Two CasEs on CONTEMPT 


In R. v. Thomson Newspapers Ltd., ew p. Att.-Gen.’ contempt pro- 
ceedings were instituted against the editor, proprietors and printers 
of The Sunday Times newspaper following the publication of an 
article that referred to the background of one Malik at a time when 
he was awaiting trial on a charge under the Race Relations Act. The 
several defendants conceded that the description of M. as a person 
who had had “ an unedifying career as brothel-keeper, procurer 
and property racketeer °” was potentially prejudicial to his fair 
trial,” and liability was held to have been incurred even though the 


68] 1 W.L.R at p. 688. ® Ibid. at p. 684 
10 . ab p. 685. 11 Ibid. 
13 The scale fees of the Chartered Auctioneers’ and Estate Agents’ Institute, for 
— — do not bind non-members. 
1968] 1 All E.R. 288. 
alik was convioted and appealed to the Court of A seeking to have the 
vcore evens on es pea intor aha, that publication had in fact 
deprived him of a general ncn dE hated ily 
E.R. 582. For & g main categories of conduct Hkely 


i asnounh inten tiougan intsinging of the ea judios Talo, wet 


p. 187 et seg. For further recent incidents, se Thi Tima. Pe ruary 21, 1968 


Noy. 1968 NOTES OF CASES ° 708 


Divisional Court was, in the words of Lord Parker C.J., “ quite 
satiafied that this newspaper, with a clear record of some 150 years, 
had devised, and the editor, Mr. Harold Evans, had ensured was 
operated, an elaborate and reasonable system to avoid contempts 
of this sort, or indeed any contempt of court.” °> Times Newspapers 
Ltd. was nevertheless ordered to pay a fme of £8,000, though no 
separate fine was imposed upon the editor or the printers. 

The decision in this case, though by no means surprising, cannot 
be regarded as entirely satisfactory. Apart from the fact that it is 
hard to justify the imposition of liability without fault in a common 
law offence, it is especially difficult to appreciate why Times News- 
papers Ltd. should have been fined such a substantial sum when its 
officers had taken all reasonable precautions to prevent the error of 
judgment that gave rise to the publication of the prejudicial matter.‘ 
Surely, given the adequacy of the system that had been adopted and 
operated, it is not a sufficient justification to assert with Lord Parker 
that this is a * serious case’? having regard to the likelihood of 
prejudice being occasioned.‘ 

These points apart, it should further be noted that the con- 
trasting of this decision with the provisions of section 11 (1) of the 
Administration of Justice Act 1960 highlights something of an 
anomaly within this area of the law. Section 11 (1), it may be 
remembered, reverses the decision of the Divisional Court in 
Odhams Press Lid.* and provides that a publisher will not be held 
to have committed the offence if having taken all reasonable care ‘ 
he does not know or have reason to suspect that proceedings are 
pending against D, the person whose trial is allegedly prejudiced. 
According to Thomson Newspapers Ltd., however, the position 
is apparently different where an editor or other primary publisher 
reasonably fails to appreciate that a given pubbeation contains 
matter that reflects adversely upon the character of E, a person 
against whom he knows proceedings to be pending.* This distinc- 
tion does not appear to reflect anything other than the essentially 
piecemeal approach to the problem that was adopted in the 1960 
Act. Itis to be hoped that time will again be found to introduce the 


necessary amending legislation. 


a tae eee ae a cee Ghee he oa oe — 
ibid. July 17, 1088; (comments in the O.A. on the legality of a television 
interview conducted by David Frost with Savondre eat a time when criminal 


roceedings were apparently imminent). 
> F166] 1 AN B-B. 268 a 268 at p. 270. 
4 error was on the of the writer of the article and the barrister em- 


loyed to read the ey proofs 
s . at p. 370. 

* [1956] 3 All H.R. 404. 8. 11 was enacted followi a 
the Justice Committee in their report Contempt of — 

7 s. 11 (8) places the onus of roof on the defendant — 

8 Protection is, oe ee p= 
publisher or ‘distributor makes the seame (reasonable) mistake. 
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The decision of the Court of Appeal in Ea p. Blackburn (No. 2) ° 
dismissing an application for an order against Mr. Quintin Hogg for 
contempt through an alleged ‘‘ scandaHsing ’’ of the court’is an 
altogether more satisfactory case. The proceedings here arose from 
an article m the magazine Punch in which Mr. Hogg criticised cer- 
tain observations of the Court of Appeal and certain decisions which 
he erroneously attributed to that court but which were in fact 
decisions of the Queen’s Bench Division. On the facts of the case 
the failure of the application was entirely predictable since the 
published remarks appear to have been well within the bounds of 
permissible crtticism.’® They clearly did not have the necessary 
tendency to interfere with the administration of justice—a tendency 
which would incidentally normally be considered to be present 
where there was an imputation of corruption, conscious or uncon- 
scious bias `! or Incompetence to a court or to a member of the 
Judiciary acting in his official capacity.” The case is nevertheless 
of considerable interest and importance in that the Court of Appeal 
went out of its way to emphasise the need to preserve the right to 
comment freely upon all matters of public interest, including the 
administration of justice. This is to be welcomed and (in conjunc- 
tion with the recent remarks of Lord Gardiner when speaking in the 
House of Lords debate on the law and the Press) “ it should help 
to allay the fears of those such as Mr. Cecil King who have con- 
sistently maintained that this obscure branch of the law of contempt 
s0 operates as to prevent “ all serious criticism of judicial proceed- 
ings above the level of magistrates’ courts.” 15 Whether the case 
is In fact authority for the view that a technical defence of fair 
comment is available to a person charged with ‘‘ scandalising the 
court ” is not entirely clear. On balance the answer appears to be 


* R. v. Metropolitan Polioe Commr., ex p. Blackburn [1968] 2 W.L.R. 1204; 
[1968] 2 All H.R. 819. 


10 Mr. stated, inter alia, that the Act had been *' rendered virtually 
ea he ihe e erie and, in the leading case, 
erroneous decisions of the courts, including the Court of Appeal.’ 

11 Ses, 6.9., Wilkinson, The Times July 16, 1980 (general manager of the 
compeny publishing the Daily Worker sentenced to nine months’ — 


a reference to Bwift J. as ' a 2 BPE Coe 


biss '’); e ora eet (1928) 44 T.L.B. 

The Times, 9, 1081; Vi ° The Timas. October 14, 1928. 

13 Sa hr 9 Q.B. 38 g Yo newspa can exist upon ite merits, 
which Bench, bly for Mr. ustice Darling, is 
13 The et 2 does west eed ak to cover all ries of conduct or comment bhat 
— — ving the proscribed . In Re Niol [1954] 8 D.L.B. 
690, for example, the offence was held to have been committed where s 
per article discussed a recently i death sentence and stated that 


Tow 5pS 
capital punishment was itself murder implicated in guilt ‘‘ the 12 people 
who planned the murder" and the judge ‘‘ who caused the exquisite torture of 
antic 

14 H b., Vol. 274, cols. 1488-1480. 

15 The statement was made at the A.G.M. of Bunday Pictorial Newspa held 
on June 4, 1988, Bee also the Ninth Report of the General Counci) of the 
Press at p. 19 where Mr. King reiterates his view. 
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that it is authority for this proposition ** notwithstanding a passage 
in the judgment of Salmon L.J. that appears to suggest that the 
defendant publisher must satisfy a criterion of ‘* reasonable 
courtesy ’’ as well as one of good faith.’ 


C. J. MILLER. 


SEARCHES AGAINST NAMES IN THE LAND CHARGES REGISTRY 


“ Tue real problem is, what is meant by the name or the names of 
the estate-owner in this legislation?” [The Land Charges Act 
1925].7 In Oak Co-operative Building Society v. Blackburn ° the 
Court of Appeal made a justifiable policy decision on questionable 
legal grounds. Francis David Blackburn owned 84, Union Street, 
Southport. He contracted to sell the property to C and she took 
ion. Blackburn later made a mortgage which was registered 
in the Land Charges Registry against him. C consulted e solicitor 
who registered her contract as a C (iv) land charge against “‘ Frank 
David Blackburn.” Blackburn carried on business as an estate 
agent as Frank D. Blackburn and was usually addressed as Frank. 
He applied to the Oak Co-operative Building Society ? for a fresh 
mortgage, they made a search against ‘‘ Francis Davis Blackburn ”’ 
and obtained the reply im standard form “ No subsisting entries 
clearly affected + but the folowing entries which may or may not 
relate thereto appear.” Then details of the registered mortgage 
against “ Blackburn, paces David, 26, Crescent Road, Southport, 
Lancs ’’ were given. The mortgage was granted, the previous 
liability being repaid. Blackburn defaulted m his repayments and 
went bankrupt and the building society claimed (inter alia) pos- 
session from C. She claimed that her -registration protected her. 
Ungoed-Thomas J. at first instance held that she was not protected 
by her entry against ‘‘ Frank David Blackburn ” because she had 
not registered ‘‘in the name of the estate-owner ” within section 10 
(1) of the Land Charges Act 1925. He said: ‘* what is contem- 
plated is that [a land charge] shall be registered in [the estate- 
owner’s| proper formal names and not in any pet, famiHar, nick or 
common forms of those names or any other names by which he may 


The decision of the Privy Council in Ambard v. Att.-Gen. for Trinidad and 
‘ Tobago [086] 1 Al HOR. 704 is generally considered to be to the same 
effect. PIPN T i Ta AS o E ea oe Bee, 
— Nicholls qoin 12 O.D.E. 280 stp. 6 especially; Dunbabin, ea p. 
iiams (1936) 58 -L.R, 484; Brett (1050] V. . R 226. Sed quacre whether 
a defence of justification is available. In Att.-Gen. v. Blomfield [1914] 
Pi a a ar suggested that i+ was not. 
1204 at p. 1207. 
jad ent of the Court of A in Oak 0 
tvs Building Society Ltd. v. É lackbarn [1988 cE — Ta 
ing the decision of Ungoed-Thomas J. — 


— Rowell LT. called his application form *' a pack of lies " (p. 1088). 
* The report says this but ee A oe (p, 1008) oana 
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from place to place or time to time be known.” * In his view, if 
registration against an informal:‘name-were effective, then one could 
not rely on a search against Richard without searching against Dick 
as well, or against Henry without searching against Harry and Hal. 
The Court of Appeal * unanimously reversed his decision and said 
that if a registration is made “‘ in what may fairly be described as 
a version of the full names of the vendor, albeit not a version which 
is bound to be discovered on a search in the correct full names, we 
would not hold it a nullity against someone who does not search at 
all, or who (as here) searches in the wrong name.” " 

The appeal court pointed out that a purchaser who had made an 
official search against Francis David Blackburn would have obtained 
a clear certificate and C’s entry would not have prevailed against 
him.* The dispute here was between one person who made an 
official search in an incorrect version of the estate-owner’s name and 
another person who made an entry in an informal version of the 
estate-owner’s name. Where both parties are in error, who loses? 
The court arrived at its conclusion by considering (inter. alia) 
sections 10 (2), 17 (4) and 19 (1) of the Land Charges Act 1925.° 
The court’s approach was to say that the land charges ‘“ system 
should be made to work in favour of those who seek to use it in a 
sensible and practical way ” 1° and this meant in the case before it 
that C, having registered against a name under which Blackburn 
“ ordinarily passed ’? (Frank),** had done enough to defeat a clear 
search against a name which Blackburn did not possess (Davis). 

On appeal there were, in effect, held’to be three categories of 
registration; the first a'registration against a correct formal name, 
which will bind all searchers (or persons who do not search at all); 
the second a registration in a version of the full names, which will 
bind only inaccurate searchers (or persons who do not search at all); 
the third (by implication) a registration in what cannot be said to be 
a version of the full names, which will bind no one “—if property 
is owned by AB and a land charge in respect of the property is 
registered against CD, a purchaser is not bound by it even if he 
searches and finds it, for CD is not the estate-owner’s name. This 
threefold categorisation may be “‘ sensible and practical ’? but it 
seems at variance with section 198 (1) of the Law of Property Act 
1925, which says that registration as a land charge ** shall be deemed 
to constitute actual notice. . . to all persons and for all purposes 
connected with the land affected.” Apparently this means that a 


= [1967] Oh. 1169 at p. 1178. € Harman, Russell and Sachs L.JJ. 

T p. 1081. 3 Ibid; s. 17 8) of the Land Charges Act. 
* s, 10 (9, “a land charge shall be registered in name of the estste-owner.”’ 
L sears de ie) eT ee ee 
to be made. B. 19 (1) allows general to be made, for 

example, ‘as to forms end contents of applications for registration . 
requisttions for and certificates of official es.” Those forms indicate that 
the estate-owner’s name should be shown; Schedule, Lend Rules 
Toes CST 1095 No. 1006). 19 p. 106L 
11 p. 1060. 13 p. 1061. 
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registration is either effective against everyone or against no one. 
There seems no room for the court’s second category. 

Another problem is that of deciding in each case whether or not 
the registration is in a version of the estate-owner’s full names. Is 
Bessie a version of Kiizabeth? Is Jack Kennedy a version of John 
Fitzgerald Kennedy? The court considered it important that Black- 
burn was known as Frank though correctly called Francis.** What 
if I register against ‘‘ Bessie ’? when Elizabeth, the estate-owner, is 
rarely or never called anything but Elizabeth? Is the test ““ Was 
she known as Bessie? ” (subjective) or is it ‘ Is Bessie a sufficiently 
common. corruption of Elizabeth to be an acceptable version of it? ”’ 
(objective). This remains to be elucidated. 

A regrettable result of the decision is that those who rely on 
personal searches are put at risk. A personal searcher against the 
defendant’s true formal name of Francis David Blackburn would 
not have discovered the entry egainst Frank but would, in the 
Court of Appeal’s view (obiter), have been bound by the entry, 
under section 198 (1). The court dismissed the problem by saying 
“ we think that anyone who nowadays is foolish enough to search 
personally deserves what he gets.” ** But the system is provided 
by the Act and the court ought not to make it useless because 
unreliable through a cause the searcher cannot guard against. It is 
inconsistent that section 198 (1) should have been read one way 
when the court considered the point at issue in the case (i. e., “ all 
persons ” in section 198 (1) does not mean “‘ everyone ” when the 
entry is against a version of the true formal name) and another way 
when an obiter dictum was being dropped (i.¢., “‘ all persons ”’ 
means ‘‘ everyone,” even a personal searcher against the true formal 
name). It is suggested that the same principle should apply to 
personal searches as the court apphed to official ones, namely, that 
if they are made against the correct formal name, then no registra- 
tion in a version (which must strictly be incorrect) of the name 
should prevail over the clear search. The burden of making a 
correct entry should fall on the person who is going to seek to rely 
upon it and who has the means of finding out from the estate-owner 
what is his correct name. It is suggested that the decision at first 
instance, which does not involve the abuse of section 198 or the 
hazarding of personal searchers, is sounder law and that it is regret- 
table that it was, as a matter of policy, unacceptable to the Court of 
Appeal. 

H. W. Woxmsox. 


Trustees Purcuasina REVERSIONS 


‘‘ Tene is a long established rule of equity from Keech v. Sandford 
downwards that if a trustee who owns the leasehold gets in the 
freehold that freehold belongs to the trust and he cannot take the 


13 p. 1058. 14 p. 1062. 
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property for himself.’?! This recent dictum of the Master of the 
Rolls is hardly consistent with the expression of the rule relating to 
the purchase of a reversion by a trustee usually found m the text- 
books. A typical statement is that in Lewin on Trusts. 


K ee rule in Keech v. Sandford has been] extended by 

urchases of reversions on leasehold pil aa BR len 
the EE are renewable by custom or contract., ough 
it has been held not to apply to the purchase of reversions 
where there is no right or custom of renewal the principle of 


Keech v. Sandford may even so apply if the freehold was offered 
to the trustee in his capacity as tenant.” * 


At first sight the English cases support the narrow rule of the 
books rather than the wide rule enunciated by Lord Denning but 
it will be suggested that an interpretation which supports the wide 
rule is possible, desirable and justified. (It is impossible to know 
what the Court of Appeal thought of the case-law on the point at 
issue since, as the Weekly Law Reports make clear, no cases were 
cited to the court.) 

The rule in Keech v. Sandford originated in the granting by 
colleges and ecclesiastical bodies of leases which customarily they 
renewed,’ the expectation of a renewal by the tenant being known 
as “tenant right ... which though an improper, is become a 
technical term.’?* When the possibility of extending the rule to the 
purchase of reversions was raised less than twenty years later in 
Norris v. Le Neve * Lord Hardwicke commented that ‘* No case has 
been cited in point but only argued by way of analogy to cases of 
leases which . . . are very different.” That was the view also of 
Sir William Grant WLR.: in Randall v. Russel,’ who held that W, 
a life-tenant who purchased the reversion from X to whom it had 
been assigned by St. John’s College, acquired it beneficially, not on 
the trusts affecting the lease which W held of the college: 


“If [W] had purchased from the College, it might be said, 
that she thereby intercepted and cut off the chance of future 
renewals, and, consequently, made use of her situation to 
prejudice the interests of those who stood behind her; ... 


1 Protheroe v. Protheroe [1068] 1 W.L.B. 519, 621; [1968] 1 Al E.R. 11, 


Lawin on Trusts — 147; Halsbury’s Laws of Hngiend (8rd ed 
Vol. 88, p. 887; and Miador's Leadon asor in Equity ih ot), il 


650; Snell’ Pri — ia tp 
5j Eq (and ries a Ae Ta — of qs (8th ed.), p. 170. ð 
rule 1s these narrow terms b Wilberforce J. (as he then was) in 


Phs v. Boorumen [1964] 2 All E 187, 202. Most authorities include 
fraud in their statement of the role; a striking example of the latter bang 
furnished by Hahesy v. Guiry [1918] 1 I.R. 185. 

2 Ashburner, op. oit., p. 809; orris V. Le Neve (1748) 8 Atk. 26, 88, per 
Lord. wioke. 


4 Pickering v. Vowles (1788) 1 Bro.0.0. 197, 199, per Lord Thurlow. 
5 (1748) 8 Atk. 26, 88. The Lord Chancellor was refusing leave to bring in a 
bill of review; he was not deciding the law on the po under discussion. 


+ (1817) 8 Mer. 190. 
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But, here, the situation of the parties was altered by the act of 
the landlord, without any intervention of the tenant for life. 
The College had aliened the property to an individual. The 
benefit attending the tenant-right of renewal with a public body 
was gone. A lease at a rack rent was all that was to be expected 
from the private proprietor. [W’s] purchase from the first 
vendes wrought no change whatever in the situation of those 
who had interests in the lease as a College lease.” ” 


Longton v. Wilsby* similarly held that a tenant for lfe in 
remainder was entitled in the absence of a customary or contractual 
right of renewal to acquire the reversion beneficially when a term of 
years had been devised to successive tenants for life. 

Randall v. Russell was applied by Warrington J. in Bevan v. 
Webb?’ to the purchase by a partner of a reversion on a lease 
alleged to be held by the partnership to which he belonged. The 
learned judge denied that there was any general prohibition on the 
purchase of a reversion by a trustee or other person in a fiduciary 
relationship. To reach that conclusion it was necessary to consider 
the decision of the Court of Appeal in Philips v. Phillips.'* Although 
the headnote to that case states: ‘‘ The doctrine that a renewal of 
leaseholds by a tenant for life enures for the benefit of the remainder- 
man applies equally to a purchase of the reversion ” the Court of 
Appeal did no more than follow Randall v. Russel, deciding that 
a tenant for life who purchased the reversion when the landlord 
tefused a renewal must hold it on the trusts of the lease—which was 
an ecclesiastical lease, renewable by custom.** 

The traditional formulation of the rule recognises two other 
situations where the reversion will be held on trust. First, where the 
trust instrument contains a covenant to renew from time to time, 
a trustee who makes renewal impossible by himself purchasing the 
reversion holds that reversion on trust ®; and secondly, where the 
purchase was possible only by virtue of the purchaser being 
interested in the leasehold, e.g., because the landlord was giving all 
his leaseholders an opportunity to enfranchise their holdings.“ It 


7 Ibid. at p. 107. The earlier decision of the learned Master of the Rolls, 
Hardman v. Joknson (1815) 8 Mer. 847, to the same effect was dismissed 
by Warrington J. in Beven v. Webb [1905] 1 Gh. 620, 627 as having ‘‘ not 
maa — Baal nae ka iven for the conclusion 


rea L.T. vie eoehne 2): 
® 1 Gh. 620. 10 2 OLD. 
11 ly Leigh v. Burnett (1885) 20 Oh.D. 281. Paacein o 


tinction between rene a lease and purchasing the reversion but the lease 
wes customarily renewaeble—apart from any question of a special rule applic- 
able to the relstionship between mortgagor and mortgagee which was at 
issue in this case. 

13 Trumper V. — (1872) — — . 295, per Bacon Y.-C. at p. 309. 
Similarly Re Raneslagh's ) 26 Oh.D. 590, where the lease 
was, anyway, renewable by —— 

13 Aberdeen Town Council v. Aberdeen University (1877) 9 App.Ces. 544, 558, 
per Lord Hatherley; Gri v. Owen [1007] 1 Oh. 194, per Parker J. ai 
pee An example of Se ee EAEE is to be 

in Barrett v. Hanbury [1919] 1 I.B. 275. 
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has been suggested ** that Protheroe v. Protheroe is an example of 
this extension of the rule although the facts and judgments as 
reported make it impossible to tell. 

A different view of the law was, however, taken by Chatterton 
V.-C. in the Irish case Gabbett v. Luder. An administrator had 
purchased at an auction the reversion on a customarily renewable 
lease; the court allowed a claim by those entitled to the personal 
property of the deceased that the reversion was held on trust for 
them. The Vice-Chancellor said that a trustee purchasing a reversion 
is caught by the general rule which prohibits a trustee profiting fro 
his trust just as when he renews a lease; the special rule relating 
to the purchase of reversions, he explained, applies only to tenants 
for life who are not trustees for remaindermen under a settlement.?* 
Certainly Hardman v. Johnson, Randall v. Russell and Longton v. 
Wilsby did all involve purchases by a tenant for life. Bevan v. 
Webb at first sight is inconsistent with Gabbett v. Lawder since 
Warrington J. treated tenants for life and persons in a fiduciary 
relationship as subject to the same rule but his remarks were strictly 
obiter dicta because he found as a fact that the firm did not have a 
lease of the premises where the business was conducted. 

Such a view of the law, according with the dictum of Lord 
Denning, is more consistent with the general attitude of equity 
towards trustees than the rule, as-it is normally set out in the books, 
drawing distinctions, ‘‘ for which no satisfactory justification can be 
put forward.’’*’ The basis of the decision in Keech v. Sandford 
was the danger to the beneficiary; that decision is not confined to 
leases renewable by custom or as of right. Should not the rule 
relating to the purchase of the reversion be equally wide? “ 


PauL JACKSON. 


14 Crane 68) 82 Conv.(m.s.) W1. The exercise of a gah alg? Fea to pur- 
chase freehold, 6.g., under the Leasehold Reform Act , would no 
Sa aa the trustee acquiring the reversion beneficially; vids Ashburner, 
loo. ot 


1s — L.R.Ir. 205, 804, 808. Bee also M'Eonna v. M’Kenna (1901) 85 
16 Gontra Hart (1908) 21 L.Q.R. 258, 281, who, relying on Philleps v. Phillips, 


category as executor and beneficiary and mortgagor-mortgagee. (Hor the 
aa of a a 
Constructive Trast, Chap. 3.) A tenani for life mndar Settled Land Act 
1925 is now a trustee of the estate (s. 16 (1)) and therefore presumably in 
the same position as others in « fiduciary relationship. 

17 Pettit, Equity and the Law of Trusts, p. 260. 

13 Hart, op. ait., p. 264. 


REVIEWS 


CIVILIANS UNDER Miuirary Justice: The British Practice since 
1689 especially in North America. By FREDERICK BERNAYS 
Wisner. [Chicago and London: The University of Chicago 
Press. 1967. xxx and 846 pp. (including index). 104s. net.] 


Fascrwatina to read and a Joy to handle, this is a most thoroughly researched 
work of legal history and beautifully produced by the University of Chicago 
Press. Mr. Wiener was counsel in a series of cases before the United States 
Supreme Court that established the invalidity under the Constitution of 
military trials of civilians in peacetime. The preparation of these cases 
inspired him to pursue further his historical research and this book is the 
result. Mr. Wiener has studied an enormous range of sources and, in particular, 
the headquarters order books of the British Army in North Americe and the 
records of trial recorded in the War Office court-martlal books, in order to 
examine the extent of military jurisdiction exercised by the British Army 
over civilians in the Seven Years War and the American War of Independence. 

Mr. Wiener has examined the exercise of military jurisdiction over two 
broad groups of civillans—camp followers, ie, employees and dependants of 
the Army in the fleld, and the inhabitants of occupied territory. Many of the 
clyilians supporting the Services, like sappers and drivers, were brought into 
the Army by Wellington’s day, but as Sir Charles Oman has graphically 
described in Wellington's Army, hosts of women, “expert plunderers... and 
much given to fighting” accompanied and impeded the British Army then as 
they had done on the Americen Continent in the previous century and as they 
were to go on doing tN the end of the Crimean War. The trial in wartime of 
women civilians and other followers by military courts abroad rested on a 
prerogative Article of War, first made in 1747. Attempts to subject clvillans 
in peacetime to military jurisdiction, 6g. in Gibraltar and Minorce, falled 
because the Judge Advocate General’s Office ruled consistently against such 
jurisdiction. Mr. Wiener gives much credit for this to Sir Charles Gould, the 
first lawyer Judge Advocate General of the British Army and commemorates 
him by reproducing as a frontisplece to this book the splendid Gatnsborough 
portrait that hangs in the offices of the Equitable Life Assurance Society in 
London. The author points out that Sir Charles Gould’s rulings anticipated 
what the U.S. Supreme Court was to rule two centuries later in the cases 
already referred to. 

The other group of civilians over whom the military exercised jurisdiction in 
the Seven Years War and the American War of Independence consisted of 
inhabitants of occupied territories. Yet it was only in Wellington’s day that 
the legal Justification based on the law of belligerent occupation was articulated. 
The interesting aspect of this part of the story is that although Sir Charles 
Gould in 1768 (when Deputy J.A.G.) had strongly asserted that there was no 
such jurisdiction, 156 tnhabitants were tried by court-martial] in New York 
during its occupation by Brittsh Forces between 1776 and 1788 and, with but 
feeble protest, Sir Charles (who had now become Judge Advocate General) 
seems to have acquiesced. Mr. Wiener refers to Sir Charles’s “mildness” in 
this matter (“pusillanimity ” might have been a better word) but is unable 
to explain it It does surely point to an inherent weakness in the J.A.G.’s 
position that makes less surprising the failure of historians to remember Sir 
Charles of which Mr. Wiener complains. 

For anyone who wishes to engage on the history of English military law 
which, as Mr. Wiener emphasises, has yet to be written, the excellent text of 
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this book is matched by excellent footnotes and appendices. For every plece of 
information that Mr. Wiener has quarried from his sources, he hes laid bare 
yet more sources for the researchers of the future, both lawyers and historians, 
One small regret—many descriptions of punishments awarded by courts- 
martial ere given but none of how the trials were conducted. The way in 
which court-martial procedure has developed over the years would be a most 


interesting field of study. Gaia Doia 


Lreau Fictions. By Lon L. FOMMM. [Stanford University Press. 
1967. xii and 142 pp. 86s. net. | 


EXISTENTIALISM AND Lecar Screncr. By Grongr Conn. [New 
York: Oceana Publications Inc. 1967. 148 pp. $6.] 


Taz first of these two books constitutes the first publication in book form of 
three articles which were published in the Tinoi Law Review in 1990 and 
1981. They were well worth republishing both for their intrinsic merit as well 
as for the distinguished reputetion of their author, who has now for many 
years been a Professor of Lew at the Harvard Law School. Views on the 
role of fictions in the law have tended to oscillate between the two extremes of 
Bentham, who once wrote of “the pestilential breath of Fiction,” and of 
Blackstone, who referred to fictlons as “highly beneficial and useful” Little 
attempt has, however, been made to analyse the precise character of legal 
fictions and their role in the legal process. The first two chapters of this book 
subject the whole question of legal fictions to a searching analyals, both from 
the point of view of thelr character, and also from the point of view of their 
motivations. There is little doubt that any lawyer will derive considerable 
clarification from the careful analysis in this portion of the book. 

On the other hand, the author is well aware that there is a deeper under- 
lying philosophical problem as to the nature of fictions generally, and their 
bearing on conceptual thought in general, and legal concepts in particular. In 
his final chapter Professor Fuller attempts to probe these deeper aspects of 
the subject mainly in the light of the somewhat outmoded, but by no means 
totally discredited philosophy of Hans Vathtnger, as expounded in his 
celebrated book, The Philosophy of “As If” This book was first published 
in 1911 and made some philosophical impact at the time by its novel approach 
to the theory of truth. VWalthinger apparently thought that there were many 
analogies between the character of certain fundamental fictitious assumptions 
in physical science and certain types of legal fiction. Professor Fuller, while 
recognising that Valhinger did little to clarify the nature of legal fictions as 
such, regards this es a valuable insight. He agrees thet there are serious 
criticisms that can be made of Vashinger’s general position, but he still argues 
that the lawyer can increase his understanding of the legal techniques and the 
character of “ conceptualism,” by invoking some of Vathinger’s doctrines. To 
a modern reader, however, it must be confessed that though the doctrines of 
Vaihinger are certainty not devoid of interest at the present day, the present- 
day secker after philosophic truth underlying the law and tts analysis ia unlikely 
to direct his attention very actively, if at all, in this particular quarter. 

The second of these books bears a somewhat misleading tittle, since it has 
nothing whatsoever to do with Existentialism as understood in contemporary 
philosophy. In effect, what this book amounts to is a strong plea tn favour of 
getting rid of “conceptualism” in jurisprudence. This book, which is trans- 
lated from the German, proceeds from the premiss that there is something 
startlingly novel in its approach to legal concepts. This may conceivably be so 
for those to whom the book wag originally addressed, but it seems most 
improbable that any common lawyers in this country or the United States 
will find anything either particularly stertling or Illuminating within its covers. 


Lioyp or Hamersreap. 


Nov. 1968 REVIEWS - 718 


Law. By Lorp Lioyp of Hamesteap. [London: Heinemann 
Educational Books, Concept Book Series, 1968. 122 pp. (with 
index). 7s. 6d.] 


Law books for established lawyers and students abound, while the potential 
sources of fresh legal blood are largely ignored. The sixth former, pondering 
whether or not to read law at university, desperately needs a book which will 
give him a preview of the general nature of law and the funcHoning of a 
legal system in modern society. Lord Lloyd’s little paperback admirably 
satisfies that need. This is not an introduction to English law or to the 
English legal system, and technical details of particular branches are therefore 
avoided. The result is an attempt to tntroduce the reader to the kind of 
conceptual thinking required by a study of the law. 

In his characteristically clear and attractive style, the author examines in 
five chapters law and society, the essentials of a legal system, and the main 
divisions of the law—clivil and common law, criminal law, the law of procedure, 
public and private law (including an analysis of the law of the family, 
property, contract and tort). A note on legal education and suggestions for 
further reading are appended. 

The book can be wholeheartedly recommended to the sixth former. It will 
give him a perspective of the lew and its main compartments which he would 
almost certainly lack without the benefit of Lord Lloyd’s treatment, and it 
leads him logically and painlessly through most of the Important general 
concepts, illustrating them with practical examples. But at the same time 
difficult and controversial subjects are not avoided, so discussion may be found 
of, for example, the relationship between law and morals, why law is obeyed, 
the purposes of punishment and race relations legislation. Indeed, the freshmen 
could profitably make the reading of this book his first tesk (if he has not 
already done so), and facultles might consider including it on their preliminary 
reading Hsts. 

The author is remarkably comprehensive yet concise, but perhaps one point 
may be considered for any new edition. The sixth former will be thinking 
about his career as a whole at the time he reads this book, and so perhaps the 
characteristics of, and the opportunitles offered by, the two branches of the 
profession could be explained a little more folly. In any event, Lew should 
be essential reading for the prospective or new law student. 


Roowwy Braxrer. 


GATLEY ON LIBEL AND SLANDER. Sixth Edition. By R. L. McEwen 
and P. S. C. Lewis. ora Sweet and Maxwell. 1967. 
cxriii and 768 pp. (including index). £8 17s. 6d.] 


Tms book has been sufficiently long established as the Bible of the practitioner 
in the sphere of defamation not to call for a detailed review at the present 
stage of its career. The book has always included two valuable features among 
others, namely, the emphasis upon procedure and practice as well as on 
substantive law, and secondly the citation of a great many Commonwealth and 
American reported cases. The first of these features, involving the division 
of the book into two separate parts, dealing respectively with substantive and 
procedural law, has entailed some element of repetition and confusion, and the 
editors have made e praiseworthy attempt in the present edition to reduce 
this by some rearrangement and simplification. 

Recently the law of defamation has been subjected to a good deal of 
critical comment, both from the judiciary and from the Press. The main lines 
of Judicial criticism have been on the length and complexity of trials for libel, 
and the difficulty of making juries appreciate the issues in the cases before 
them, as the law requires them to be directed upon the intricacies of such 
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defences as fair comment, qualified privilege and malice. The judiciary has 
also shown e strong tendency since Rookes v. Barnard [1964] A.C. 1129, to 
curb quite drastically the awards of substantlal damages made by Juries in 
favour of plaintiffs in libel actions. AIN the same, the features of a defamation 
action which tend to produce prolonged and complex trials seem to derive not 
so much from the technicalities of the substantive law, as from the type of 
witness trial which is characteristic of our common law system. Needless to 
say, these difficulties tend to be accentuated where trial is before a Jury, which 
still remains the common practice in English defamation actions at the present 
day, notwithstanding the fact that the Jury has become obsolete in most other 
types of civil trials. 

On the whole, the categories of defence available to a defendant in a libel 
action are reasonably geared to producing a just balance between the public 
interest in freedom of speech, and the right of the indtvidual to be armed with 
sufficient weapons to defend himself against assaults on his reputation which 
may be launched by large, powerful and wealthy organisations. This is not to 
say that the lew in certain details may not stand in some need of amendment, 
and one may express the hope that eventually this subject will engage the 
careful attention of the Law Commission. But it remains difficult to see how 
the character and length of trials in defamation actions can be seriously 
altered or curtailed so long as the type of hearing continues which depends on 
the giving of oral evidence with full and elaborate crossexamination of 
witnesses. There may well be a case for the review of our general procedural 
approach in civil actions, though there seems no particular case for 
concentrating on libel actions rather than civil claims in general 
However, attempts to modify or change our procedure in any radical way, 
rightly or wrongly stil encounters strong resistance from the legal profession, 
as js sufficiently instanced by the Evershed Report a few years ago, and the 
recent Winn Report on Personal Injuries Litigation. As for the retention of 
the Jury, there still remains a fairly strong sentiment that the issues in 
defamation do ralse questions which are eminently suitable for that form of 
trial, though if the Court of Appeal is going to continue its policy of drasti- 
cally reducing the awards of Juries in libel actions and ordering new trials, 
it may well be that the usefulness of the Jury will be greatly reduced. 

As to the attacks of the Press on the present state of the law, these mainly 
concentrate on the expressed desire for a new defence in defamation 
whereby a defendant, and in particular a newspaper, should be able to defend 
a libel action on the ground not of the truth of the allegations made, but of a 
reasonable belief in their truth. This proposal was put forward in a Report of 
a joint Working Party of members of JUSTICE and the Press, under the 
chairmanship of Lord Shawcross, but it was strongly opposed by many well- 
informed speakers in the debate which took plece in the House of Lords on 
May 26, 1966. It is argued that without such a right the Press is seriously 
hamstrung in its attempts to inform the public as to many matters of a 
scandalous character, or which are capable of being to the public detriment. 
As against this, it is cogently argued that to confer upon the Press a power of 
this kind could develop into a major engine of oppression. For public or 
private individuals to have to embark on the tmmense financial risks of a libel 
action, with the prospect of being met by a defence to the effect that, though 
what was said about the plaintiff was false, nevertheless it was supported by a 
mass of rumours and speculations, so that the outcome of the action, even 
if successful, might result in the plaintiffs reputation being diminished rather 
than vindicated, would tndeed be a daunting prospect.! 

For the present, at any rate, the legal practitioner and his cHents are 
obliged to navigate as best they can among the innumerable shoals which 


1 Por a fuller discussion of this and other recommendations contained in the 
of the Working Party, see the reviswer’s article ‘‘ The Law and the 
Press"? in [1966] Current Legal Problems 43. 
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beset their course in this highly technical and complex branch of the law. 
There is little doubt that so long as the law remains in its present form—and 
it seems unlikely to undergo any radical transformation in the visible future— eè 
this book will prove to be an Invaluable guide to all those venturing upon these 
troubled waters. 

Lioyp oF Hampstmap. 


THe Forensic Lorrery. By Terence G. Ison. [London: Staples 
Press. 1967. 108 and (appendices) 109 pp. 68s. net. | 


Mr. Isom has a large theme. He shows the tnadequacies of the tort system 
as a redress for personal injuries. He would virtually put tort teachers out 
of work by abolishing the law of torts in personal injury actions and putting 
in tts place a national insurance plan of sickness and injury compensation. 
The book is original and the reforms are carefully thought out. He has made 
the best effort yet to obtain data on the damages recovered and the costs 
Involved in tort actions. He circularised many solicitors for detalls about 
thelr recent tort claims and obtained hearteningly numerous replies. The 
autbor does not examine meticulously the possible solutions to his problem. 
He is content to propound his one solution, for the most part unsupported by 
argument—in parts it reads more like the Summary of Recommendations of 
a Law Reform Commission than the Report itself. The key point in any such 
scheme must be tts cost and his discussion of this is quite inadequate if he is to 
“sell” his proposals. 

Mr, Ison has done hhnself no service by his title for the book. It also reads 
like a 1964 thesis; so many subsequent changes have been ignored. The 
thoughts of the Winn Committee so far published would have been highly 
relevant to much of his earlier treatment of the present system. He may be 
paying the price for entrusting his work to a publisher who is not a specialist 
legal one: the very first case cited is misspelt, and the page references are 
often unreliable. His information about current insurance practice is sketchy; 
for example, the Norwich Union writes policies of the kind the absence of 
which he deplores—those guaranteeing periodical payments by way of loss of 
earnings for the period of accident disability (the main gap in the security 
arrangements of most law teachera, incidentally). He misses the connection 
between the operation of knock-for-knock agreements and premium-loading. 

This is a book worth reading for its submission of a novel set of proposals 
and for the new data on damages and costs in personal injury actions under 
the present system. 

Harny Srerer. 


TAKE-OVERS AND AWALGAMATIONS. Second Edition. By M. A. 
WEINBERG ndon: Sweet & Maxwell. 1967. xxvi and 800 
and Appendices and Index 71 pp. £5 Bs. net.] 


Tum second edition of Mr. Welnberg’s book deserves to receive as warm a 
welcome as the first. In this edition the material in Parts Three and Four 
has been redistributed and considerably expanded. Part Three ts now devoted 

a “point by point” analysis of the “Detailed Procedure for Take-over 
Bids.” This consists of a step by step account of the legal and financial 
tactics employed in various types of bid. It examines the Board of Trade 
and Stock Exchange disclosure rules, as well as those required by the 
Companies Act. This part concludes with a brief account of the way the 
powers given by the Monopolies and Mergers Act 1965 are used. Part Four has 
two new chapters on taxation which take account of the new system of 
corporation and capital gains taxes. 
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In response to some criticlam made of the first edition about undue repet- 
tion, Mr. Weinberg hes tried to reduce this by increasing the number of cross- 
references. He quite rightly retains a very lucid order of exposition based on 
the actual methods of take-over and amalgamation in use today. These, of 
course, do not mesh in with the various legal procedures provided by tbe 
Companies Act 1948, each of which may be employed in different types of bid. 
In consequence, the same legal principles and procedures must be referred to 
in several different contexts, but this unavoideble overlapping is minimised 
by the sensible use of cross-references. 

Although Mr. Weinberg makes an indirect reference to the American cases 
like Poriman v. Feldmann, a fuller discussion of these decisions and, indeed, of 
the whole question of the sale of controlling shares would have been very 
valuable. At present English law is unduly permissive in its attitude towards 
the take-over of small or medium companies by the simple expedient of 
transferring a controlling block of shares. While the author accepts that 
Perowal v. Wright blocks the natural remedy of an actlon by the aggrieved 
minority shareholdera, even in the case where they sold their shares to the 
majority in ignorance of the bid, he suggests that the company itself may 
have a remedy. It is difficult to see what possible injury to the company (as 
opposed to the minority) can result from the sal 
whatever profit to the sellers. Nothing in the two House of 
which Mr. Weinberg cites would seem to support this remedy he proposes. 
Furthermore, as he readily admits, such a remedy would have the unfair 
result of giving the take-over bidder a refund on the price he agreed to pay, 
while it ignores those who have a genuine ground for complaint What ig 
wanted is a new statutory remedy to protect minority shareholders in those 
cases where the value of thelr holding suffers as a consequence of the change 
of controL The Jenkins Committee unfortunately failed to deal with this 
problem, though it proposed a remedy against directors who buy or sell their 
company’s securities while failing to disclose materia! information. 

This book is far more than a practical manual of legal, financial and 
fiscal tactics. It hes many valuable suggestions for reforming the legal 
machinery governing take-over bids. This constructively critical approach 
culminates In a proposal at the end of the book for a “Uniform Procedure 
for Amalgamation.” While avoiding the unnecessary complexity and over- 
lapping of the existing legal procedures, this uniform procedure would be 
sufficiently adaptable to meet the legitimate requirements for the various forms 
of take-over bid. Mr. Welnberg’s work cannot be too highly praised both for 
its scholarly qualities and for the service he has performed for the practitioners 
in an area which had previously received no adequate attention. 


A. J. Borr. 


FUNDAMENTAL RIGHTS IN THE [RISH Law AND CON8TITUTION. Second 
edition. By J. M. KELLY. [Dublin: Allen Figgis & Co. Ltd. 
1967. xxxiii and 855 pp. 80s. net. ] 


Tuis reviewer had the pleasure of welcoming the first edition of Professor 
Kelly’s book at some length (25 M.L.R. 506), and accordingly tt ts not neces- 
sary to provide more than a brief notice on this occasion. The book has 
established itself as a standard work on the Irish Constitution just at a time 
when judicial decisions in the Republic upon various aspects of civil liberties 
heve been increasing markedly in number. The author has taken the oppor- 
tunity to bring his text up to date and to incorporate appropriate discussions 
of the new cases. At the same ttme he has rearranged some of the material. 
Short new chapters appear upon the right to “bodily integrity” (deduced 
from the decision of Kenny J. in Ryen v. Att. Gon. [1965] LR. 204) and 
upon political rights; and the final chapter, on the administration of justice 
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and the rule of law, of which this writer was critical stx years ago, is now 
less indigestible, though its increase in length from seventy to nearly 100 pages 
makes it something of a monster. It can be suggested that this chapter is still 
not satisfactory, for it stil seems mistaken to try to include chunks of 
administrative law in this book. The inadequate accounts of tribunals have 
been dropped, but the author still tries to cover the general field of Judicial 
control of administrative authorities, and no administrative lawyer can con- 
sider two pages on natural justice as very fruitful. There thus remains an 
imbalance in the book, which is a great pity, for the parts of the work more 
properly dealing with constitutional law are very good indeed. A Table of 
Statutes is now included, and the previous rether haphazard Bibliography is 
omitted. The book is about a third longer than the first edition, and printed 
on better paper (though there is no significant change in the binding or cover), 
but the increase in price from 85s. in 1961 to 80s. in 1967 is to be deplored. 


D. C. M. Yaxrorrr. 


Civm. RIGHTS, THE CONSTITUTION, AND THE CourTs. By Arca- 
BALD Cox, Manx De Wore Howr anp J. R. WIGoms. [Har- 
vard University Press; London: Oxford University Press. 1967. 
76 pp. 24s. net. | 


Tus little book consists of three papers presented to the Massachusetts His- 
torical Society and possibly that which will create most interest on this side 
of the Atlantic is the contribution entitled “The Press and the Courts” from 
Mr. Wiggins, editor of The Washington Post. He starts with the assertion 
that the papers do not publish enough crime news and do not follow closely 
enough the conduct of the police. Only a very small proportion of cases are 
reported: as crime increases, Press resources appear to remain much the 
same. He favours public scrutiny of the activities of courts and is aware 
of the dangers of “trial by newspaper "—but he considers that the number of 
accused whose fair trial is prejudiced by police disregard of defined rights 
exceeds by a ratio of tens of thousands to one the number adversely affected 
by pre-trial publicity. He is unhappy at the persistent failure of penal insti- 
tutions and he seeks a constructive system of supervision in place of “a 
system of retributive Justice that neither corrects the criminal nor protects the 
public.” 

Mr. Cox discusses problems arising from the ctvil disobedience campaign 
over segregation and Professor Howe handles a rather similar subject in his 
essay “Federalism and Civil Rights.” Both write with an impressive know- 
ledge of the historical background. 

Fromoc O’Domwocuus. 


Tue CONSTITUTION oF Mataysta. By L. A. SHERIDAN and Harry E. 
—— York: Oceana Publcations Inc. 1967. xxxiv and 
898 pp. No price stated. ] 

THe CONSTITUTION OF INDIA. M. C. J. Kaczı. Second edition. 
edge Metropolitan Book Co. Private Ltd. 1967. v and 698 pp. 


CONSTITUTIONS OF MODERN States: SEevecrep Texts. By Les. 
Wo.r-Priiiis, [London: Pall Mall Press. 1968. xxvi and 
274 pp. 55s. net. | 

The Constitution of Malaysia is m effect a new edition of Professor Sheridan’s 


book The Federation of Malaya Oonstiiwtion, and it is an accurate, compre- 
hensive and stimulating volume. The method of treatment is to present the 
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text of the Constitation in its own words, but annotated with extensive com- 
mentaries. It is, however, a pity thet, as with all too many books published in 
America, the reader must keep turning to the end of the book to read the 
notes relevant to each page of text. For the most part the law is stated as at 
August 81, 1966, but some later developments are included, such as the 
‘Constitution (Amendment) Act 1966 (No. 59) and the case of Ningkon v. 
Abang Hafi Openg, though in fact precious little case-law of any kind finds 
its way into the book. It is unnecessary here to attempt a résumé of the 
Malaysian Constitution, but a few things may perhaps be briefly noted. The 
Constttution of Malaya from the time of its independence is probably well 
enough known by readers of this Review, and it will be recalled that it hada 
strongly central basis, though the residue of power remained with the states. 
It is interesting to find that Sabah and Sarawak, which joined the federation 
in 1968, have much wider powers than the other states, and the authors 
suggest that the Constitution may indeed be rather like a loose federation of 
Malaya, properly so called, Sabah and Sarawak. Attention might also be paid 
to the qualified version of tabulated fundamental rights which is in the Consti- 
tution, and to the fact that, in addition to federal citizenship, there is also 
separate citizenship of nine of the states (not Malacca, Penang, Sabah or 
Sarawak), though it appears to have little practical importance. For com- 
parative constitutional lawyers it may be that the most fascinating aspect of 
the Constitution is still the elective monarchical status, and there is probably 
no clear parallel to be found anywhere else of the Conference of Rulers, with 
its special functions as regards certain Bills, its powers to make religious 
decisions and some appointments, and even to remove the Yang diPertuan 
Agong (the Head of the federation), and its function of deliberating upon any 
matter it chooses, 

Mr. Kagsi is a prolific writer, particularly upon constitutional end 
administrative law, and upon tax law. The first edition of The Oocnstitution 
of India appeared in 1958, and so a second edition was certainly due In 
recent years some states have been reorganised, and the Constitution has been 
affected by the proclamation of emergency in 1962. It is hard to keep up with 
the state of case-law upon civil liberties which this emergency hes sparked 
off, but Mr. Kagxi has tackled them and all other aspects of the Constitution 
admirably. He has even managed to incorporate five pages on the case of 
Golak Nath v. State of Pwajab, which had not been reported at the time he 
wrote, and which was decided by a specially constituted Bench of eleven 
judges in the Supreme Court The decision dealt with many matters, 
and was eventually given by a majority of sh to five, but, inter aka, it lays 
down that constitutional amendments which abridge and take away funda- 
mental rights are to thet extent void, a conclusion which illustrates once again 


extremely careless presentation by the publishers (96 M.L.R. 27), and it 
would have been pleasant to have been able to gay that things had now 
improved. But they have not. It is a pity that Mr. Kagzi’s English style 
does not match his scholarship, but few readers will wish to criticise on 
account. But the book is littered with misprints of all kinds, and it is hard to 
belHeve that proof-reading was even attempted. It is sad that these things 
must be said, because the intrinsic worth of the substance written is high. The 
print is small, and so the book is indeed substantial, and tt can be compared, 
for example, with the works of Hood Phillips or of Wade and Phillipa in 
England. Let us hope that these publishers (for they are the same firm who 
published the work previously mentioned) will one day direct attention to the 
presentation of thelr finished products, but one matter of praise which can be 
noted is that the footnotes do at least appear on the pages to which they 
refer. 
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Constitutions of Modern States is the only new book in this batch. Mr. 
Wolf-Phillips, a lecturer in political science at the London School of Eco- 
nomics, has selected twelve constitutions as representative of the main types of 
constitutional theory and practice in modern organised societies. His criteria 
for thelr selection are utility, intrinsic Interest, reallam and the prominence 
of the countries covered In world affairs. The full texts of the Constitutions of 
China, France, West Germany, Indonesia, Japan, Malawi (chosen as being 
representative of African countries which have not swiftly abandoned their 
constitutions), the U.S.S.R. end U.S.A. are included. Abbreviated texts are 
given of the Constitutions of India, Mexico and Yugoslavia. The twelfth 
country is the United Kingdom, and one is reminded of that favourite 
examination question asked by examiners in constitutional law, asking the 
candidates elther to attempt to draft a written constitution (or some part of 
it) for the United Kingdom, or else, more often, to discuss the matters which 
should be included in such a constitution. Mr. Wolf-Phillips rejects the tradi- 
tional view that the United Kingdom Constitution is unwritten, for he shows 
well enough that there are masses of documents which are constitutional in 
character. Yet it is curious that even he is unable in the space of this book to 
put them together coherently enough to provide that long-sought-after written 
constitution for the country. The United Kingdom section of this book 1s 
about twenty pages, which is the average length taken up by each of the other 
countries dealt with. Starting with basic rights and liberties and the expected 
glices of Magna Carta, the Bill of Rights and the Act of Settlement, the 
author moves on to the formation of the United Kingdom, and again manages 
to produce coherent passages from various statutes. But thereafter he is 
forced to abandon his effort to write the Constitution, and the later sections 
are mostly composed of little more than a string of references to a mass of 
statute-lew, statutory instruments, etc., with only the most general of state- 
ments as to what they are all about. For example, under the title “The 
Sovereign,” we find a sub-title “ Royal Succession,” with eight entries under it 
The first entry is simply “Statutory limitations on the succession to the 
Crown,” followed by references to parts of six statutes. The fifth entry Is 
“Coronation oath and declaration,” followed by references to another sik 
statutes. Under some of the later sections, on, for example, the Judiciary and 
the armed forces, the collection becomes a long list of source materials, with 
only the very barest headings to group them together. It is not intended here 
to belittle the author’s efforts, but merely to suggest that perhaps in the end 
his collection 1s far more Hke the ideal answer to the second of the possible 
examination questions mentioned above than to the first. This is a splendid 
collecHon of references from which the constitutional materials of the United 
Kingdom can be derived, but tt is very different from the texts of some of the 
other countries’ constitutions included in this book. Furthermore, there is one 
gap in the treatment of the United Kingdom. In this reviewer’s opinion 
the term “unwritten” coan be justified In respect of our Constitution, because 
case-law and conventions play such a large part in the theory and practice of 
the Constitution. Mr. Wolf-Phillips does not underestimate their importance, 
as is made clear by his introductory remarks, but he states that “if the judicial 
decisions, the constitutional conventions or the authoritative opinions dealt 
with matters that came into dispute and were the subject of serious con- 
troversy, then, sooner or later, statute-law would replace them” (p. xi). On 
this basis, he submits that statutes form the kernel of the Constitution, and 
he states that it is absurd to use the term “unwritten” in respect of British 
constitutional arrangements. With the greatest respect, it can be suggested 
that Mr. Wolf-Phillips ts really 
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the fact that the whole postition of parliamen 
field rests upon the courts’ decisions that such. supremacy should exist? 
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There is little point in pursuing such a possibility here, but with respect 
the reviewer would have preferred to see the collecHon for the United King- 


Mr. Wolf-Phillips’ Introduction is written, naturally enough, from the 
point of view of a political scientist, Thereafter the prefaces to each national 
section are very short, a mere page or two tn each case. But the enormous 
value of the book is that it contains a wealth of constitutional source material, 
which can be used for comparative purposes, AI constitutionalists should be 
grateful to the author for his labours, and there is no doubt that the book is 
going to be a considerable teaching ald. None of the criticisms voiced in the 
last paragraph should be taken as meaning to detract from the very consider- 
able value of this book, for they are only representative of the kind of 
difference of opinion which all British constituHonalists indulge in. But it te 
sad to find an English publisher following the regrettable practice of putting 
all the notes at the end of the book. | 

D. C. M. Yanorey. 


THe JUDICIAL COMMITTEE AND THE BRITISH NORTH Awmenrca ACT. 
By G. P. Browne, [Toronto: University of Toronto Press. 
1967. xvii and 246 pp. No price stated.] 


History repeatedly shows how the pendulum of opinfon swings. In politics 
the party which was so popular one year is often reviled by the majority a 
couple of years later, and that which was in sore straits in the earlier year 
may now bask in general approval, The poet or musician who died unrecog- 
nised is saluted as great after his demise. Even opinion about judges can 
vacillate, and in this book it is interesting to fmd a North American who 
clearly thinks that the work of the Judicial Committee of the Privy Council 
in Canadian cases was on the whole well done. There have been other 
indications in the past year or two that the Canadian hostility to the work of 
the Board in its last few years before the ending of Canadian appeals to the 
Privy Council has been tempered (see C. G. Plerson’s Oanada and the Privy 
Oownct? (1960)), but this is the first major work to attempt an objective study of 
the jurisprudential basis of all 174 Canadian constitutional appeals (contained 
in 178 judgments), and to show a marked appreciation of the value of the 
decisions. The author supports the attention which the English courts and the 
Privy Council have traditionally paid to the maintenance of certainty and 
stability in the law, and he believes the tendency of the Board to follow its 
own previous decisions assisted this useful trend in Canada. 

Professor Browne, an historian now at Carleton University, first wrote this 
work as an Orford D.Phil. thesis, and ft possibly suffers a little from this 
original form. As a monograph it must be regarded as of narrow scope, and 
it is not surprising to find that it should be of more intrinsic value to an 
historian than to a lawyer, though the examination of the Judicial Committee’s 
interpretation of sections 91 and 92 of the British North America Act 1967 is 
well worthy of a constitutional lawyers study. But unfortunately the book 
is so full of jargon, and the text so liberally strewn with such words as 
“exclusivity” and “evaluative,” thet many will find the argument difficult to 
follow. The text is only 170 pages, but the volume is filled out with bulky 
Appendices of Acts and a good Bibliography. The Index, on the other hand, 
Is rather thin. ; 

D. C. ML Yaunrzy. 
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DIPLOMATIC PRIVILEGES AND IwmoNnrrEs. By Cuirton E. VAOVN. 
[Tucson, Arizona: The University of Arizona Press. 1067. 
800 pp. inc. index. $8.50. ] 


Tue author of this work is Associate Professor of Government and Research 
Specialist in the Institute of Government Research at the Univeralty of 
Arizona. His main purpose has been to examine diplomatic privileges and 
immunities in their modern setting, particularly against the background of 
the Cold War and the many and varied changes that heve occurred upon 
the International scene since the end of the Second World War. 

This book is best appreciated if tt is realised thet it does not set out to 
be a comprehensive text on the law of diplomatic privileges and immunities. 
While it covers the legal aspect adequately, tt is written from the point of 
view of the political scientist as much as that of the lawyer. The author has 
been assiduous, and to a large extent successful, in tracking down the 
enormous number of incidents affecting diplomats that have occurred since 
1945. Most of these incidents have had no settled legal consequence but the 
record is nonetheless valuable for that. 

The author sticks meticulously to his brief, i.e., the question of diplomatic 
privileges and immunities. He is not concerned with other branches of diplo- 
matic law, such as the establishment, function and termination of diplomatic 
missions, and the classification of envoys. Even less is he concerned with 
wider problems such as credentials, representation and recognition; or with 
the actual practice of diplomacy; or with the status of consuls and their 
privileges and immunities, or with the status of international organisations 
and their officials and their privileges and immunities. 

In the present atmosphere of egalitarianism which has affected diplomatic 
relations as well as domestic policies, “privilege” is almost a dirty word. If 
parliamentary privilege is under attack, small wonder that diplomatic privilege 
is criticised also. The author, like most modern writers, finds the rationale of 
diplomatic privileges and immunities tn the functional theory rather than 
in older ideas such as that the diplomat is the personal representative of the 
Heed of State or that the embassy building constitutes a foreign enclave 
within the national territory. 

If the Vienna Convention on Diplomatic Relations (1961) be carefully 
examined, it will be found that diplomatic “ privileges,” properly so called, 
amount essentially to “the right to use the flag and emblem of the sending 
state” (art. 20), inviolability of the premises and means of transport of the 
mission (art, 23), inviolability of archives (art. 24), inviolability of the diplo- 
matic bag (art. 27), Inviolability of the person of a diplomatic agent (art 29) 
and of his private residence (art 80). These “privileges” can hardly be con- 
sidered unreasonable and even the controversial right to instal and use a wire- 
less transmitter was made subject to the consent of the receiving state (art. 97). 

The public outcry affecting diplomats is probably directed not so much 
at thelr privileges as at their Immunities, s.g, immunity from criminal, civil 
and administrative Jurisdiction (art. 81), from social security provisions 
(art. 88), from taxation (art. 84) and from customs duties (art. 86). It must 
be admitted, however, that the distinction between “ privileges ” and “ tmmunt- 
tles” is not entirely clear and in any case too much concentration on 
“privileges and tmmunities” is apt to give the impression that this is all that 
diplomatic law consists of. It is for this reason that the wider title of the 
Vienna Convention is well chosen and, even though Professor Wilson has 
quite reasonably decided to write on the narrower aspect only, it is un- 
fortunate that he does not give more pride of place to that Convention. It 
is a pity, for example, thet the text of the Convention has not even been 
included ag an appendix. 

However justtfled in principle diplomatic privileges and tmmmunities may be, 
they are the more difficult to sustain in so far as the number of persons 
entitled to them continues to rise. In two chapters towards the end of 
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the book Professor Wilson does well to draw attention to the problem of 
government personne] stationed abroad who are not strictly diplomatic. He 
demonstrates, for instance, that of the 127,852 ctvilians employed by the 
United States Government in foreign countries in 1962, only 16,789 (just over 
18 per cent.) came under the State Department. Leaving aside civilians em- 
ployed by the military and the inteDigence services, whose numbers are 
naturally an unknown quantity, there has been on the part of most combtries 
a vast expansion of persons engaged abroad in aid and information services 
and on special missions of various kinds. The anomalous status of such 
persons came to light in 1961 when the United Arab Republic authorities 
arrested and put on trial several members of the mission sent to Cairo by 
France under an Agreement for the Liquidation of French Property in the 
United’ Arab Republic concluded at Zurich on August 22, 1958—a trial 
which, for reasons of state, was suddenly dropped. As the author points out, 
“there is no fully crystallised body of rules regulating and protecting” such 
persons, although he ig fairly confident that one will gradually develop 
(pp. 269-271). There is undoubtedly a trend towards extending privileges 
and immunities to these “non-diplomats” and integrating them into the 
diplomatic establishment. 

In his concluding chapter Professor Wilson sees both liberal and re- 
strictive trends in operation. Liberal in that tmmuntties are now more readily 
granted in respect of unofficial acts of diplomatic personnel, as well as to 
technical and administrative members of missions, and to servants and even, 
as explained above, to “non-diplomats.” Restrictive in that immunities are now 
less freely granted to nationals working. for foreign missions and in respect 
of trading activities. Curbs on travel by diplomats have also been extended 
and in Rose v. The King ((1947] 8 DLR. 618; Anmual Digest of Pubho 
International Oases (1945), Case No. 76) a Canadian judge boldly but not 
unreasonably asserted the principle that a state bas the right to grant itself 
a privilege—“ that of its own security ”—which overrides even the diplo- 
matic privilege granted to the envoys of another state. It is therefore hardly 
surprising that in a recently reported case (Peking Municipal People’s Pro- 
ouracy v. Ragunath (1968) 62 American Journal of International Law 205) 
the Second Secretary of the Indian Embassy in Peking—notwithstanding the 
rule of immunity from criminal jurisdiction—was found guilty of espionage 
by the Peking Municipal Higher People’s Court and sentenced to be de- 
ported. 

Altogether, this is a stimulating, topical and wide-ranging book, useful 
to students of law and politics alike. 

D. H. N. Jomsiox. 


BartisH [INTERNATIONAL Law Cases. Vol. 6. DIPLOMATIC AND Con- 
SULAR ÅGENTS, TREATIES, ADDENDUM. [London: Stevens and 
Sons. 1967. xxvii and 984 pp. £10 10s. net.] 


Wrra this volume the series of British International Law Oases, so ably edited 
by Dr. Clive Parry, is for the thme being closed. I say for the time being for 
two reasons: (I) because the present collection stops at 1950 and presumably 
there will in time accumulate sufficient material to warrant the publication of 
a supplementary volume, and (H) the original intention of including in the 
series cases on the law of war and neutrality, as well as on the law of peace, 
has apparently been only shelved and not abandoned. A decision to include 
this other material, which presumably comprises mostly prize cases without 
being confined to them, would doubtless require several extra volumes. In the 
meantime it is proposed to go ahead with a proposal to publish two volumes 
of Commonwealth International Law Cases on the law of peace. For this 
decision we may be thankful. , 

As things stand, the collection of 710 decisions into six volumes, involving 
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the compression of 10,000 pages into just under 5,000 pages, without any 
abridgment, represents a useful and technically competent achievement 
Of course it is no great scholastic achievement and the only point which falls 
for comment is whether the Editor and his team were right to apply to their 
task a self-denying ordinance which involved the inclusion of virtually no 
editorial material whatever in the form of explanatory notes, definitions of 
ancient legal terms, translations of unfamiliar Latin maxims and so on. 
Certainly the addition of such material would have been of assistance to 
foreign readers, and by no means only to foreign readers, especially when it is 
realised, for instance, that, of the twenty-elght cases included that relate to 
the law affecting servants of diplomatic agents, the earliest is dated 1724 and 
the latest is dated 1888. Still, it must be sald in defence of the Editor and 
his team that, once embarked on the addition of such material, tt would have 
been difficult to know where to stop and the cost of the venture would have 
been inflated considerably. 

Needless to say, a volume under the present title includes many cases that 
will be familiar to almost anyone who has ever studied international law (e.g. 
Musurus Bey v. Gadban, Barbuit’s Oase, The Hkaa Ann and other old 
favourites). But it says something for the strain the Editor has been operating 
under, as well as for his wisdom in employing the tail end of this volume for 
including an Addendum, that he had not previously been able to find room for 
such an important case as De Wits v. Hendricks ( (18%) 2 Bing. 814). 

This collection has been made possible by assistance from the British Inst- 
tute of International and Comparative Law and the International Law Fund 
Along with the gradually maturing British Digest of International Loe it 
represents ea useful strengthening of the literature, available in convenient 
form, on the law of nations as understood and practised in this country. 


D. H. N. Jomprsor. 


THE EFFECTIVENESS OF INTERNATIONAL SUPERVISION. By E. A. 
Lanpy. [London: Stevens; Dobbs Ferry, N.Y.: Oceana. 
1966. xiii and 268 pp. £8 17s. 6d.] 


THe Law GOVERNING EMPLOYMENT IN INTERNATIONAL ORGANIZA- 
TIONS. By M. B. Axmenonst. [Cambridge: Cambridge 
University Press. 1967. xxvii and 294 pp. 80s. ] 


Mu. Lawpy opens his consideration of The Hfectweness of International Buper- 
vision with the statement that “ future historians may remember the Twentieth 
Century not only as an era of total war and scientific revolution but also as 
the period when the problems of peace and world order were tackled for the 
first time on a global scale,” and points out that “the basic tool used in 
building this new system is the law-making treaty” (p. 1). Among the 
Organisations that have contributed most to institutionalising world order the 
International Labour Organisation stands well-nigh supreme and this book 
serves as a testament to thirty years of achievement end experience by that 
body. 

In so far as International Labour Conventions are concerned, the task 
of supervision sounds overwhelming. More than 100 such treaties have been 
drawn-up and these have received some 4,000 ratifications (p. 4). It is only 
when one recalls thet there are over 120 states in the world that one realises 
how comparatively sparse is the operation of international labour standards on 
a universal scale (the appendices, pp. 218-256, are enlightening). 

Mr. Landy provides a useful survey of the ILO’s supervisory machinery 
and examines how this works in practice, partly by general description and 
partly by case studies of particular Conventions. It is interesting to note that 
Conventions relating to indigenous and plantation workers seem to receive 
greater compliance than those on freedom of association (pp. 69-70). Again, 
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it may come as a surprise to find that, while Western Europe is the most 
responsive of regions “the countries of Eastern Europe and the Middle Kast 
also appear to have acted more fully on the comments of the Supervisory 
Committee than those elsewhere. ... In the case of South and Central America, 
and of Asta and the Far Bast, the degree of response has been well below 
average” (p. 74). Often critics have tmplied thet the lack of ratification may 
be explained by the number of states affected which are federal and are 
handicapped by constitutional Itmitettons. Mr. Landy (Chaps. 4 and 3) 
indicates that the reasons are far wider than this and are often of a practical 
as much es of a legal) character. He also indicates (p. 114) that attempts are 
now being made to facilitate observance by federal states. 

Commentators on the ILO invariably remark on the atgnificance of 
its tripartite character. Mr. Landy goes further and suggests that it would 
be helpful if this tripartism could be extended to the field of supervision 
(p. 191). While he is rightly proud of the ILO’s achievement, he is equally 
conscious of its shortcomings (p. 201). He is convinced, however, that “ over 
a period when the technical and mutual examination procedures have 
noticeably gained in strictness, the rate of ratification has accelerated rather 
than slowed down” (p. 208). In so fer as the experience of the ILO is of 
significance for other organisations, Mr. Landy points out that the Organisa- 
tion was consulted on supervision in connection with the European Social 
Charter, formed an example for UNESCO’s Convention against Discrimination 
in Education, and in connection with the recently adopted United Nations 
Covenants on Human Rights, and the author feels that the “ 1LO’s experience 
in giving non-governmental elements a role in supervision may” even prore 
useful m disarmament control—after all the Soviet delegate at the League's 
Disarmament Conference hed suggested that workers might report infractions 
(p. 209). 

Supervision of a vast network of international treaties depends to some 
extent on the effectiveness of the staff of the supervisory organ and the ILO 
has played a major role in the development of an international civil service 
and the establishment of its rights, a subject which forms the basis of Dr. 
Akehurst’s survey of The Law Governing Hmployment in International 
Organteations. ‘Vhe first part of the study is concerned with the sources of the 
law, such as the contract of employment and the staff regulations, but such 
written provisions are not always sufficient, “even if they were Interpreted in 
the most extensive or strained manner” (p. 72), so that general principles of 
law relating to Interpretation, procedure, administrative law and such 
principles as good faith and tortious Habflity, are called in ald by the tribunals 
which deal with the rights of the international civil service. After examining 
the sources of law, Dr. Akehurst goes on to consider Judicial review of adminis- 
trative decisions and it is here that the general principles of law are so 
important. “The judgments may sometimes give the impression that general 
principles of law usually operate in favour of the officials. The explanation is 
that the tribunals seldom have to concern themselves with preserving the 
interests of the Administration; the Administration takes care to see that 
provisions are inserted in the Staff Regulations to give it all the powers it 
needs” (p. 114). 

A problem that arises with any form of public service concerns changes in 
the conditions of service after the employment has commenced, and the last 
portion of this work is concerned with unilateral amendment of the conditions 
of service. It would appear that although an organisation has legiglative powers 
over its staff, it may not unilaterally revoke rights which are expressly set out 
in a contract, nor may it make retroactive amendments to any rules, although 
it may bind itself concerning the procedure to be adopted for enacting future 
amendments, while.there is some doubt whether an amendment cleuse in the 
contract can give the organisation wider powers of amendment than tt would 


otherwise have possessed (pp. 244-245). 
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For the main part, The Law Governing Hmployment in International 
Organizations is concerned with the internal law of the organisations. There 
is, however, also the problem of the relationship of that internal law with 
international law, it being borne in mind that unlike international law the 
internal law of international organisations is drawn up and becomes binding 
regardless of the participation or consent of those to whom it applies (p. 258). 
Arguments can be put forward both for and against the view that this internal 
law is a form of international law, or to support the contention that it is 
more akin to municipal administrative law. But it must be remembered that 
whatever system it may be analogous to, “the validity of the internal law 
of an international organisation ts derived from the constituent treaty of the 
organisation, the validity of which is in turn derived from international law. 
An international organisation could not have existed before the development 
of international law, and the disappearance of international lew would entail 
the disappearance of all international organisations” (p. 259). This con- 
tention, however, overlooks the possibility that the law of, for example, the 
European Community might have transcended international law and become 
intra- or supra-national law, with the existence of the Community belng no 
longer dependent on the continuance of international law. 

In his concluding remarks, Dr. Akehurst draws attention to two facts that 
cannot be overemphasised. On the one hand, he points out that the experience 
of the last fifty years is such that we are now able to talk of a Low Coverning 
Hmployment in International Organizations which is tending to become general 
for all organisations. He also comments that although his study has tended to 
be based on the practice of tribunals dealing with alleged breaches of that 
law, this “gtves the false impression of a continuous confiict between the 
Administration and tts staff—whereas in reality co-operation is a much more 
normal feature of the international civil service; the interests of the parties 
are in most cases convergent rather then divergent” (p. 264 italics in 


original). L. C. Gurren. 


Essays ON THE Law or Treaties. By Ixnerm Derrer. [Stockholm 
and London: P. A. Norstedt and Sdners förlag. Sweet and 
Maxwell. 1967. 118 pp. 87s. 6d.] 


Mocx of the substance of this amal work was originally delivered as lectures 
at Oxford in 1967. Included are essays on the ways to express consent to 
treaties, thelr entry into force, registration, reservations, revision, termination 
and the effect of treaties upon third parties. 

The work is pleasantly presented and well documented with helpful footnotes, 
though its style at times savours of Justinian’s Digest in its terseness. 
Professor Detter has some novel suggestions to make. Thus she considers 
consent to treaties in terms of procedure; the “long or complex” procedure, 
the “short” procedure and the “very short” procedure. The “long proce- 
dure” is where ratification occurs. The danger in this approach is to consider 
that there is some kind of rule which reads “In the case of long procedures 
ratification is necessary,” which is clearly tautologous. 

The chapter on registration, like the others, provides a useful, if brief, 
survey of the position, but Article 102 of the United Nations Charter, requiring 
registration of treaties concluded between members of the Organisation alone, 
or members and non-members, if they are to be invoked before any organ of 
the United Nations, is rather slightly treated. The author rightly points out 
that the article cannot impose obligations upon non-members, but addg that 
non-members may not invoke an unregistered treaty before the LC.J. Is the 
author referring to a treaty between members and non-members, or one 

non-members alone? Article 102 (T) refers to the former only. The 
point is made later, and might have been explained more fully, that vis-à-vis 
non-members Article 102 is a res inter alios acta. 
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The chapter on reservations contains helpful material. Particularly useful 
for the undergraduate is a survey of the proposals concerning the validity 
of reservations, made by the various rapporteurs to the International Law 
Commission and others, though this aspect has been considered in greeter 
detall by D. R. Anderson in 18 LC.LQ. 450. Professor Detter argues that 
reservations are exemptive. They exctude the consent of a party to an 
international agreement from certain provisions of the instrument, rather than 
being defnitive or interpretative, or even modificatory (pp. 50-57). The 
necessary difference between modification and exemption is not easy to grasp, 
and ts left unexplained. 

The main criticism of Professor Detter’s work arises from its brevity, for 
there is a tendency for propositions to be made and then left unamplified, 
amplifications which an undergraduate at any rate would require. Why 
should tt be presumed thet bilateral treaties that do not expressly provide 
for ratification are validly concluded at signature (p. 24)? This does not 
square with the decided cases cited by Professor Detter. Does the phrase “ as 
soon as possible” in Article 102 (1) of the United Nations Charter, apart from 
leaving a certain discretion to states, really mean “at any time,” as the 
author suggests on page 48P It is a pity that there is no index, though the 
exhaustive Table of Contents is helpful. An unfortunate error on page 101 
renders the text the opposite of that which the writer intends. This is one 
of a number of grammatical and typographical errors. Nonetheless this 
volume of essays provides a useful introduction to the law of treaties, an 
aperitif before moving on to McNair and the specialised articles. 

Cuorrozmp Harr. 


Tue CIVIL CODE AND THE CODE or CIVIL PROCEDURE OF THE RSFSR 
1964, Translated by A. K. R. Kmarry. (Editor, Z. Samat.) 
(Law in Eastern Europe, No. 11.) [Leyden, The Netherlands: 
A. W. Sijthoff. 1966. 812 pp. Df. 42.50. | 


Tars excelent translation of the Soviet Russian Civil Code and Code of Gvil 
Procedure, both of 1964, will be welcome to comparative lawyers in English- 
speaking countrics, for although there is now a considerable literature in 
English on Soviet law, much of it has been rendered obsolete by the appear- 
ance of these new Codes, and in any case the serious student wants to have 
the épsissiena verba of the legislator easily available. From both legal and 
linguistic standpoints the new Codes are a great improvement on their 
predecessors, the Civil Code of 1992 and the Code of Civil Procedure of 1928. 
Nevertheless, ambigutties have not been entirely avoided, and these are usually 
carefully preserved m the English rendering; but Professor Kiralfy was 
rather unlucky with section 868 of the Code of Civil Procedure, for a line has 
dropped out of the text and he opted for the more obvious though harsher 
meaning of the ambiguous Russian original, whereas Soviet commentators 
explain the provision tn accordance with fts less obvious but more equitable 
meaning. The translation throughout is so accurate and readable that it is 
hardly possible to criticise it except in a very few isolated instances; for 
example, “deducted” seems preferable to “calculated” In section 862 of the 
Code of Civil Procedure. Occasionally a footnote provides additional aid to 
comprehension, and it is a pity that these footnotes have been used so 
sparingly, for there are several places where they could have been useful: for 
example, tt is not tmmediately obvious what is meant by “a demand based 
on an indorsement in execution” (s. 271 of the Code of Civil Procedure). The 
proof-reader seems to have dozed off into a pre-Emancipation reverie at 
section 265 of the Code of Civil Procedure, for we read of “persons declared 
ownerless,” but this is virtually his only lapse. The dtficulties involved in 
translating continental codes and other legal materials into English are well 
known, and they are aggravated in the case of Russian by reason of the basie 
differences m background, outlook and presuppositions between the original 
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Russian draftamen and thelr Enghah translator. Professor Kiralfy is to be 
tolated on a most successful achievement, and the publishers:on main- 
taining the general high standards of the series. 


E. L. Jonmxsor. 


LEGAL CONTROLS IN THE Soviet Union. By Leon Bom, GLENN G. 
MORGAN AND ALEKSANDER W. RUDZINSKI. (Editor, Z. SZIRMAI.) 
(Law in Eastern Europe, No. 18.) [Leyden, The Netherlands: 
A. W. Sijthoff. 1966. 860 pp. Dfl. 48.] 


Tue term “legal controls” is used in a very wide sense and covers a number 
of institutions and methods used by the Soviet state for ensuring the observ- 
ance of its laws. The first part of the book, by Leon Bolm, conducts the 
reader through the mase of institutions with powers of supervision and com 
trol, and is interesting particularly for the [ight which it throws on the difficult 
subject of the relations between the Government of the U.S.S.R. and the 
Communist Party of the Soviet Union, and for the tllustrations of “ control ” 
in practice. The account of the investigation into the activities of the State 
Law Publishing House, which uncovered a “racket” highly profitable to 
certain academic legal writers, is fascinating and unfortunately too short 
Transliteration seems to have given Professor Boim some difficulty: doubtless 
few would imagine that the Lenin, Y. I. of page 18 is different from the 
Lenin, W. J. of page 55, but it is by no means clear whether the organisation 
referred to as “CCC” on page 57 is the same as the “Ts.K.K.” of the 
preceding page. References to the Polish translations of Lenin’s works are 
not particularly helpful to the Engish reader: surely either the originals or 
the English translations could have been used. The second part of the book 
consists of translations of items from Soviet legal periodicals dealing with 
“ protests ” by procurators against ulira vires rules and orders, and is prefaced 
by an Introduction by Professor Glenn G. Morgan. Though the reading is 
somewhat repetitive this section gives a good idea of what the general super- 
vision work of the Soviet procuracy amounts to in practice. The third part 
consists of a comparative study by Mr. Rudsinski of the methods of attacking 
judgments which have come into force (so that appeal in the ordinary sense 
is no longer available) in France, the U.S.S.R. and Poland, with brief notes on 
the position in the Canton of Berne, Austria and Nari Germany. There is no 
comparison with Anglo-American practice, so the common lawyer is liable to 
miss many of the points made; this is unfortunate, especially in a book 
intended for English-speaking readers, as the problems discussed are universal 
tn nature. The book is well produced and is a valuable addition to the series. 


E. L. Jororsox. 


Law, MoRaLITY aND RELIGION IN a SECULAR Soctery. By Basu, 
MircHeLi [Oxford: University Press. 1967. 141 pp. including 
index. 25s. net.| 


Tue celebrated controversy between Lord Devlin and Professor Hart has now 
attained the accolade of a book comprising the Edward Cadbury Lectures 
delivered at the University of Birmingham in the spring of 1966. Although 
the author can hardly be seid to cast any piercing new Hght on this contro- 
versy (which has already been fully explored in many previous articles by other 
writers), his careful analysis does serve both to pin-point such differences as 
still divide the disputants, ag well as to bring out the doubts and obscurities 
on both sides of the argument. The reader is rather led to the conclusion that 
In the final analysis there is not very much separating the rival positions, and 
he may accordingly be led to wonder, particularly as the author seeks to stress 
the basic Uberallam of both, what all the fuss was about. This would, however, 
be to overlook the way in which both controversialists have modified ther 
original positions by varlous subtle refinements, which have tended to bring 
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them a good deal nearer together than they seemed when the initial clash 
took place. In particular, Professor Hart’s invocation of the principle of 
“paternalism” to supplement or modify Mill’s original insistence on harm to 
others as the sole precghdition for law beng employed to enforce morality, 
and the later recognition by Lord Devlin of the need to test the morality of 
the common man by the criterion of educated and informed opinion, tend to 
give a certain alr of unreality to a debate which inttlally seemed to involve 
a major clash of principle. 

Mr. Mitchell’s sympathy, although be presents the arguments in a very 
fair-minded way, clearly tends towards the posttion of Lord Devlin in these 
matters. This is further demonstrated by the final two chapters of the book 
in which he discusses the relation of religion to morality. Here, his main 
thesis, developed rather briefly, is that we are not entitled to disregard 
theological arguments, especially those derived from Christian theology, in 
connection with the formation of rules of law. It is not, however, altogether 
clear quite what the author includes in his concept of theological arguments. 
Presumably he would not expect the English legislator to be swayed by papal 
pronouncements on the non-use of arttficial methods of contraception, nor 
does he make altogether apparent to a reader not already persuaded of the 
truth of some particular tenet of Christianity, why in a secular society such a 
tenet should prevail in deciding the course of legislation, unless it can be 

by some other rational, experimental] or utilitarian criterion. 

It is a little curious that at the conclusion of so carefully reasoned a work, 
the autbor finally lapses into an attempt to mitigate his assertion that no 
clear line can be drawn between public and private morality, by qualifying 
this with a series of “considerations” which he states that the legislature 
should always bear in mind. These, such as the principle that privacy should 
be respected, etc, though of an unexceptionably Hberal character, do not 


enjoy the benefit of any supporting arguments. 
Liorp or HamwpstTmap. 


FREEDOM UNDER THE Law. By Lorn Denninc. [London: Stevens 
and Sons Lid. 1968. 126 pp. 12s. 6d. net.) ` 

THis is a relesue in paperback form of the first of the serles of Hamlyn 

Lectures delivered in 1946. The lectures, as is well known, are stimulating and 


in the Denning style. It is a greet pity, however, that the opportunity was not 
taken of bringing the lectures up to date as was done in the same series by 
Professor Glanville Williams in his outstanding work on The Proof of Guilt, 


Toe ArnicaN Law Reports—ComMeEnciaL SERIES 1965. General 
Editor: Dr, Aran Mixer. [New York: Oceana Publications 
Inc. 1968. $20.] 

Tris is the Grst volume fn a series which will publish al English-language 

Judgments from the superior courts of seventeen African countries from 1900 

to the present. This volume covers 1965; the series will then continue with 

current volumes and also give coverage back to 1900. 


Caucasians ONLY. Tue Supreme Court, THe NAACP AND THE 
RESTRICTIVE Covenant Cases. By Ciement E. Voste. 
[California: University Press; London: Cambridge University 
Press. 1968. 296 pp. including index. Paperback 20s. 6d.] 

Turis book was originally printed in 1959. It describes the sociological and 
political events leading to the American Supreme Court decisions which held 
that raclal restrictive covenants in housing were not enforceable and also 
assesses the practical results of these rulings. Much hes happened in race 
relations since that thme and the book provides an interesting comparison with 
recent developments in England. 


